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To the Right Honourable E 


The Lord HARDWICKE, 


4 

P 
N 

F 

- - 

1 — 1 1 — e —— — 


Lord High 8 of G BAT 
BRITAIN. Ab 


My Lonp, ; | I 


Here preſume, under your Lordſhip 3 
patronage, to offer to the Publick 


the following RORTs; which might 
have appeared with more advantage, had 
the Author lived to put them to the preſs ; 
But your Lordſhip will, I hope, be the 
more readily induced to pardon this 
addreſs, that the great name and repu- 
tation of the patron may protect the bt 


from the cenſure to which it would other- 
wiſe be Ny „ Ou 


I know your Lordſhip's ſentiments, and 
the value of your time too well, to at- 


tempt a long diſcourſe 1 in the uſual ſtile of 
7 


dedica- 


. ge Ao Wr 


De DEDICATION. 


Dedications: Give me leave therefore only 
to add, that how great ſoever the number 
may be of thoſe who profeſs to reſpe&t 
and honour you, there is not one that 


does ſo with more ſincerity than, 


+ 


My Lora, 
' Your Lordſbip's 
/ Obedient 
H umble 5 , 


* 


William Peere Williams. 


A. — — 


P R E. F A C E 


FOURTH” EDT 


N preparing the fourth edition of the preſent work, 
the principal object has been the examination of the 
ſeveral reported caſes, as they are found in the Regiſters 
Books or other proceedings in the court, with a view, 
not only of pointing out thoſe few, which appear to be 
materially incorrect or imperfect, but alſo of authenticat- 
ing thoſe, which (although truly reported) have been 
impeached by the deciſion, or doubted in the diſcuſſion, 
of later caſes. In many inſtances, the reſult of former 
reſearches appearing in printed books of authority, or 
the unimportance of the ſubject at this time, has made 
any inquiry on the preſent occaſion unneceſſary; in 
others, the nature of the proceedings themſelves, or the 
neglect of the parties to draw them up, has prevented 
their appearing on record; but the editor cannot take 
vpon himſelf to ſay, that, of thoſe which he has been 
vnable to find, there may not be ſome exiſting under 
diſferent names or of different dates. Of thoſe which he 
has met with, he has ſubjoined ſuch parts as ſeem ma- 
terial for either of the abovementioned purpoſes; where 
no ſuch reaſon occurs, he has only referred to the re- 
cord, &c, which may ſerve, as well to ſhew that the 
particular caſe has been examined, as to ſave ſome. 
trouble to thoſe who may wiſh Hereafter to make a more 
particular inquiry, 
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The editor has alſo endeavoured to collect the prin- 
cipal caſes, which have been determined fince the 
original publication of theſe reports, relative to the 
ſeveral ſubjects therein conſidered;—and in ſo deing, he 
found ſo much difficulty in making the points of the 
cited caſes diſtin and intelligible by a bare reference 
to printed books, that he has been induced to mention in 
ſhort terms their principles and general tendency, and has 
thereby made greater additions (occaſionally) than he 
at firſt intended, or ever wiſhed, to have done ;—but as 
the poſitions ſo inſerted are meant only as the reſult of 
the caſes which they accompany, and-as they are wholly 
omitted where the authorities ſo far diſagree as to make 
ſuch reſult doubtful, it is hoped they will appear in their 


proper light, and merely as ſubſervient to the former 


deſigns. — Where the ſame point has occurred more than 
once in the courſe of the three volumes, repetitions have 
been avoided as much as poſſible, by references to ſome 
one place, aſſiſted by the n tables prefixed to 
the preſent edition. 


The whole of the original text and notes has been left 


entite, except in caſes of evident miſtake; the pages 


have been preſerved; and the mode of printing imme- 
diately points out the additions now made. With theſe 
precautions the editor hopes that the utility of the 
original work cannot be leflened by his. interference. 
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Alphz 


14 MY 


OF THE 
NAMES or THE CASES 
TO THE 
FIRST. VO ↄ 


Alphabetically diſpoſed, in ſuch a double Order, as that the CASES may 
be found by the Names either of the Plaintiffs or Defendants. 


8 
M. B. Whine: _—_ follows the Firſt Name, it 1s has of the Plaintiff; 
where and, it is the Name of the Defendant, 


A. B. l ed 


Cherly v. Vernon. Page 783 | Babington v. Greenwood. Page 530 

A All Souls College v. Coddring- Bacon v. Clerk. 478 

ton. 597 Bagot v. Oughton. 347 

Ambroſe v. Ambroſe. 321 | Bagwell v. Dry. 700 

Angleſea (Earl of) and Phipps. 696 | Balch v. Walſlal. 445 

Anonymus. 267, 300, zol, 327, 411, | Ball and Watts. 108 
4576, 495, 522, 523, 535, 648 | Bale v. Coleman. 142 

Aſhton and Trafford. 415 Bamfield v. Popham. 54 

Attorney General v. Mayor of Coven- | Barker and Blunden. 634 

try. 306 | Barkham and Brown, * 652 

v. The Brewers Company, 376 | Barrington (Sir John) and Shales. 481 

. Wyburgh & al", 599 Barnardiftorr and Carter. 505 

D. Grant. ho” 669 Baſſet v. Clapham. | 358 

v. Hudſon. 674 | Baugh v. Holloway. | 557 

v. Sutton, Cc. 31754 Beale v. Beale, 4 244 

Auſtin and Tate. | 264 | Beale and Plume. 388 


Vol. I, : * Beaufort 


Burrard and The King. 435 
Burnet v. Theobald. 609 
Burridge v. Bradyl. 127 
Butler Vs 3 | 448 
C. 
Cain & Jeffs and F ountain, -, $04 
Can v. Can, | 507 
Can wv. Can. 723 
Car v. Counteſs of Burlington. 228 
Carew and Philips. . 300 
Carter v. Barnardifton, „ 
Chancey's Caſe. 408 
Chaplin v. Horner. 483 
Chapman and Forth. 663 
Chale and 1.ewis. 620 


- Chewton (the Hundred of f) and Price. 
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Beaufort (Duke of) v. Berty. Page 703 
Beaufort (Dutcheſs of) and Lady Dow- 


ager Granville. „ 
Beaumont and Darbiſon, on the demiſe 
f Long. 229 
Beckley & Newland v. 92 
Beck v. Rebow. 94 
Benger Drew. 781 
Benſon and Turton. 496 
Benſon v. Benſon. 130 
Berty and Duke of Beaufort. 703 
Bewdley (Ballivi & Burgenſes) & Regina. 
207 
Bindon (Lord) v. Earl of Suffolk. 96 
Birt and Clifton. 678 
Blackborough v. Davis. 41 
Blackborn v. Hewer Edgely. 600 
Blacket and Savile. 777 
Blandy v. Widmore. 324 
Blunden v. Barker. 634 
Bothomly v. Lord Fairfax. 334 
Boſvil v. Brander. 458 
Bowers v Littlewood. 594 
Bradyland Burridge. 127 
e he a. 458 
Brewers Company and Attorney S 
1 37 
Brockman v. Honywood. 328 
Broderick v. Brogerick. 239 
Brooks and Starkey. 390 
Brown v. Litton. | "240 
Brown v. Barkham. 65 2 
Bullas and Watts. 60 


Burdet (Sir Robert) v. Hopegood. 486 
Burlington (Counteſs of) and Car. 228 


r | 137 


Cheyney (Lord) and Ne cot 488 
Child (Sir Cæſar) w. F ann, 266 


Chriſtian v. Corren. 329 
Church and Throgmorton. 685 
Churchill v. Lady Hobſon. 241 
Clagget and Saunderſon. 657 
Clapham and Baſſet. 3 
Clarendon (Earl of) v. Hornby. 446 
Clements v. Scudamore. 63 
Clerk and Bacon. 478 
Clifton v. Birt. 678 
Coatſworth ard Dalſton. - 731 
Coddrington and All Souls Colle 
Colcheſter (Mayor and Aldermen 0 
Ms . 595 
Coleman and Bale. - 
Coleman v. Winch, 775 
Collins v. Plummer. 104 
Comber's Caſe. 760 
Cook v. Oakley. > 
Cook and Idle. 9 | 70 
Copeland v. Stanton. 414 
Copeman v. Gallant, 314 
Copley v. Copley. 147 
Corren and Chriſtian. 329 
Cottle and Young. - 101 
Coventry (Mayor 2 and Attorney Ge- 
neral. 306 
Cox's Caſe. 29 
Cud v. Rutter. 579 
D. 
Dagley v. Tolferry. 285 
Daliton v. Coatſworth. © 731 
Danvers and Waring, 295 
Darbiſon, on the demiſe of Long, ® 
Beaumont. 229 
Davenport and Elliot. 83 
Davis's (Doctor) Caſe. 698 
Davis and Blackborough. 4¹ 
Dawſon and Trott. 780 
Day =. Trigg. 286 
Dedire and Freemoult. 429 
Devon (Duke of) and Metham. 529 
Dighton and Tomlinſon, 149 
Diſher v. Diſher. 204 
Done's Cale - 263 
Dowgat and Dean and Chapter of Dub 
lin. 345 
Dowler and Higgins. 95 
Drake v. Robinſon. 443 
Drew and Benger. 781 


Drur. 
Dry « 
Dubl: 

gal 
Dulli 
Dunc 


Dyofc 


Eakir 
Edge] 
Elkin 
Elliot 
Elſe 4 
Evan: 


Eyre 


Fairfa 
Farna 
Farrir 
Fawk 
Felloy 
Finch 
Fiſher 
Fletch 
Fletch 
Foley 
Forth 
Fount 
Flove 
Frede 


Frede. 


Freen 


Galla. 
Gaun 
Gaw, 
Gilha 
Gille: 
Good 
Gord: 
Gorgt 
Goſs « 
Grant 
Gran! 
of ] 
Grant 
Green 
Grit 
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| Drury V, Smith. 
Dry and Bagwel. 


700 
Dublin (Dean and Chapter of) v. Dow- 
pulllage Hoſpital and Taylor. | 


Duncombe and Butler, 
Dyoſe v. Dyoſe. 


E. 


Cakins u. Eaſt India Company. 
Edgeley (Hewer) and Blackborn. 


Elkin and Pinbury. 
Elliot v. Davenport. 
Elſe v. Oſborn. 
Evans and Marſh. 


Eyre and Longford. =_ 


F. 


Fairfax (Lord) and 6 


Farnandez and Vincent. 
Farrington v. Knightley, 
Fawks v. Pratt. 

Fellows v. Mitchell & Owen. 
Finch v. Earl of Winchelſea. 
Fiſher v. Wigg. 

Fletcher and Vane. 

Fletcher and Orlebar. 

Foley and Winnington. 

Forth gra Chapman. 

Fountain v. Cain & Jefis. 
Floyer v. Lavington. 


Frederick and Sir Cæſar Child. 


Frederick. Frederick. 
Freemoult v. Dedire. 


G. 


Gallant and Copeman. 
Gaunt and Target, 

Gawler a. Wade. 

Githam and Naldred, 

Gillet v. Wray. 
Goodwright v. Wright. 
Gordon azd Grantham. 
Gorge and Pye. 

Bag v. Tracey. 

Grantham v. Gordon. 


Granvile (Lady Dowager) Vs Ducheſs 


of Beaufort. 
Grant and Attorney Getieral; 
Greenwood and Babington. - 
briffith aud Twilleton. 


Halſey and Upwell. ple 651 
Hamilton (Duke of) v. Lord Mohun. 
118 
Harris v. Lee. 482 
Harper and fenner. 247 
Hartop v. Whitmore. 681 
Harvey v. Harvey. 5 125 
Hawkins v. Holmes. 770 
Hayter v. Rod. ( 360 
Heath v. Percival. 682 
Herbert v. Dean and 4 Chains of Weſt- 
minſter. 773 
Herne v. Meyrick. | 201 
Hewet b. Ireland. N 426 
Higgins v. Dowler. 1 
Hinton v. Pinke. 539 
Hobſon (Lady) and Churchill. 241 
Holditch v. Miſt. 695 
Hollingſhead's Caſe, 742 
Holloway and Baugh. 557 
Holmes and Hawkins. 770 
Honor v. Honor. 123 
Honywood and Brockman, 328 
Hopegood and Sir Robert Burdet. 486 
Hooper and Nicholls. 198 
Hornby and Earl of Clarendon. 446 
Horner and Chaplin, 483 
Howel v. Price. 291 
Huband and Pollen. 751 
Hudſon and Attorney General. 674 
Humberſton v. Humberſton. 332 
Hughes v. Sayer. 534 
Humphreys v. Ingledon. 752 
Hyde v. Parrat. L 
I. 4. 
Jago and gal 389 
Jacobſon v. Williams. 382 
James Ex parte. 610 
Idle v. Cook. 70 
Jenner v. Harper. 247 
Jenner v Morgan. 392 


Jenniſon (Sir Matthew) w. Lord Lex- 


ington. 555 

37 | Jennings and Nottingham. 23 

Jekyl & Albone and Wind. 572 
Ingledon and Humpireys. - a8 
Jones azd Lord Laneiboro'. 325 - 
Ireland amd Hewit. | 426 

a 2 K. 
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R, 
Kent (Duke of) & Fletcher and Orlebar. 
r 
Kentiſh v. Newman. 234 
Knightley and Farrington. 544 


| 


Knight and Biſhop of Wincheſter. 406 


Mocatta v. Murgatroyd. be 393 
Mohun (Lord) and Duke of Hamilton, 
8 

Montacute (Lady) v. Sir George Max. 
well. 618 
Morgan and Jenner. 392 


Murgatroyd and Mocatta. 393 


N. 


; L. Naldred v. Gilham. . 
: | Newland _(Sir George) & Beckley v. 
Lamplugh v. Lamplugh. 111 | | : 
Laneſboro' (Lord) v. Jones. 325 | Newman and Kentiſh. 234 
Lavington and Floyer. 268 | Nichols v. Hooper. | 198 
Lawſon v. l. awſon. 441 Northey v Strange. 340 
Lee and Harris. 482 | Nottingham v. Jennings. 23 
Lee Ex parte. | 782 | Nutt and White. 61 
Leighton v. Leighton. 671 
Le-Fit v. Le-Bat. 526 
Legate v. Scwel. 87 O. 
Lewis v. Chaſe, 620 
Lexington (Lord) and Jenniſon. 555 | Oakley a2 Cook. 302 
Lingen v. Sowray. 172 Oneal v. Mead, 603 
Littlewood ard Bowers. 594 | Onſlow (Lord) and Middleton. 700 
Litton v. Litton. 2 541 Onions v. Tyrer. 343 
Litton and Brown. 140 | Orlebar v. Fletcher & the Duke of 
London (City of) and Stafford. 428 Kent. 737 
London (Biſhop of) v. Webb. 527 | Oſborn and Elſe. | 387 
Longford v. Eyre. 740 | Oughton and Bagot. — 
Long v. Beaumont. 229 Owen & Mitchel axd Fellows. $1 
Long v. Short. nn | 5 
Loyd v. Read. 607 
Lucas and Willis. 472 = 
M. | Pain's Caſe. - 439 
Palgrave and Wingrave, 40¹ 
Mackerneſs Ex parte. 260 | Parrat and Hyde. 7 
Marlow v. Pitfeild. 558 | Penrice and Lord Rockingham. 177 
Marth v. Evans. 668 | Percival and Heath. 682 
Maſters v. Maſters. 421 | Perkins v. Micklethwaite. 274 
Maxwell (Sir Geo.) and Lady Monta- | Petit v. Smith. | 7 
: cute. 618 | Pet's Caſe. | 23 
Mead and Oneal. 693 | Philips v. Philips. 34 
Meers (Sir Thomas) v. Lord Stourton. | Philips v. Carew. 117 
146 | Phipps v. Earl of Angleſea. 690 
Metham v. Duke of Devon. 529 | Pierpoint v. Lord Cheney. 453 
Meyrick and Herne. | 201 | Pinbury v. Elkin. - 503 
Micklethwaite end Perkins. 274 | Pinke and Hinton. $39 
Middleton v. Lord Onilow. 768 Pitfield and Marlow. 558 
Miles v. Williams. 249 Plume vv. Beale. 385 
Miſt and Holditch. 695 Pleydell v. Pleydell. 748 
Mitcheil & Owen and Fellows, 81 Plummer and Collins. 104 
Mitchell v. Reynolds. 181 


Pool v. Sacheverel. | 675 
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| Pollen v. Sir John Huband. Page 751 


Popham and Bamfield. 54 
Pooley v. Ray. 355 
powell and Rawlins. 297 
Prat and Fawks. $93 


| Price v. The Hundred of Chewton. 


437 
price and Howell. 291 
Pye and Gorge. 128 
Q. 
Queenſberry*s (Duke of) Caſe. 582 
| . 
Patcliff v. Roper. 420 
Rawlins v. Powell, 297 
Ray and Pooley. 355 
Read and Loyd. 607 
Rebow and Beck. 94 
Regina v. Ballivos & Burgenſes de 
Bewdley. 207 
Rex · v. Burrard. 435 
Reynolds and Mitchell. 181 
Richardſon v. Spraag. 434 


Richmond v. Tayleur. 

Robinſon and Drake. 
Rockingham (Lord) v. Penrice. 
Rod 4, Hayter. 


Roper and Ratcliffe. 420 

Rutter and Cud. $70 
8. 

Sacheverel and Pool. 675 
Sandys g. Sandys. 707 
Salkeld Ex parte. 560 
Savile v. Savile. 745 
Saville v. Blacket. 777 
Saunderſon v. Clagget. 657 
dayer and Hughes. 534 
Scudamore and Clements. 63 
deale d. Seale. 290 
Seely v. Jago. 389 
dewell and Legate. 87 
Shales v. Sir John Barrington 481 
Snort. v. Wood. 470 
Short and Long. 403 
Smith and Petit. 7 
Smith and Drury. 404 
Smith Ex parte. 237 
Smith a2 Twaites. 10 
Sowray and Lingen. 172 


8 


Spraag and Richardſon. Page 434 
Squibb. Wy n. 378 
Stafford v. City of Lo 428 
Stanton and Copeland. 414 
Starkey . Brooks. : 390 
Strange and Northey. | 340 
Stourton (Lord) and Sir Thomas be 
_ 
Story & Bell aud Wood. 781 


N (Earl of) and Earl of Thomond. 

461 
Suffolk (Earl of) and Lord Bindon. 96 
Sutton & Payman ahd. Fh Attorney 


General, 754 
. 
Target v. Gaunt, 432 
Tate 9. Auſtin. | 264 
1ayleur and Richmond. 734 
Taylor v. Dullidge Hoſpital. 655 
Theobald and Burnet. 60 


09 
Thomond (Earl) v. Earl of Suffolk. 461 


Throgmorton v. Church. 688 
Tipping v. Tipping. E ew , 729 
Tolterry and Dagley. W 285” 
Tomlinſon 7:. Dicks. 149 
Tracey and Gols. 287 
Trafford v. Aſhton, 415 
Trevor v. Trevor. 622 
Trig and Day. 286 
Trot v. Dawſon. 780 


Tucker v. Wilſon, Adminiſtrator of 


Thynn. 261 
Turton v. Benſon. 496 
T waites v. Smith. 10 
Twiſleton v. Griffith, 310 
Tyrer and Onions, 343 
Tiſſen v. Tiſſen. 50 

V. 
Vane v. Fletcher. 352 
Vernon and Acherly. 783 
Vincent v. Farnandez. 524 
Upwell v. Halſey. G51 
W. 
Wade and Gawler. 99 
Waring v: Danvers, 295 
Waltall and Balſh. 445 
T3: Watt: 


Watts v. Bullas. Page 60 
Watts z. Ball. | 108 
Webb and Biſhop of London. 527 
Webb. Webb. 132 
Wenman's (Lord) Caſe. | ol. 


7 
Weſtminſter (Dean and Chapter of) and 
Herbert. 


Wheeler & Vernon and Acherley. 783 


White v. Nutt, 61 

Whitmore and Hartop. 681 

Wiburgh and Attorney General. 599 
Widmore and Blandy. 324 
Wigg and Fiſher. 14 
Williams (Lady) v. Wray. 137 
Williams and Jacobſon, 382 
Williams and Miles. 249 
Willis v. Lucas. 472 
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Wilſon and Tucker. 
Winchelſea (Earl of) and Finch. 
Wincheſter (Biſnop of) v. Knight. 406 

Winch and Coleman. 
Wind v. Jekyl & Albo 
Wingrave . Palgrave. 


Winnington v. Foley. 


Wood v. Story & Bell. 


Wood and Short. 


Wray and Lady Williams. 


Wray and Gillet. 


Wright and Goodright. 


Wyn and Squib. 


Voung ve Cottle. 


V. 


+ $72 
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Page 261 
27 


775 


836 
781 

. 49 
137 
284 


397 


378 


T01 


85 
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E X. 


"i 


Ambroſe and Hodgſon 85, 87, 142, 397 
Ancaſter (Duke of) v. Mayer. 


CASES REPERRED TO BY THE NOTES 


OF THE 


FIRST Vo Luml 


; A. 


A _ v. Ackworth, Page 148 


Adams and Hill. 121,137 

Adams v. Pierce. 383 
Airey and Elliſon. 342 
Alderton and Neave. 679 
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Hyde ver 75 Parratt, | Sa. 


NE Hyde of Hedi in com. Hertford) by will dated 

— September 1687, (inter al) deviſed his houſhold goods 

in his dwelling houſe at Hoddeſdon unto his wife Margaret Hyde 

for her life, and after her death, to his ſon Joſeph Hyde, and 

died, having ot one Parrat, his ſon in law, executor. The 

fon Joſeph Hyde brought his bill in equity, againſt Margaret 

Hyde and Parrat, to have an inventory of theſe goods; and 

that Margaret Hyde ſhould give ſecurity, that they, at*the time 

ef her death, ſhould be forth-coming to the plaintiff, and not 
be imbeziled. 


The cauſe coming on to be heard before baron Powel, he 
reſerved it for the opinion of the lord keeper Somers, whe- 
ther this deviſe over of the goods was void ? Whereupon the 
cauſe was heard before the lord keeper, when the only queſ- 
tion was, whether this deviſe of the goods to one for life, with 


Temainder over, was not void as to the remainder, it not being 


by way of uſe f | . 


And I argued, that this deviſe 5 was void; inſiſting, 
fi, upon the reaſon of the thing: ſecondly, upon the autho- 
rities in point: and thirdly, that if ſuch deviſe over was void 
at law, there was no reaſon that equity ſhould ſupport ir, or in 
this caſe, vary from the law. Even in the caſe of a chattel 


real, where it has been deviſed to one for life, the remainder. 


over, ſuch remainder has formerly been held void, as in 
Dyer, 74, and in Child and Bayley's caſe,” Cro. Fac. 461, where 
i is laid by the court, that if Matthew Manning's caſe ( a) had 
been res integra, the conſtruction there made would hardly have 


prevailed : But ſince it had been adjudged, they would not diſ- 
Vor. I, B 5 turb 


(1) 


Caſe 1. 


Lord KEE- 
PER SOMERS.» 


2 Vern. 331. L C. 


A. deviſes houſe 
hold goods to 
his wife for life 
and afterwards 


to his fon, The 


court allowed 
this agood deviſe 
over; and to be 
the ſame as if 
the deviſe had 
been only of the 


uſe of the goods 


to the wife for 
life, 


121 


(a) 3 co. 94. b. 


* 


Go 


De Term. Paſchæ, 1695. | 


Hyps b. turb it. Now there is not near ſo much reaſon to ſupport 2 
ParRaT deviſe of a perſonal chattel to one for life with remainder over, 
& AL”, as there is to ſupport a deviſe of a chattel real, made in that 
manner: for, , perſonal chattels are liable to be loſt, ſtolen, 

or burnt : but lands, or other things, of which real chattels 

conſiſt, are not ſubject to ſuch caſualties; and therefore no 

reaſon that the one ſhould endure fo large a limitation as the | 

other. | 


Secondly, Out of a chattel real leſſer eſtates or intereſts may 

be derived; as leflee for years may make a leaſe at will, or 

an under leaſe for years and grant the remainder or reverſion 

over; but the interefof a perſonal chattel cannot be fo 

divided: neither (ſtrictly ſpeaking) can a man be ſaid to have an 

0 | eltate in a perſonal chattel ; for that Which is called an eftate in 

1 | lands and tenements, is termed a property (and not an eſtate) in 

= perſonal chattels ; the law conſidering the firſt as permanent, 

1 the other as temporary and precarious. It is true, the books 

fl 131 ſay, if I deviſe the ½ of a perſonal chattel to one for life, 

14 | and after to another, this deviſe over is good: but the ſame | 

* | books alſo ſay, that if the firſt deviſe be of the goods themſelves 

J (as in che principal caſe) the deviſe over is void; and there 

| ſeems to be ſome reaſon, from the rules of law, to maintain 

that diverſity ; for where the goods themſelves are deviſed to 

one for life, and after to another, the deviſe over, according 

to the rules of law, cannot take effect ; the deviſe or grant of 

a perſonal thing to one for an hour or minute, being a gift for 

ever, and an abſolute diſpoſition of the intire property to the 

firſt perſon. But where the deviſe is only of the wfe of the 

, goods to one for life, and after to another; here the firſt de- 

viſee has not the property of the goods, but only a ſpecial in- 

tereſt in them; and ſtill there remains a property, which 
may be given over. 


As for authorities, there are as many upon this point, as in 
any caſe in the law. In 37 Hen. 6. (abridged in Bro. Deviſe 
13.) the deviſe was, that A. ſhould 2% the book called the 
Grail for his life, and that afterwards B. ſhould uſe it; and 
| it was agreed that the deviſe over was good; the firſt deviſe 
ik being of the »/e only; but (ſays the book) if the firſt Gevile 
{Fi had been of the thing itſelf to one for life, and after to another, 
9 then the deviſe over had been void; and the lord C. J. 1 
1 8 | 


Ye 


De Term. Paſchz, 1695. 


does ſo much approve of this diſtinction, as in his abridgment 


of the caſe to call it, vald? bone diverſitie * And the ſame caſe is 


cited by the lord C. J. Popham. In Plorod. 521, 522 
(Veldon verſus Elkington) and in 33 Hen. 8. (as appears in 
Brooke's New Caſes, ſect. 334) the ſame difference is taken. 
and ſo in 2 Ed. 6. Brooke's New Cafes, ſet. 388. In Owen 33. 
(7 Eliz.) this diverſity is taken betwixt the deviſe of the »/e 
of the thing, and of the thing itſelf, and ſo far prevailed, that 
the lord Fitz- James, who was chief juſtice of England, 
did by his will deviſe the »ſe of his jewels and plate to 
Nicholas Fitz-Fames and the heirs male of his body, (which 
might indeed be ſtraining it ſomewhat too far,) yet in that 
caſe, the lord Dyer and the court held, that Nicholas Fitz- James, 
the deviſee, had no property in the jewels or platy In 1 
RilPs Ar. 610. (5 Fac. 1.) it is agreed per curiam, that in 
caſe of a deviſe of a perſonal chattel to one for life, the re- 


mainder over, this deviſe over is void. In Crs. Car. 346. (9 


Car. 1.) Lord Haſtings verſus Sir Archibald Douglas the ſame 
diſtinction is made betwixt the deviſe of the uſe of a perſonal 
chattel to one for life, the remainder over, and the dev'fe of 
the thing itſelf. In March 106. (17 Car. 1.) there is the 
lame caſe with this in all its circumſtances: certain goods 
were deviſed to A. for life, the remainder over, and (as in the 
principal caſe) the deviſee over brought his bill in equity to 
compel the deviſee for life to give ſecurity, that theſe goods, 
upon the death of the deviſee for life, ſhould come to the 
plaintiff: and this bill was brought in the court of equity of 
the Marches of Wales ; but the court of C. B. granted a pro- 
hibition, reſolving the deviſe over to be void, and making the 
lame diſtinction betwixt the deviſe of goods themſelves and the 


uſe of the goods; and this, ſays the book, was done upon 
conſideration. Ds 


| Wherefore if the law be ſo, that the deviſe over of the goods, 
in the principal caſe, is void (as is fully proved by the judg- 
ments and opinions of many judges in many ſucceſſive reigns) 
then the only remaining queſtion is, whether equity will in 
this caſe interpoſe in favour of the deviſee over, and in 


prejudice to the firſt deviſee, ſo as to take from him the 


abſolute property which the law gives him? Now it is a 
ſettled rule in equity, that where there is no purchaſer 
8 B 2 or 


* 


Hy v. 
PaRRAT 


& AL'. 


[4] 


Chan. 129. 
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or creditor in the caſe, but both parties concerned are 
volunteers (as both the deviſees are in this caſe) equity will 
not hurt, nor prevent either of them from enjoying that ad- 
vantage which he has at law ; and this is the foundation upon 


it cannot on the other hand, be pretended to have been 
ſettled in equity, that ſuch» deviſe over is} good ; though 
perhaps there may have been fome decrees to that pur- 
poſe which have paſſed ſub filentio + but the laſt caſe of this 
(a) 2 Vern. nature was that of the dutcheſs of Albemarle (a) upon the 
** late duke of Albemarle's deviſe of his jewels and plate; which 
| point the court did not reſolve but left as a doubt, And ſo J 
concluded that the deviſe over was void. 


Sir Thomas Powis e contra Cited ſome precedents where it had 
been determined in favour of ſuch deviſe over of perſonal 
(3) Cafes ia . foods ; particularly the caſe of YVachel and Yachel (b) decreed 
in this courtt ; adding, that however it might have been 
161 | 1 determined, 


* 


„ — Fi 


+ The other precedents cited by the counſel for the plaintiff on this occaſion 
were firſt the caſe of Catxpmay verſus Nicholls, Morgan & al, heard firſt at the Rolls 
in July 26 Car. 2. and in the OXher following before the lord keeper Finch, 
where Aizmze Catchmay by her will dated fuguf? 1662 made her ſiſter Catherine 
Catchmay executrix, and bequeathed her whole eſtate (conſiſting of perſonal things) 
to her, for and during the term of her natural life, and after her deceaſe her will 
was, that (iner g the ſum of 4co J. ſhould be given to the daughters of Chri- 
flopher (aucbmay, being the plaintiffs and nieces'to the teſtatrix, by equal portions, 
and iſ the ſaid Catberine ſhould die before the children ſhould come of age, then 
the ſaid 400 J. to be paid into the hands of the defendant Morgan, whom the ap- 
pointed to fee her will performed; Catherine died before the children came of age, 


and leſt the defendant Judith, wife of the defendant Edavard Nicholls, executrix; 


after which the children of Chri/topher Catebmay coming of age, brought their bill 
for their reſpective ſhares of the 400 J. The defendant's counſel inſiſted, that this 
was 2 yoid deviſe to the plaintifts, being the remainder of a perſonal thing after 
the death of another, to whom the {ame was given before, and the queſtion then 
ariſing on che words of the will, it was orderethat the parties ſheuld attend 
Mr. Juſtice Els with the {aid will, in order that might peruſe the ſame, and 


deliver his opmion on the point aforeſaid ; who certified his opinion, that the 


plaintiffs oaght to have relief for the 4007. legacy given them by the ſaid will. 
On the 27th of Jah, the cauſe coming on again on the ſaid certificate, His 
Hoxour ordered the defendant Nicholls to pay to the plaintiffs the ſaid 400 J. with 
intereſt rom the time of the bill. Afterwards the lord Keeper, on an appeal, thongh 
he differed trom the naſſer of the Rolls as to the manner of relief, yet concurred 
with him, that the plaintifis ought to be relieved für the ſeveral legacies given 
them by the will, (and for which the ſaid Catherize was in nature only of a truſ- 
tee,] 10 be paid after her death. | Fa uh 

' 


which many ſolemn decrees have been made, Whereas 
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determined, had this been the caſe of a grant, yet where the HyDE . 


PAR ATT 


thing paſſed by way of deviſe or truſt, the modern practice 5 


had been to admit of a limitation over after an eſtate for 
life, with reſpect to perſonal chattels. | 


The Lord Keeper took time to conſider of it, and afterwards, 
on the ſtrength and authority of the late precedents, which 
had followed the civil and canon laws, in conſtruing the uſe of 
the thing, and not the thing itſelf to paſs, where the firſt deviſe 
is for a limited time, in order the better to comply with the 
intention of the teſtator, allowed the deviſe over to be good +. 


A 


2 


2%p, That of Shirley & ab verſus Ferrers & al', heard the 28th of May 2 


Gul. & Mar. which was thus: 


John Ferrers eſq; the plaintiff Anne's late grandfather, being ſeiſed in fee of the 
ſeveral manors and lands in the bill mentioned, (inter al') deviſed to the defendant 
the lady Ferrers for her life, as an addition to her jointure, the caſtle, manor and 
honour of Tamworth, and alſo his goods and furniture in Tamworth caſtle, and 
by kis ſaid will defired, that the goods and furniture might be preſerved for the 
heir, ſo that the children which the had by the plaintiff*s father might enjoy the 
ſame, appointing the ſaid lady Ferrers executrix. The but (inter al) was to have 
the goods and furniture at Tamworth caſtle inventoried and preſerved for the 
plaintiff Anne; whereupon, as to the goods and furniture, it was ordered by the 
Lords Commiſſioners, that an inventory thereof ſhould be taken and delivered to 
the Maſter by the defendant, of which goods, &c. ſhe to have the uſe during her 


life, aſter which they were to be delivered and remain to the plaintiff's uſe and 


benefit. 1 : 
+ And thus it is now ſettled. Vide poſt. the caſes of Jen verſus Tyfen, 
and Upwell verſus Haley. (1) | x 


(1) Vide Harg. Co. Litt. 20, a, the in execution for the debt of the deviſee 


latter part of note 5.—and Foley v. for life, and where the nature of the 


Burnell, on the firſt argument in Hil. property which a deviſee for life has 
Term. 1782. Brown's Cha. Ca. 274, in perſonal chattels, and the remedies 
in which caſe goods deviſed to one for of the remainder-man were very fully 
life with remainders over, were taken diſcuſſed | 


47 „ 
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Caſe 2. ; Petit verſus Smith. } 
n | ES c 

Man having a daughter and two brothers made his will 
| f = c 

Comberb. 375. and thereby gave 5 /. a-piece to his brothers, appointing 
Com. Rep. 3.-- | . 


5 Mod, 247 them cxecutors, but made no diſpoſition of the ſurplus. | | 
Lord Raym. 86. 1 


Where an executor has an expreſs legacy, the court of Chancery looks upon him as a truſtee with 
* to the ſurplus, and will make him account, although the {piritual court has no ſuch power (1). 


On the death of the teſtator, the daughter, as next of kin, 
libelled in the ſpiritual court againſt the executors, to have the 
reſidue of the perſonal eſtate ; it appeg ring (as was ſuggeſted) 
by the expreſs legacies given to the executors, that they were 
to have nothing farther; and in the ſpiritual court the daugh- 1 
ter recovered a ſentence for the reſidue of the perſonal eſtate; 
from which the executors appealed to. the delegates, and now 
moved in B. R. for a prohibition to the ſame delegates. 


Sir Bartholomew Shower urged, that here being a will, and 
executors made, the ſpiritual court could not diſpoſe of any 
thing from the executors ; nay, that even where the party died 
inteſtate, the ipiritual court could not, before the late act of 


22 © 23 Car. 2. cap. 10. compel a diſtribution : and ifit could 

8 4. not take any of the perſonal eſtate from the adminiſtrator, who 
orough verſus | | 5 

Davis. was the creature of the ordinary (a), much leſs had it any 


(a) Poſt. 


(1) This point has been ſo deter- Knightley, Poſt. 544. May v. Lewin, 2 


mined in Rachfield v. Careleſs, 2 Nis. 
15 8, (and the ſame caſe 1 Stra. 568, 
by che name of Ru/dell v. Carneſſe) — 


Da vers v. Dewes,} 3 Will. 40. Cook v. 


Fatker, 2 Vern. 65. where a pecuniary 
{egacy has been given to a ſole executor, 
Jo where equal pecuniary legacies to 
110 more Cxecutors, Forſter v. Munt. 
n 473, and 2 Cern. 676. Lord 

'v. Hungerford, Pre. Cha. 81, 


. 


of 


„ #ms. 194 (note). Farrington v. 


Ws. 162. Clarke v. Andrew, 2 Pez. 
162. So where /pecific legacies are 
given to one or more executors, Ran- 
dall v. Bookey, 2 Vern. 425. Shrimp- 
ton v. Stanhope, 3 Atk. 230. Southcot 
v. Watſon, 3 Ath. 226. Martin v. 
Rebow, Brown's Cha. Ca. 1 54, Sed wide 
the ſeveral diſtinctions which have from 
time to time been taken in caſes on 
this ſubje& more fully in Farrington v. 


Knightley _ 544. 


ſuch 


— 


* was true, in Foſter and Munt's caſe (b) in chancery, it had 


compel ſuch committees to diſtribute : but afterwards, when 


x ä ; 
1% > 
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PETIT v. 
SMITH. 


ſuch power in a caſe where there were executors. That it 


(4) x Vern, 


been decreed, the executors ſhould not have the ſurplus ; but pA 


there five witneſſes expreſsly ſwore, that the teſtator had de- 
clared his executors ſhould not have more than the particular | * ] 
ſums bequeathed to them +. | 


Holt C. J. The daughter, not being reſiduary legatee,.can 


have no pretence of ſuing for this ſurplus inthe ſpiritual court: 


on the contrary, the teſtator's having appointed his brothers 
exccutors is a gift to them of the reſidue, after debts and lega- 
cies paid. At common law, before the ſtatute ordered ad- 
miniſtration to be granted, the ordinary appointed committees 
of the perſonal eſtate, and in thoſe times 1t was the practice to 


(3) 31 Ed. 3. 


the ordinary by virtue of the act of parliament (5) granted cap. 1. 


adminiſtration, this adminiſtrator had all the power of an exe- 
cutor, and being in nature of an executor, it was adjud- 


ged, that he was (c) not compellable to make diſtribu- (c) 1 Lev. 233. 


tion; which being thought hard as to thoſe of kin to the — | 


inteſtate in equal degree, the ſtatute of diſtribution was made, f ot 
| * rough vertus 
So that what is ſaid in 2 I. 33, © that an executor or Davis 43, but 


„ adminiſtrator having paid all debts, legacies, and funeral mels parvcu- 
| n larly fee the caſe 
* expences, is compellable to divide among the next of kin,“ of Fdwards 


verſus Freem 
ſeems not to have been thoroughly conſidered. Vol. II. 441. 


But that the point might be the more ſolemnly ſettled, 
the executors were ordered to declare upon a prohibition; and [9 33 


afterwards on debate a prohibition was granted . 


Fo 


oi 


+ The fact here mentioned does not appear, and though it has been frequently 
ſaid, that this decree was founded on the fraud made uſe of by the executors, 
in inſinuating themſelves into their teſtator's favour, and prevailing with him to 
execute his will at a tavern, (v pot. 116.) which indeed appears by the regiſter's 


book to have been charged in the bill, and inſiſted on by the counſel for the 


plaintiffs at the bar; yet it ſeems as if no fraud was proved; ſince the reaſon 
of the lord Fefery's decree is expreſſed to be, <* Becauſe the words of the will 
** amounted to a declaration of truſt, it being plain the teſtator never deſigned 
* the ſurplus of his eſtate (upwards of 50001.) ſhould go to his executors, for 
< that he gave them 101. a-piece, which excluded them from any property 

*« the law might caſt upon them.” | | 
The prohibition was granted rightly ; foraſmuch as the ſpiritual court, by 
compelling a diſtribution, would, in effect, compel the execution of a trufl, 
which they cannot do, See this reaſon given per lord Chancellor Macclesfield, 

in the caſe of Farrington verſus Knightely, poſt. | | 
; B 4 | Upon 


1 


| De Term. S. Michaelis, 169 5. 
| Prrir v. Upon this, the daughter, as next of kin, brought a bill in 
if SMITH, Chancery (a) againſt the executors for an account of th 
: 4% 20 Way, ſurplus; and though there were proofs that the teſtator intend 
5 2696, ed his executors ſhouid have the ſurplus; in regard that th 
+ daughter had incurred her father's diſpleaſure by having mar- 
i ried againſt his conſent, yet theſe being ſomewhat doubtful, it 
| was decreed firſt by Sir John Trevor maſter of the Rolls, and 
| afterwards by lord Somers upon an appeal, that the executors . 
] ſhould be but truſtees as to the ſurplus, after their lega- 1 
cies paid; and that ſuch ſurplus ſhould go according to the 
ſtatute of diſtributions. And it was ſaid by PRs \ 
equity did delight in equality, and that the diſtribution accord- [ 
ing to the ſtatute was moſt agreeable to natural juſtice. 
That it was dangerous to admit of parol proof where there was c 
wide 1 Vern, A Will in writing; however, in relation to a perſonal eſtate (3), \ 
OY zr the court would allow of proofs and averments ; but then ſuch E 
poſt. lady proofs ought to be plain and indiſputable, to intitle an exe- 2 
1 cutor to the benefit of the ſurplus; and for this purpoſe the 7 
<7 woe" va court cited lady Gainſborough's caſe (c) where the late lord ! 
where ſuch proof Gainſborough) owed debts by mortgage, and made the coun- 0 
e aa teſs executrix, againſt whom the heir brought his bill, to ſub- t 
25 ee ject the perſonal eſtate in the firſt place to pay off the mort - N 
Rutland & al. gage; and it being proved to have been the intention of the 1 
22 * teſtator, that his executrix ſhould have his perſonal eſtate, ex- 9 
al. (1) empt from debts, and that the lawyer who * drew the will, hav- I 
ing been inſtructed to inſert in the will a bequeſt of the per- 
[ *10 N ſonal eſtate to the wife, had replied, there would be no oc- 
Pot. Rawlins Cafion for that, ſhe being to have the perſonal eſtate (a) of : 
v. Powel, 290. courſe as executrix. It was decreed, that the wife ſhould re- 10 
tain the perſonal eſtate, and that the heir ſhould not, in that 
caſe, have aid thereof, towards paying off the mortgage, not- Pl 
| withſtanding that by the rules of the court the ſame was liable : 
| to be ſo applied. | - 
* — — 188 4 xe m 
q ö (i) Et wide Littlebury v. Ruclly, 2 ing the authority of theſe ſeveral caſes, Se 
4 Fern. 677. Batchelor v. Searle, 2 Vern. Lord Hardwicke in Blinkhorne v. Feaſt, T; 
3. 376. Heron v. Newton (cited) 2 Nut. 2 Lex. 28, expreſſes himſelf to have . 
* 160. Rachfield v. Careleſs, 7 Wms. 158. been very tender in admitting parol-evi- 
| 9 Braſibridge v. . 2 Atk. 68. dence in caſes of this kind. And Lake 4 
1 Lale v. Lake, 1 Vi. 313, Lord v. Lake is the only caſe (in print) bY 1 
1 Hardwicke's judgement in Uſeich 2 2 _ . —_ P 
i: 3 Litchfield, 3 Ath. 373. Notwithſtan 2 E. liche mas : 


\ 


ales, 
'caft, 
have 
-evi- | 
2 5. 
rint] } [1 
uns 
J. 
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Twaites and Smith. 


N appeal was brought before the court of delegates, from 
a ſentence given by Dr. Watkinſon, chancellor of the arch- 


biſhop of Yor, for the validity and probate of a will of a per- 
| ſonal eftate. The fingle matter in queſtion was, that there 


were only three, witneſſes to the will, and two of thoſe hap- 
pened to be children of the reſiduary legatee. 


Wherefore it was inſiſted that thoſe two children were not 
competent witneſſes; foraſmuch as by the civil law the child 
was not allowed to be a witneſs for his parent, and ſo was the 
expreſs text thereof, as appears by the Digeſi tit. de Teſtibus; 
and this was ſaid not to be any of the ſolemnities or cere- 
monies of the civil law, for then it might not be binding 
here, no part thereof being obligatory, or neceſſary to be 
obſerved among us, but what is required by the law of na- 
ture and nations; but the reaſon of this prohibition of chil- 
dren from bearing witneſs in caſes where their parents 
were concerned,” proceeded from the affection and duty they 
owed to their parents, and ſo was Albericus Gentilis in his tract 
De Teſtibus, qu. 2. fo. 230. | 


In anſwer to which, it was allowed to be true, that by the civil 
law children were incapacitated as above; but then the ſame 


Caſe 3. 


A child of a re- 
fiduary legatee 
no witneſs to 
prove a will re- 
lating to perſon- 
al eſtate by the 
civil law, by 
which law only 


ſuch will is de» 


terminable, 


1 


was urged to be only one of the ceremonies of that law, and 


lo not of force with us: juſt as a (a) woman was thereby 
prohibited to be a witneſs, whereas our law knew of no ſuch 
prohibition, But admitting theſe children were exception- 


able for that reaſon, yet here remained one witneſs altogether 


without exception, and by the civil law one good witneſs 
might ſupply the deficiency of another exceptionable witneſs, 
See Farinacius de Taſtibus, g. 62. fo. 199, whoſe words are, 
Teflis unius inhabilitas & defefus ſuppletur ex fide & habilitate 


alterius. | | 
And it being ordered by the civilians that precedents ſhould 
be ſearched, for the appellant, the caſe of Marword verſus 


Metcalf was produced, where, upon an appeal from the court 
| | of 


| 
: 
j 
I 


(2) Women 
were not per- 
mitted to be pre. 
ſent at the Ryo. 
man aſſemblies, 
where formerly 
wills were made, 
and ſo could not 
be witneſſes 
thereto. Wood's 
Inſt. Civil Law 
17, 18. 
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TwarTEs 
and SMITH, 


(3) 29 Car. 
2. Caps 3. . 
ſect. 6. 

Et vide poſt 
Onions verſus 


Tyrer 344. 


1 


(4) Poſt. Ano- 
nymus, Mi- 
chaelmas Term 


1714. and 


Plume verſus 
Beale, 


(+) Salk. 546. 


.4 Cu, 29. 


Michaelmas Vacation, 1696. | 1 


5 York to the delegates, this very exception was ;nſited upon, 
and at length allowed. Alfo the caſe of Sir Thomas Littleton, 
where the like exception prevailed ;' but this laſt caſe not 


being before a court of delegates, there were no common law 


judges. 


For the defendant was ſhewed the precedent of lately 
adjudged by a court of delegates, where Mr. Juſtice Powel jun, 
was in the commiſſion, and preſent, (and which at the hear- 
ing of this principal caſe he remembered); the point there 
was upon the revocation of a will ; and whereas by the ſtatute 
(5) of frauds it is enacted, that no will ſhall be revoked, but 
where the writing revoking it is ſigned in the preſence of 
three witneſſes; it fell out that there were in that caſe three 


| *witnefſes, two whereof were unexceptionable, but the third, 


being the child of the reſiduary legatee, was, ſor that reaſon, 
objected to, as no witneſs by the civil law. | 


But it was decreed by the judges delegates, that there being 
two good witneſſes, which were ſufficient to prove the revo- 
cation by the civil law, though the ſtatute required a third 
witneſs, yet that other witneſs added by the ſtatute, 
needed not to be qualified according to the civil law : from 
whence the common lawyers inferred, that our judges have 
not looked on themſelves as bound up by the rules of the civil 
law, but at liberty to follow their own, where the two > laws 
differ. 


To which it was replied, fi, that this being a will of a 
perſonal eſtate only, was proper to be determined by the 
canon and civil Na) laws and that the judges had, in all ſuch 
caſes conformed at (b); indeed, where ſome temporal 
matter depends on an eccleſiaſtical cauſe, and is neceſſary to 
be determined with it, there, though the eccleſiaſtical judges 
may try ſuch temporal matter, yet they ought to do it by the 
rules of the common law, to which it properly belongs; elle 
the common law judges would interpoſe by ſending prohibi- 
tions; and that with this diſtinction were all the caſes, wherein 
the temporal judges had differed from the — to be re- 
eonciled, 


Secondly, That in this cake; the having of one good witnels 
would not 1 the diſability in the reft ; for that was to be 
underſtood 


* 
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o - - © 
underſtood, where the exception went only to diminiſh in part 1 
the credit of the witneſſes, as on account of friendſhip, or nd SMiTH, 


even relation in a further degree, but not in caſe of exception 
to a child, who was abſolutely prohibited to be any witneſs 
at all. 8 


Thirdly, That the exceptions to witneſſes in the civil law, 
and in a cauſe triable by them, were not to be compared to 
ſuch exceptions as might lie againſt witneſſes at common law, 
where the trial was by jury, but rather to exceptions to the 
jury; and this of relation was a good (cauſe of challenge to a 
jury-man (a), even at common law. 


Laſt, (As the ſtrongeſt argument in favour of the excep- 
tion) the conſtant practice was appealed to; and that the 
defect could not be ſupplied by another intire witneſs, was ſaid 
to appear from Swinburne, who giving an account of the prac- 
tice and law here in that particular, (1b. 4 ſe. 24.) expreſsly 
ſays, when the law reſiſts the examination of witneſſes, it ſhall 
not be ſupplied by any other witneſs, Whereupon the com- 
mon law judges agreed with the civilians, that theſe two chil- 
dren were not to be allowed as witneſſes; therefore the will 
failed for want of proof, one witneſs being by the civil law as 
no witneſs (b), and ſo adminiſtration was granted to Twaites 
the appellant. Powel ſen. was a little doubtful, but thinking 
that in this caſe he was to be bound by the civilians he at 
length agreed, and the ſentence given at Jork was reverſed. (+) 


Afterwards a commiſſion of review. was ſued out upon this 
ſentence, but the parties agreed, and the executor renounced, 


- 
* 


(4) 11nft. 1574 
Ro 


5) Poſt Blacks 


(+) Leere, If the will in queſtion appeared to be written, or ſo much as ſub- 
ſcribed, by the teſtator's own hand; fiace in either of theſe caſes It would have 


been good without any witneſſes at all, Vide Swinb. 300. 
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Caſe 4. 


Ser 


LJ. Raym. 622. 


1141 Term. S. Hillary, 1 700. B. 


DE 


\ 


* 


an. 


1 iſher verſus Wigg, _ 
Salle, 37.4 E N 2 a "Rp 8 . 
E NT: a copyholder in fee had iſſue four ſons 

é and two daughters, and ſurrendered his copyhold to the 


uſe of his wife for life, and after her death, to the uſe of his 


Lilly's Entries 


20g. 5, C. three younger ſons and two dau | Au: 
Ds Rep. 38. eee a ghters, equally to be divided, 
12 Mod. 2906. and their reſpective heirs and aſſigns for ever. 
4Salk. 206. Eq. | 75 : 


Ca. Ahr. 291. note (a). Surrender of a copyhold to the uſe of A. B. and C. and their heirs, equally 
fo be divided betwixt them and their heirs reſpectively. This held by two judges a tenancy in 
common, (1) by reaſon of the apparent intent of the ſurrenderor, againſt the opinion of Halt C. J. 


who thought it a jointenanc j. 
The queſtion was, whether theſe words made a tenancy in 

common; or whether the ſons and daughters took as jointe- 

nants? And the matter having been argued ſolemnly at the 


bar, the judges now delivered their opinions ſeriatim. 


* 2 8 „ 


— — 


(1). In caſes of wills the words 
* equally to be divided” certainly make 


a tenancy in common; Prince v. Heylin, 


1. Ath, 493. Oven v. Owen. I. Ath, 
494. Heath v. Heath, 2. Alt. 122. 
Haus v. Haws. 3 Atk. 525. Stones v. 
Heurtly. 1 Lex. 105. So in deeds which 
receive their operation from the Statute 
of Uſes; Rigden v., Vallier. 2 Lex. 
25 2, & 3 Ath. 371. Goodtitle v. Stokes, 
1 Wils. 341. Secus in common law 
conveyances z Stones v. Heurtly, 1 Vee. 


165. Rigden v. Vallier. 2 Fez. 257. 
where lord Hardwicke ſays, that al- 
though deeds to uſes muſt be conſtrued 


like common law conveyances, as to 
evords of limitation, yet he ſaw no harm 
in conſtruing them otherwiſe, as to 


words of regulation or modification of the 


e/tate; as the words equally to be di- 
viged are. The preſent caſe of Fiſher 


v. Wigg is determined on the princi- 


ple that a ſurrender of a copyhold is 


not to be conſtrued yyith the ſame ſtrict- 
neſs as a common law conveyance, 
(as ſaid by lord Hardwicke, 2 Jex. 
257). which contradicts the ground of 
determination in /dle v. Cook, Poſt, 70. 
(where it is ſaid that the conſtruction of 
a ſurrender muft be the ſame as if the 
eſtate had been limited by feoffment, 


and muſt be governed alike by the rule 


of the common law,) unleſs the two 
caſes be reconciled upon lord Hard- 
wwick's diſtinction between words of i- 
mitation, and words of regulation, &c. 
However, in caſes of ſurrenders of co- 
pyholds, this caſe ſeems an acknow- 
ledged authority; Rigden v. Valli. 
Goodtitle v. Stokes. 1 Wils. 341. © 
Denn v. Gaſkin. Cowp. 660, 


* 
- 


Gould 


common. 


— 
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Could J. The ſons and daughters wi iy Grants in com- FiSHER w. 


mon, and not as jointenants. 


In conſtruction of deeds this rule is to be obſerved, (viz.) 
to make all parts of them take effect, according to the intent 
of the parties, ſo as it be not contrary to the rules of law; and 


it will not be inconſiſtent with any rule of law, to conſtrue 


this a tenancy in common; the words upon which we are to 


judge, being not words of limitation, or creation of an eſtate, 


but of qualification and correCtion, 


There are no preciſe words requiſite to make a tenancy in 


Lit. ect. 292. 


1 Inſt. 189. a. Cre. Eliz. 695. 
3 Cr. 39. Rateliſ's caſe, The words (equally to be divid- 


ed) go to the quality of, the eſtate, and not to the limitation, 
of it; a joint eſtate in the premiſſes may be altered by the 
A grant 
to a man and his heirs, but if he die ſans iſſue, &c. this turns 
the fee in the premiſſes to an eftate-tail, and corrects the ge- 


habendum. 


Hob. 172. 1 Inft. 190. ö. Cro. Car. 75. 


nerality of the preceding words, 


19 H. 6. 74. The inten- 


tion of the ſurrenderor was to make proviſion for his younger 
children and their heirs, which will not take effect, if it be a 


joint eſtate, 


Surrenders of copyhold land to uſes ſhall have 


the ſame favourable conſtruction as wills, and are not to be 
tied up to the ſtrict rules of the common law, but expounded 


according to the intention of the party. 


323. Poph. 125, 126. Plowd. 151. 1 Saund. 


151. 


2 Bulſt. 274. 3 Cro. 


2 


ent. 365. And though there has been a running notion 


paffing abiter in ſome books, that there is a diverſity betwixt 


wills and conveyances at common law, yet that matter has 
not been ſcanned or ſettled: for, as to the intention of the 
party, the words in a deed are capable of the ſame conſtruc- 


tion as in A will. 


As to the caſe in 2 Roll. Ar. 90. 5. Puye 
verſus Mels, the diverſity there is upon a conveyance at come | 


mon law, but here the caſe is upon a limitation of an uſe, In 


Wicsg.. 


1151 


I» 


the caſe of (a) Bliſet verſus Cranwell, Paſche 6 N. A. C. () Sk ang 

a a deviſe was to two and their heirs, and the longer liver of 
them, equally to be divided, after the death of the teſtator's 
wife; and reſolved, this was a tenaney in common, The 
words equally divided, or equally to be divided, make a tenancy 
ia common in a will, beyond all diſpute, and we are here in 


4 


the 


\ 


161 
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Fisnzx v. we caſe of an uſe, which bears the like contraction vith 2 


of conſtruction. Paſchæ 32 Car. 2. B. R. Smith verſus 
Johnson. A feoffment was made to two and their heirs, equally 
to be divided, and there Scrogs and Dolben were of opinion 
that the feoffees were tenants in common, ane not jointenants ; 


but Jones differed. bh | ' 


8 
Turton J. was of the fn opinion, (vix.) that it was 8 0 
tenancy in common, and argued much to the ſame effect, | 
only he added, that a præcipe lies of two acres in tres partes ; 
dividend”, which is a tenancy in common. 13 Co. 58, 21 x 
Ed. 4.22. That if this limitation had been before the ſtatute f 
| of uſes, the chancery would have compelled a conveyance to 
the ſons and daughters in common, and the law ſhall have the 
1 ſame operation ſince: that if in this caſe, the father had ſur- 
rendered the land to the uſe of his laſt will, and by his will 
had deviſed it in theſe words, it muſt have been agreed to create 
an eſtate in common; and there was no reaſon why a different 
conſtruction ſhould be put upon the words, when expreſſed 4 

in the ſurrender itſelf, | 


Wics. t 
In 2 Noll. Abr. 67. Bros verſus Brooks, the wife was 
named after the habendum in the ſurrender of a copyhold, and 

2 AA ur 0 . ſt di th li h 
ez. 32 32. yet took an eſtate according to the limitation, upon that rule 
| 
; 


Holt C. J. contra: copyhold lands do not differ (a) in con- 

2 e ſtruction of law from freehold lands, and ſurrenders of copy- 

verſus Cook 75. holds muſt be governed by the ſame rules as as conveyances at 

| common law. The opinion in Poph. 126. which my brothers 

171 rely on, (viz.) that a ſurrender is to be conſtrued as a will, 

is of no authority; for it is amongſt the additional caſes, and 

not reported by Popham; and there is no mention made of it 
, | in the report of the ſame caſe in Cro. Fac. 434. 


If a copyholder ſurrenders to the lord, without declaring an p 
uſe, the copyhold extinguiſhes, as on a ſurrender by tenant d 
for life, to him in reverſton. - | ff 


The reſolution in 2 Roll. Abr. 67. Brooks verſus Brooks, 
was founded upon the cuſtom of the manor, which was, that 
l a perſon named after the habendum ſhould take the eſtate li- 
1 14 g : mited to him ; ſo where a ſurrender is to ſeveral by cuſtom, 
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e to 
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1 will, 
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s, that 
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they 


De Term. 8. Hill. 1700. 


they ſhall take in ſucceſſion as they are named: we are not FrsazA . 


upon the conſtruction af an uſe, for a ſurrender to an uſe is a 
limitation of the eſtate, a declaration and direction to the 


lord how to grant the lands, and the ſurrenderor himſelf con- 


tinues ſeiſed till the admittance of the ſurrenderee, and the 
perſon to whoſe uſe the ſurrender is made is not Ceftui que Uſe 
in the mean time, but when ve pos: he is in by grant 
from the lord. 1 


By this ſurrender the "ri and daughters are jointenants, 
and not tenants in common: for the words, equally to be di- 
vided, ſignify no more than the law would have implied with- 
out them, and therefore they can have no operation. 1 rf. 
186. a. One jointenant can only forfeit or diſpoſe of his own 
part; and if both join in a feoffment, and one die, it muſt be 


pleaded as the feoffment of both, and not of the ſurvivor only. 


The true difference between jointenants and tenants in com- 


mon is put in Lit.] ſe. 292. x 1n/t. 188. b. jointenants hold 
by one joint title, but tenants i in common by ſeveral titles, In 
our caſe the title iþ joint, and all claim under the fame convey- 
ance; the word ( 
the profits, there being no difference, in that reſpect, between 
jointenants and tenants in common, in regard if one jointenant, 
or one tenant in common, take the whole profits, his com- 
panion has no remedy againſt him. | 


Sq jointenants have as ſeparate an intereſt in the lands as 


tenants in common; for tenants in common were no more 
compellable at common law, to make partition than jointe- 
nants; and therefore in ſuing a writ of partition, the party ne- 


ver ſhews whether he is tenant in common or jointenant, but 


only that he is ſeiſed pro indiviſo. Co. Ent. 413, 414. In 
like manner, one jointenant may diſpoſe of his own part, as 
well as a tenant in common, and each has an equal pro- 
does the word reſpeftively make any alteration of the eſtate, 
foraſmuch as there is no diverſity betwixt a grant to two and 


their heirs, and a grant to two and their reſpective heirs, or 


to two and their heirs reſpectively, ſince the limitation muſt be 
to both their heirs, or they cannot both take a fee-ſimple, and 
if the fee enures to both their heirs, it muſt be to both their 
deirs reſpectively; (which Turten and Gould agreed) and in 

= conſtruction 


ually) doth not alter the manner of taking 
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conſtruction of deeds, ſuperfluous words are to be rejected, as 
having no operation. 8 Co. 145. à. 


But there has been an objection drawn from Litt. fe. 298. 


If lands be given to two, habend” the one moiety to one, &c, 


they are tenants in common. 


Reſp, If a feoffment be made to two, habend' one moiety 


to one, and the other moiety to the other, this operates-as 


ſeveral conveyances, and not as one, for there muſt be two 
liveries, becauſe there are ſeveral freeholds, and livery to one, 
ſecundum formam chartæ, would not enure to the other; and 
that caſe is not like to ours, in regard there is an actual di- 
viſion and diſtribution of the land; whereas the words, equally 
to be divided, do not aſſign ſeveral parts. 


If a feoffment be made of twenty acres to two, habend' 


ten acres to one, and ten acres to the other, this habend' 


would be void, becauſe repugnant to and inconſiſtent with the 


_ premiſſes, by which the whole twenty acres were expreſly 


granted to both ; otherwiſe where a manor is granted to two 


in the premiſſes, habend' one moiety to the one, and the other 


moiety to the other; theſe words cannot make a tenancy in 
common, it being the nature of that eſtate for the tenants to 
be ſeiſed pro indiviſo, but purſuant to this, they muſt hold 


pro diviſe, which is ſo far from implying a tenancy i in com- 
mon, that it directly excludes it. 


But it is objected, that in x It. 190. 5. in tres partes divis 


dend _— a tenancy in common, 


Reſp. That is not mentioned in the caſe of 21 Ed. 4+ 11. 


b. neither is Coke poſitive therein, it is only his conjecture. 


Object. Jointenants have but one freehold; but tenants in 
common have ſeveral freeholds. 


Reſp. I agree it; but their parts in * land are not divided 
and ſeveral. 


Object. Theſe words in a will make a tenancy in common. 
| Reſp. There is a difference betwixt wills and conveyances 


at law; and words in the one ſhall have a different conſtruc- 
tion from what they would have in the other. A grant to a 


| man and his aſſigns for ever, in a deed paſſes only an eſtate 


for 
wh 


12 


2. 


UC- 


tate 
for 


N C 
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for life z but the ſame words in a will give a fee-ſimple. 27 
H. 8. 27. v0 an eſtate may paſs in a will by implication, 
but not in a deed ; the reaſon of which different conſtruction 
is, becauſe the — conſiders the circumſtances of the teſtator, 
who is ingps concilii, and will not hold him ſtrictly to rules; 
and this reaſon took place in the conſtruction of wills made by 
cuſtom before the ſtatute of H. $.as in 11 H. 6. 12. the caſe 
of a deviſe to an infant in ventre ſa mere; which ſame reaſon 


and rule of conſtruction holds in wills made ſince the 


ſtatute. 


But precedents on wills will not influence this caſe; the 
reaſon of every caſe is the frength of the caſe; the reaſon of 
the opinion in Ratcliff*s caſe, 3 Co. 39. b. is not on the force 
of the words equally to be divided, but from the intention. 


An eſtate in a will may be reſtrained and qualified by the 
intention of the teſtator, without expreſs words. 13 H. 7. 
1). Hob. 34. Cro. Fac. 367. 1 Jo. 342. Where it is 
agreed, that the like limitation, had it been in a will, would 
have created an eſtate-tail, though it did not in a conveyance 
at common law, or in a Fee 


2 Rol. Ar. qo. A deviſe was to two equally to be di- 
vided, habend' to them and the ſurvivor, and the heirs of the 
ſurvivor; and reſolved, they were jointenants and not tenants 
in common, becauſe of the ſubſequent words which were not 
to the firſt, For the firſt words did not make a te- 


nancy in common by expreſs limitation, but by implication or 


(a) conſtruction; which is the true reaſon of the caſe, and a 
full authority for me. If the limitation had been (6) expreſs, 
the ſubſequent words would have been vos and repugnant, 
Stiles 211, 434. Dyer 25. 


It was after ſome time and debate that theſe words obtained 


to make a tenancy in common in a will; and the doubt pro- 


ceeded from hence, ( ſci.) becauſe they did not make an eſtate 
or tenancy in common at common law; for if they had, there 
could then have been no doubt upon a will. It has been hi- 
therto the conſtant opinion, both at the bar and on the bench, 
that theſe words will not make a tenancy in common in a 
deed, Jointenancy is favoured in law, becauſe, as the law 


„ C does 


3 


Fis UR v. 


WIe. 


L211 


(a) See poſt. 37. 
Philips verſus 
Philips. 
See poſt. 55. 
amfield verſus 
Popham. 
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tenures and ſervices are ſeveral. 
conſtructions as my brothers make in the preſent caſe, inſtead | 
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does not love fractions of eſtates, ſo neither does it — 
diviſion of tenures, or multiplication of ſervices. 


« 


Now as long as the jointenaney continues, there is a joint 
tenure, but when the tenancy becomes in common, then the 
6 Co. 1, 2. And by fuch 


of one copyhold eſtate, and one fine and ſingle fervice, there 
would be five ſeveral copyholds and as many fines and ſervices; 
and one tenant in common cannot have contribution for ſuch 
againſt his companion, as a jointenant may. This is the true 
and only reaſon why joint eſtates are favoured in law; at leaſt, 
I can invent no other. 


But the caſe of Smith and Johnſan is objected; 


Reſp. When that judgment was given, no body was ſatisfied 
with it; and afterwards the rule for judgment was difcharged, 
and an lterius concil' awarded, and then the party died; ſo no 
judgment was given. There js no authority in the books 
againſt my opinion; b the contrary, the concurrent autho- 
rities of all times in 7/tminſler-Hall are for me; fo that 1 
think judgment ought to be given for the defendant. But my 
brothers make the majority, and therefore the plaintiſf mull 
have judgment. 
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Nottingham verſus Jennings. 


N ejectment, on the trial, this caſe was made: FJ. S. 

had three ſons, A. B. and C. and deviſed his lands to B. 
{his ſecond ſon) after the death of his mother, to hold to him 
and his heirs for ever; and for want of ſuch heirs, then to 
his (the teſtator's) right heirs. 


Caſe & 


Salk. 233, 
Lord Ray. 568. 
Com. Rep. 82. 
2 Eq. Ca, Abs 
308. pl. 10. 

A deviſe by a 
father to a ſe- 
cond fon and his 


Lcirs for ever, and for want of ſuch heirs then to the right heirs of the 3 KIM is an eſtate-tail, 
But had the deviſe over been to a ſtranger, the ſecond fon would have taken a fee. imple, and cons 


ſequently the deviſe over had been void. (1) 


The teſtator died, after which B. entered and died without 
itue, living A. who was leſſor of the plaintiff, 


It was argued by Northey for the plaintiff, that the eſtate 
deviſed to B. was but an eftate-tail, and not a fee-ſimple; 
and that the word (heirs) ſhould be conſtrued heirs of his body; 
for that it muſt be intended, the teſtator took notice that his 
ſecond fon B. could not by any poſſibility die without heir, ſo 
long as his father had any other iſſue, who would be heir to 


him; that this conſtruction was founded upon the ſame rea- 


fon, as where a deviſe is to one and his heirs, and if he die 
without iſſue of his body, then to another, which is conſtrued 
to be an eſtate- tail; becauſe the teſtator appears to have in- 
tended only the heirs of the body of the firſt deviſee. Cro. Fac. 


| 415. (a). Webb verſus Herring. 1 Rol. Rep. 398, 436. Cra. 


Jad) gas, 448. 1 Rel. Abr. 836. 3 Keb. 589. . 


Cartherw for the defendant inſiſted, that B. took a fees 
fimple, and relied on the caſe of Hearn verſus Allen, Cro. Car. 
58. That this caſe differed from that of ebb verſus Herring, 


— 


[24 ] 


(a) Vide alſo 
the caſe of Par- 
ker verſus 
Thacker, 3, 
Lev. 71. 


(1) So 2 v. 1 2 Eg. a Barbut 1 
Co, Abr. 305. Tyte v. Willis. 


Ga, Tomp. 7. ;.- Sy 1 


T*lburgh v. of 3 
LY 


. Pez. 89. and admitted in 
Good: 4 v. Dunham, Doug. . 2 A 


foraſmuch 


0 
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NorTinG- foraſmuch as here was an expreſs deviſe of a fee-ſimple, but 


HAM Vs 
JaxnixGs 


there the ſon took only by implication ; and therefore the im- 
plied eitate was made to give way to that which was expreſſed; 
waich diverſity was the foundation of that judgment. That 
it muſt be agreed, if this remainder had been limited to a 


ſtranger, it had been void, and B. would have taken a fee- 


ſimple. g H. 8. 8. 5. Cre. Fac. 416. Yelv. 209. That 


this deviſe over to the teſtator's right heirs was intirely void; 
for the eldeſt fon ſhould not take by purchaſe by the words of 


the will, but would be in by deſcent; for which reaſon, this 
clauſe being a nullity, and paſſing no eſtate, it ought not to 


„ 


(a) Vide poſt, 
Vol. 2. 369, 
the caſe of the 
Attorney Gene- 
ral verſus Gill, 


alliſt the conſtruction of the will, by making an eſtate-tail by 
implication ; that the deviſe over being generally to his (the 
teſtator's) right heirs, and no particular perſon in view, and 
there being an expreſs deviſe of a fee-{imple, and no expres 
remainder, B. ought to take a fee-fimple, and no implication 
to be made of an eftate-tai], 


But the whole court adjudged it to be but an Hate- tail in B. 
And by Holt C. J. though the eldeſt ſon ſhall not take by this 
will, but ſhall be in by deſcent, and ſo the devite over void in 
point of limitation, yet it is ſufficient to manifeſt the intent 
of the teſtator, and aid the conſtruction of an eſtate-tail. It 
appears to have been the teſtator's intent, that the lands 
ſhould deſcend from himſelf, and not from his ſon B. that the 
reverſion ſhould go to his own right heirs; and ſince that 
Clauſe diſcovers his intent, it is not material whether the 
deviſe over be good or not. I agree, if the deviſe over had 
been to a ſtranger, it had been void, and B. had taken a fee- 
ſimple ; but in the preſent cafe the word (heirs) can import no- 
thing more than iſſue; for how could B. poſſibly die without 
heir, living the other brother ? So that the word (heirs) muſt 
be qualified; as ſuppoſe in this caſe the lands had been deviſed 
to B. and his heirs, and if B. die without iſſue, then to an- 
other, this, without all doubt, would have been an eftate-tail; 
the caſe of Mebò verſus Herring is a ſtrong caſe, upon the au- 
thority of which I ſhould have made no difficulty of adjudging 
it an (a) eſtate-tail at my chambers, 


Judgment for the plaintiff, 
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Pett's Caſe. 


Motion was made by Mr. Lechmere, for a mandamus to 
A the judge of the ſpiritual court, to make diſtribution on the 
ſtatute of 22 & 23 Car. 2. cap. 10. And the caſe being ordered 
to be put in the paper to be argued, appeared to be thus : 


Caf 6. 


Salk. 250. 
Inteſtate dies 
leaving a de- 
ceaſed brother's 
child and a de- 
ceaſed brother's 
grandchild, the 


grandchild not admitted to any diftributory ſhare z the clauſe in the ſtatute which ſays, that there 
ſhall be no repreſentatives auong collaterals beyond brothers and ſiſters children, being to be in- 
tenced that none ſhall take by repreſentation but the children of brothers and ſiſters to the inteſtate. 


Sir Peter Pett, in April 1699. died inteſtate, having neither 
wife nor child; his next of kin was Elizabeth, daughter of Sir 
Phineas Pett, who was brother to the ſaid Sir Peter Pett, and 
adminiſtration was committed to this Elizabeth Pett. 


The perſons claiming diſtribution were Margaret and Peter 
Pett, children of Peter Pett, who was ſon of Sir Phineas, and 
brother of Eligabeth the adminiſtratrix. 


And the queſtion was, whether the inteſtate's brother's 
ton's. children, being the grand nephew and grand niece of 
the inteſtate, ſhould come in for a diſtributive ſhare with 


the inteſtate's niece? the ſtatute ſaying, that the perſonal. 


eltate, ih caſe there ſhall be no wife or child, ſhall go to the 
next of kin of the inteſtate, and their legal repreſentatives 
after which comes a proviſo, enacting, that there ſhall be no 


repreſentation among collaterals after brothers and ſiſters 
children, 


In ſupport of the motion, Mr. Lechmere contended, that 
the deſign of this act was to be diffuſive, and to apportion, as 
much as poſſible, the inteſtate's perional eſtate, ſo that all the 
near relations might be provided for; and that for this reaſon 
it was properly called a ſtatute of di/tfibution z; which title could 
no way be anſwered, were any one ſingle hand allowed to 
ſeep away the whole; beſides that this had been hitherto the 
practice in the ſpiritual court. 2 

Againſt which, on behalf of the adminiſtratrix, it was 
urged by Mr. Harcourt, that theſe grand nephew and grind 
niece, if intitled to any diſtributive ſhare, muſt claim it, either 
as next of kin in equal degree, or elſe, as repreſentatives. 

And firſt, as next of kin, there was no colour for it; for 
itey could not be in equal degree of kin, becauſe the admini- 


C 3 ſtratrix 


[ 26 J 
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PrTrT?'s 


2 ſtratrlx was the brother's daughter, and Margaret and Peter the 
SE. 


brother's Srandchildren, (that is) one degree further. 


24;, As repreſentatives, they could not be intitled ; for as 
much as they were not children of the brother of the inteſtate; 
that it was reaſonable to conſtrue this ſtatute as fayourab]y as 
might be for the adminiſtrators, ſince a great burden lay upon 
them at law, in duly adminiſtring the inteſtate's eſtate; and 
this ſtatute of Car. 2, took away from their profit, but did not 
at the ſame time (as it ought to have done) leſſen their bur- 
den. He cited Raym. 469. Carter verſus Crawley, C. J. 
Norih's opinion; and ſaid, that it had been ſo ſettled in 
chancery in the caſes of Clement and Harris 1680. (a) Maw 


(a) 2 Vern. 


_ verſus Harding, 20 July 1691. and Newcemb verſus Tucker, 16 
reced. in a 
Chan, 28. Feb. 1694. | : | 


That it was true, among lineals, repreſentatives ad znfinium 


_ 
r 


ſtances menti- 


Herb ſhould ſhare in the diſtribution, otherwiſe among collaterals, 
ji Holt C. J. Sir Walter Walker, a famous civilian, drew this s 
0 60 ard except (q) act for diſtribution; and the only queſtion now before us 
10 in tome few iu. upon it is, whether the words brothers and fifters children in the 


oned therein, 


proviſo, ſhall not be intended brothers and ſiſters children of 


| e ae the inteſtate? Now ſurely they ought to be ſo taken; for ths 
eee Lage inteſtate is the ſubject matter of this act; it is his eſtate, his , 
the civil law, wife, his next of kin, his children, and conſequently his bro- [ 
of N e ther's children, that the * ſtatute ſpeaks of; fo that the relative f 
5 14 we terms made uſe of throughout, have the inteſtate for their cor- th 
calc of Mentney relative. The intent of the proviſo was to confine the degrees 
e el of repreſentation, that they ſhould not go beyond brothers and 
Chan, 593. ſiters children. And if this conſtruction has not hitherto * 
[ 28] prevailed in the ſpiritual court, the parties are at liberty to 10 
appeal. . N 0 
Et per Gould J. It has been always faid, the Qatuts ſhall: not 5 
be taken in favour of diſtributions. po 
a Wherefore the mandamus was denied; the whole court tur 
14 See. 2 very declaring, that among collaterals, ſaving only in the oaſe of | 
1 verſus Darking brothers and ſiſters children, proximity of blood ſhould give Ky 
1 & e cont'; but 
more particu- title to the perſonal eſtate of the inteſtate. and 
OE. 1 poſt. 594. where lord chancellor Macclesfield declares the law to be {6 legi 


| 1 | tled by ” refolution above mentioned, F | 
* U D 5 5 
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Cox's Cale. 


COX was livelled againſt in the ſpiritual court at Exeter, 
for teaching ſchool without licence from the biſhop zan d 
on the 14th of December laſt, on my motion before the then 
lord chancellor, an order was made, that cauſegſhould be 
ſhewn, on the firſt day of the term then next following, why 
a prohibition ſhould not gc, and that in the mean time all 
things ſhould ſtay; which order had been from time to time 
inlarged. to this day. | 


rally „ without ſaying what ſchool, the temporal e. courts will grant a prohibition, 


And now the Attorney General and Dr. Waller mbved to 
diſcharge the ſaid corder, alledging, that before the reforma- 
tion, this was certainly of eccleſiaſtical juriſdiction, and in 
proof of it they cited the 11th canon of the council of (a) 
Lateran, held anno 1215. which canon, (as well as that for 
making tithes parochial,) has been received by cuſtom into 


this kingdom, and, fo made part of our eccleſiaſtical laws, 


That the 1 of Eliz, cap. 1. having reſtored the ſpiritual 
juriſdiction to the crown, which had been uſurped by the pope, 
immediately thereupon the queen ſet forth (a) eccleliaſtical in- 
junctions, the 40th whereof is, that no man ſhall take upon 
iimſelf to teach ſchool, but ſuch as is allowed by the ordi- 
nary; the making of which injunctions by the eccleſiaſtical 
power of the crown, ſhews them to be of an eccleſiaſtical na- 
ture, and confequently cogniſable in the ſpiritual court. 


That it muſt be admitted, theſe injunctions were not con- 
firmed by any act ef parliament, but their being referred to, 
and mentioned in 5 Eliz. cap. 1. was an argument that the 
legiſlature did approve of them; that in the I 2th year of that 

C4 queen, 


PS 


F 


Lo D KEE- 
PER 
WIE. 
Salk. 672. the 
ſame point ar- 
gued, but no 

reſolution, 

The ſpicitual 
court has ju- 
riſdiction of 
grammar 
ſchools, but 

in caſe cf a libel 
for teaching 
ſchool gene- 


(4) Decree 6. 
title 5. cap. 1 
2, 3. 


3004 
(4) See Spare 


row's Collec- 
tions 305. 


Cox's CASE. 


(5) 1 Jac. 1. 
cap. 4. 

13 & 14 
Car. 2. c. 4. 
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by making the offence puniſhable 
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queen, the ſaid injunctions (and among them, this againſt 
teaching ſchool without licence from the ordinary) were, by 
the convocation then ſitting, turned into canons; that after- 
wards the 23d of FEliz, cap. 1. was the firſt ſtatute that pro- 
hibited it, ſince which two (5) others had followed; but none 
of them tended to deſtroy the eccleſiaſtical juriſdiction, only, 
in both courts, gave a re. 
medy where there was none before ; that in the 1 Fac. I. the 
convocation met, which reduced all the canons into one body, 
and then particularly made this canon, that none ſhould teach 
ſchool without licence from the ordinary; and though it might 


be difficult to prove, that theſe canons were directly confirmed 


by act of parliament, yet there was a fort of confirmation of 
them in 4 Fac. 1. cap. 7. for the founding and incorporating a 
free grammar ſchool at North- Leech in the county of Glouceſter, 
whereby the provoſt and ſcholars of Queen's College in Oxford 
were to nominate the fchool-maſter and uſher of the ſaid ſchoo), 
and to make ſuch ordinances for the government thereof as 
they ſhould ſee meet, ſo that the ſame were not repugnant to 
the king's prerogative, to the Jaws and ſtatutes of the realm, 


or to any ecclefraftical canons or confiitutions of * church of 
England. 


But on the other ſide it was anſwered, that there could not 
be one canon or precedent before the reformation, cited to 
prove the keeping of ſchool to be of eccleſiaſtical cogniſance; 
for that ſuppoſing the council of Lateran to have been in every 
part thereof received in England, yet the canon cited did not 
prove the point for which it had been produced, that canon 
only appointing ſchoolmaſters in every cathedral church, and ſuch 
ſchoolmaſters to be licenſed by the biſhop; which was but 
reaſonable, (viz.) that he who taught in the biſhop's church 
ſhould be approved of by the biſhop ; that the teaching of 


| ſchool was not in the nature thereof ſpiritual; and it would 


be hard to affirm that it was of eccleſiaſtical Juriſdiction, er 
cogniſable by the old eccleſiaſtical laws of the kingdom te- 
ceived by common uſe, at the ſame time that not one ſingle 
precedent of any ſuch law or uſage before the reformation was 
to be found. And that as to the canons made ſince, they did 


not bind a lay-man, (as. Cox was ſuggeſted to be) becauſe the 
* kit 
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having before been in the other courts of Weftminfter- Hall, 
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laity was not repreſented in convocation and it was a funda- Cox's Cass. 
mental maxim of our government, that what bound all muſt 

be aſſented to by all; neither could a reference to the canons $ 
in a private act of parliament add any greater weight to them 

than they had before. | . 


That this was a caſe which deſerved great conſideration, 


where ſeveral prohibitions had been granted on this very ſame 
point, in order that it might receive a judicial determination, 
but the other ſide would never venture to go on; as in the 
caſe of + Belcham verſus Barnardi/ten in C. B. and in B. R. 
Oldfield's caſe, Mich. ꝙ W. 3. Chedwich's caſe, Mich. 10 W. 3. 
Scorrier's caſe, Trin. 11. 3. And i2 N. 3. one Daviſor's (a) (a) Salk. 
caſe, who being brought to the bar on a habeas corpus, it ap- 795? 
peared thereon that he was committed on an excommunicata 

capiendo, being excommunicated for teaching ſchool without 

licence, and the court holding it to be a doubtful point, bailed 

him during their conſideration thereof; which practice of the 

other courts in Veſiminſter-Hall, ſhewed it to be a matter not 

fit to be determined on a motion, but in a judicial way. But 
ſuppoſing it to have been originally a ſpiritual crime, yet be- 

ing now made a temporal one by ſeveral acts of parliament, 

it was thereby drawn * the ſpiritual to the temporal juris 
diction. F-: | : 
Lord Keeper : Both courts may have a concurrent juriſdic- 
tion; and a crime may be puniſhable both in the one and the Ze 2: £4.67 — 
other. The canons of a convocation do not bind the laity # 4. LA nbd. 
without an act of parliament: but I alwavs was, and ſtill am 
of opinion, that keeping of ſchool is by the old laws of Eng- 
land of eccleſiaſtical cognifance, and therefore let the order 
for a prohibition be diſcharged. | 


[ 223 


4 


| Whereupon I moved, that this libel was for teaching ſchool 
generally, without ſhewing what ſchool; and court chriſtian 


could not have juriſdiction of writing ſchools, reading ſchools, 


dancing ſchools, &c, 1 


2 


— 


+ Paſch, & Hill. 10 K 11 FV. z. where the chief queſtion was, Whether a 
ſchoolmatter might be proſecuted in the eccleſi ical court tor not bringing his 
12 to church, contrary to the 79:h canon in 1603? And it was the opinion 
of Tre/y C. J. and Poxwel J. and the court, that tug icaoolualter being a layman 
Was not bound by the canons, 

To 
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Cox's CAs zg. To which the lord keeper aſſented, and thereupon granted 
a prohibition as to the teaching of all ſchools, excepting 
grammar ſ{chapls, which he thought to be of eccleſiaſtical 
cogniſance. © 
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Cafe 8. Philips verſus Philips. 


2 Verne HIS was a caſe ſent out of chancery to the juſtices of Q 
zo. ü . 92 RE 
dents | B. for their opinion. William Philips had a wife 


in Chang. 


AG named Elizabeth, and one only daughter named Martha, and 
1 Eq. 


* : being ſeiſed in fee of divers lands in the counties of Flint and 
292. P . . N . . * . . 
2 Free. 11, 12, Denbigh, deviſed his lands to truſtees and their heirs, in truſt, 
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{4 . e Ab. That the profits thereof ſhould be equally divided betwixt his 
bl 455. Fo 1. wife and his daughter, during the life of the wife, and after 
fi ET 5 "11d. her deceaſe, he deviſed the lands to the truftees. and their 


vites lands o heirs to the uſe of his daughter Martba and the heirs of her body 


| truſtecs and 0 g 
. . heirs, _ for ever, with divers remainders over, one of which (as to part of 
. truſt, that tne Ow +. . 
91 profits ſhould be the lands) was to the plaintiff, the now heir at law of the teſtator. 
—_— equally divided | 
& 0h. between his wife and daughter (the heir of the teſtator) during the wife's life, and after her death he 
i'm deviſes the fame to the uſe of his daughter in tail, with remainders over; the daughter dies without 
* ifſue, and intettate, during the mother's life : reſolved by the opinion of all the judges of C, B. 
that the mother and daughter were tenants in common, and that the mother ſhould have a moiety 
. of the profits during her life, and that the other moiety, by the ſtatute of frauds and perzuries, 
. . \ ould go to the executors or adminiſtrators of the daughter, as before that ſtatute it would have 
. been liable to occupancy, and not to the heir of the teſtator, as profits undiſpoſed af and reſulting 
141 to, lym. - | , , | 
«7 LEE 35 ] The teſtator died, after which Martha the danghter died 
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. without iſſue, and inteſtate, in the life of the wife, who took 
4 out adminiſtration to her daughter; and the queſtion was, 
betwixt the plaintiff the teſtator's heir at law, and the defen- 
dant the wife, whether the daughter's moiety of the premiſſes 
| {ould deſcend or reſult to the teſtator's heir at law, or whether 
1.1% tie teſtator's wife ſhould have the whole for her life? 


1 
* 

47 
. 
* . 


And 
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And I argued on behalf of the wife as follows : 


1 will admit that this, being} a deviſe of a truſt, ſhall have 
the ſame (a) operation and conſtruction as if it were of a 
legal eſtate; and that nothing in this caſe can make a queſtion, 
but the words [equally divided] for if they were out, then the 
caſe would be, I deviſe the profits of my lands to my wife and 
daughter during the life of my wite, which would plainly make 
them jointenants, and the wife ſurviving would have the 
whole for her life: ſo that, 


Firſt, it is to be conſidered, whether the words ly 
to be divided] will. in this caſe make a tenancy in common? (1) 


Secondly, admitting they do make a tenancy in common, 


whether there be not a ſubſequent deviſe to the wife for her 
life by implication? the words being, after the deceaſe of my 
wife, I deviſe the lands to my daughter (who was heir at law) 
and the heirs of her body. 


Thirdly, admitting both theſe points to be againſt me, (viz.) 
that it is a tenancy in common, and that the wife has no deviſe 
to her for her life by implication, whether this eſtate does 
not go to the daughter's executors or adminiſtrators, and not 
to the heir at law of the teſtator? in which caſe it will belong 
to the wife, who hath a right to adminiſter to the daughter, 


As to the firſt, I take it, that the words (equally divided, 
or to be divided) will not make a tenancy in common in this 
caſe, | 


{ admit theſe words, in caſe of a deviſe of the 7:heritance, 
or of a leaſe for years, will make a tenancy in common; but 
where the deviſe is for life, (which is our caſe) the law is 
otherwiſe, | 


In caſe of a deviſe of an inheritance, where lands are given 
to two and their heirs equally, the reaſon why it is a tenancy 
in common is, for that it appears to be the intent of the teſta. 
tor, that each of the deviſees heirs ſhould have an equal ſhare 
in the inheritance ; which could not be, if they (the anceſtors) 
were jointenants ; for then, if one were to die, the heir of him 
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(a) Vide poſt. 
109. Watts 
verſus Ball. 
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(1) Vide the caſe of Fiſber v. Nigg, Ante, p. 14. and the authorities there 
9 mentioned. 1 55 a 
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ELD 


(4) Ante, 21. 
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Salk. 227, 392. 
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dying firft ſhould have nothing, and the ſurvivor would be in- 
titled to the whole eſtate, as from the donor. 


But in caſe of a deviſe to two for their lives equally, it can 
be of no advantage to the deviſces to have it conſtrued a te- 
nancy in common; for if one dies, ſuppoſing it to be a tenancy 
in common, the eſtate, as to a moiety, determines, and the 
remainder-man or reverſioner ſhall enter; wherefore it can- 
not be any loſs to the deviſees to conſtrue it a jointenaney, 
and to carry ſuch moiety to the ſurvivor of them. This, I 
ſay, is no prejudice to the Feviſee that dies firſt; and agreea- 
ble hereto was the (a) opinion of the lord C. J. Popham, which 
I do not remember to have ſeen impeached in any book: and 
it is exactly our caſe, as co this point; for there can be no dif- 
ference betwixt a deviſe to two for their lives, and a deviſe to 
two for the life of one of them, in regard that though in the 
laſt caſe there is not an equal advantage of ſurvivorſhip, yet 
according to 1 14ſt. 181. b. it is a good jointenancy. 


And this opinion of C. J. Popham, holding that the words, 
[equally divided, ] do not make a tenancy in common, in caſe 
of a deviſe for /;ſe, as they will where the deviſe is of an inheri- 
zance, ſeems to have the more reaſonable foundation, for that 
the words {equally divided] according to 2 Roll. Abr. 90. 
( Furſe verſus Nees) make a tenancy in common by (a) con- 
ſtruction only, and collection oi the intent of the teſtator. 


2 0 


That caſe was, a man ſeiſed in fee had two daughters and a 
ſon, and deviſed his land to his two daughters, equally to be 


divided between them, and the ſurvivor of them, and the 


heirs of the body of the ſurvivor, upon which deviſe the two 
daughters were adjudged to be jointenants, and not tenants in 
common, notwithſtanding the words [equally to be divided} 
for, ſays the book, in a deed or grant, the words, equally to be 
divided, will not make a tenancy in common; and in a will they 
only make a tenancy in common by conſtruction ; for if other 
words in the will ſhew it to have been the intent of the 


teſtator, that it ſhould rather be a jointenancy, than a tenancy 


in common, it ſhall be ſo: and in this caſe the habendum 
being to the ſurvivor of them, and the heirs of her body, was 
a ſtrong evidence that the teſtator intended a Jointenancy, 
without which the ſurvivor could not take it; ſo that hefe it 

= Was 
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was adjudged a jointenancy, and not a tenaney in common, PaiL1ys v. 


notwithſtanding the words, equally to be divided, 


Now the intent in the principal caſe ſeems to have been 
chiefly to provide for the wife: It is the wife's life only that 
the will expreſly mentions, | 8 | 


I admit, by the will the profits are to be divided, during 
the mother's life, between the mother and daughter; but 
when the daughter is dead, (ſo that there can be no longer a 
diviſion of the profits between them) then the mother (the 
teſtator's wife) ſhall have the whole; but if the intent be not 
ſo plainly expreſſed, as I contend it is, yet it being a deviſe 
of the premiſſes for lie only, I adhere to the lord Popham's 
opinion, that the words [equally to be divided] will not, in 
ſuch caſe, make a tenancy in common. 

As to the ſecond point, that ſeems very plain for me. 


The deviſe is of the profits to the teſtator's wife and daugh- 
ter during the life of the wife, and after the deceaſe of the wife, 
then to the uſe of the daughter and the heirs of her body, with 
remainder over. | 


Now by virtue of theſe words, I deviſe, after the deceaſe 
of my wife, to my daughter and the heirs of her body, the 
daughter being heir at law, this is a deviſe by implication to 
my wife for her life. 5 


I agree, a deviſe to one who is nt my heir at law, after the 
death of my wife, is no deviſe by implication to my wife; for 
in that caſe it ſhall deſcend to the heir at law in the mean time; 
but where the deviſe is to the heir at law, after the death of 
the wife, this is a plain and neceſſary implication, that the wife 
ſhall have it for her life; for no other perſon can take it, the 
heir being expreſly excluded until the death of the wife; this 
is the (a) known caſe of 13 H. 7. 13. Bro. Deviſe 52, Cro. 
fac. 75. Horten verſus Horton. Vaug hb. 263. Gardiner verſus 
Sheldon. | 


| 1% 
In Cre. Eliz. 15. Higham verſus Baker, there is a much 


ſtronger caſe adjudged : and that was, one ſeiſed in fee of a 


— 


n 


PhiLiPs. 
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(4) Poſt. 473. 
Willis verſus 


Lucas. (1) 


name of Hmꝑſen v. Hornſby, A deviſe 


_— ** 


(1) So in Hutton v. Simpſon, 2 Fern. to A. after the death of B. although 
A. be but one of two co-heirs, will give 
B. an eſtate for life by implication. 


meſluage 
OY 


723. and S8. C. Pre. Cha, 439, by the 


— —— 


PRILIPS v, 
PRIIrrSs. 
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(a) 29 Cars 
2. cap. Jo ſect. 
12. 


e, 12, feratri 


. It I deviſe lands to A. for the life of B. on A.'s death, they 
* muſt go to A. 's executors during the life of B. So if I deviſe 


WY zes. 
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meſſuage and lands thereto belonging, called Maſſal deviſed 
this meſſuage, &c. to his wife Alice, and his younger yt Robert, 
for payment of debts and legacies, and after the death of the 
wife, the remainder to Robert in fee; the debts and legacies 
were paid : and upon this it was refolved, the wife ſhould have 


an eſtate for life by implication; which differs from our caſe 
only in being ſtronger ; for there the deviſe after the death of 


the wife was not to the Heir, but to a younger ſon, and yet it 


was adjudged to operate as a deviſe to the wife for her life; ſo 


that it ſeems to be pretty clear, in the principal caſe, that the 
wife has an eſtate for life by implication. But, 


Thirdly, admitting it to be a tenancy in common; admitting 
it likewiſe to be no deviſe by implication to the wife, yet the 
executors or adminiſtrators of the daughter, and not the heir 
at law of the teſtator, will have title, 


For then, ſuppoſing it to be a tenancy in common, the 
caſe would be but thus: J deviſe my lands to my wife and my 
daughter for the lite of my wife, to hold by moieties, and the 
daughter dies during the life of the wife, Q, what ſhall become 
of her moiety? 


If this were all the caſe, ſuch moiety muſt go to the daugh- 
ter's executors or adminiſtrators during the life of the wife; 
for the daughter is plainly tenant pur auter vie, as to het 
moiety, and as the remainder-man or reverſioner can claim 
nothing till. after the death of the wife, then this eſtate pur 
auter vie in the daughter's moiety muſt go to the occupant, 


which the (4) ſtatute of frauds appoints to be the executor of 
adminiftrator; and in the preſent caſe the : mother is admini- 


23 


lands to A. and B. for the life of B. to hold by moieties, if 
A. dies, his moiety ſhall go to his executors or adminiſtrators 
during the life of B. and the mother in this cafe is the admi- 


niſtratrix or occupant, and confequently it belongs to her. 


Wherefore upon the whole, guacungue via data. 


If the mother and daughter are jointenants, the mother, as 
ſurvivor, has the whole; ſo likewiſe if there be a deviſe to her 
by 
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by implication; and if both theſe be againſt us, then the mo- 
ther as occupant, or by the ſtatute of frauds as adminiſtratrix 
to her daughter, will be intitled to her moiety. 


Note the variety of opinions in this caſe ; for Elizabeth Phi- 
lis the mother bringing a bill for an account of the profits of 
her daughter's moiety ſince her death, and the cauſe being 


heard before the maſter of the rolls, he held that Elizabeth and 


Martha were jointenants, and that all ſurvived to Elizabeth. 


Upon an appeal to lord Somers, then lord chancellor, his 


lordſhip held, that Elizabeth and Martha were tenants in com- 
mon, and that Afartha's eſtate determining by her death, the 
remainder- man or reverſioner had a right to that moiety. 


Afterwards lord keeper Il right upon a rehearing, was of 
opinion, that an eftate by implication did arife to Elizabeth in 
Martha's moiety, after the death of Martha. But, | 


Upon his referring it to the court of C. B. for their opinion, 
they conceived, that Elizabeth and Martha were tenants in 
common, and that Martha had an eſtate par auter vie, which 
upon the ſtatute of frauds (that takes away occupancy) ought 
to go to Martha's adminiſtratrix (i.) Elizabeth the mother, 
and that Martha had not an eftate-tail in the truſt, for that 
mergers are odious an equity, and never allowed, unleſs for 
ſpecial reaſons. | | 


Blackborough verſus. Davis. 


2 Bentney, being poſſeſſed of a conſiderablę perſonal 
eſtate, died inteſtate, leaving a grandmother and an 
aunt his next of kin; the ſpiritual court granted adminiſtra- 
tion to the grandmother; upon which motion was made to the 
court of King's Bench for a mandamus to the ſpiritual court, 
commanding them to grant adminiſtration to the aunt, as 
more near of kin than the grandmother. Brederich and ſer- 
jeant Darnell were for the mandamus, and Sir Barthol:mew 


_ Shower and Cheſhire cont.” 


to adminiftration in preference to her; neither is the latter to come 
See the ſame point determined in the caſe 
of this reſolution. Pregedents in Chanc. 527. 


Pauiltes . 
PalLIPs. 
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Caſe 9. 


Salk. 38, 21. 
Lord Ray. 684. 
Com. Rep. 96. 
2 Eq. Ca. Ab. 
242. pl. 7. 


One dies inteſt- 
ate, leaving an 
aunt and a 
grandmother his 
next of kin, the 
grandmother 

is nearer of kin 
than the aunt, 
and is intitled 


in for a diſtributory ſhare. 
ef Woodroff verſus Wickworth, upon the lrength 


And 


BLackzo- And for the mandamus it was urged, that the aunt was 
B = nearer of blood than the grandmother, and as ſuch intitled to 
the preference, by virtue of the ſtatute of 21 H. 8. cap. 5. 

D 42 ] That the ordinary had no authority to grant adminiſtration 


contrary to the ſtatute; and that having granted it tortioufly, 
he ought to reCtify it. 


They admitted, that before the ſtatute of Edw. 3. the or- 
dinary was not compellable to grant adminiſtration to the 
next of kin, and that the adminiſtrator was at that time only 
6) Ante as a (a) ſervant to the ordinary; but by the 31 Edw. 3. cap. 11. 
cn ogy the ordinary was obliged to commit adminiſtration to the 
neareſt and moſt loyal friends of the inteſtate ; yet the 21 H. $. 

cap. 5. gave the ordinary an election to grant adminiſtration 

to the next of kin, or any in equal degree; but it was faid, if 

the next of kin, at the time of the death of the inteſtate, 

were Ciſabled by attainder, &c. and afterwards the diſability 

ſhould be removed, the ordinary ought to grant adminiſtration 

to him; but in caſe adminiſtration had been before granted, 
and pending the diſability, it was made a queſtion in 1 Sid: 

371. (Offley verſus Bet) whether ſuch grant of adminiſtration 

ought not to be repealed; before the next of kin ſhould obtain 

a grant of it? in regard the intereſt was veſted ; (1) but that 

the difference was, where the adminiſtration was granted to 

the next of blood, and where to a ſtranger: In the laſt caſe, 
the new adminiſtration ought to be granted without any for- f 
mal repealing of the. firſt, the very act of granting the new 66 
adminiſtration amounting to a repeal. 1 And. 303. Ow. 50. hal 
| Cro. Eliz. 460. For that the ordinary had never in this caſe poli 
Wn exccuted his authority. And therefore, though in Packman's 4 
3 caſe 6 Co. 18. b. it was done upon a citation, yet it did not 
follow that it could not have been done without it ; of which 
opinion was Popham, in Cre. Eliz. 460. And if the ordinary 
might do it without a citation, the court of King's Bench would . 
oblige him, and the rather, after he had (as in the principal 4 
[ 43 ] caſe) granted it contrary to the ſtatute ; but probably the 
mandamus would not confine him to any particular manner of 


— 


(i) Vide the ſeveral ciſes upon this be repealed, although not arbitrarily, 
ſubject collected in 1 Cem. Dig. Tit. yet where there ſhall be juſt cauſe for rants 
Adminiftrator (B. 8.) the reſult of fo doing, of which the temporal courts 
which (as given in 4 Burn. Ecc. Law, are to judge, FE 
.236,) is, that an adminiſtration may 
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doing it; for which reaſon it might be done by citation, if BTA x Bo- 


that were more proper: beſides, the adminiſtration might have ROUGH wy 


Davis. 
deen granted in time of vacation before application could be 
made for a mandamus. 
But afterwards, on great conſideration, a mandamus was C 


cenied by all the court. And, 
Per Holt C. J. In the vacation time one may reſort to the 


| chancery, and upon a ſuggeſtion that the ſpiritual court has 


proceeded to grant adminiſtration to a wrong perſon, may 
have a prohibition out of that court returnable into B. R. 


| or C. B. 


The authorities that have been cited, are prone upon a 
reaſon that is not law; for the adminiſtrator, at this time, is 
not a ſervant to the ordinary, but has as fixed an intereſt as an 
executor, who is appointed by the party himſelf; and though 
the ordinary be by the ſtatute of 21 H. 8. cap. 5. reſtrained to 
grant adminiſtration to the next of blood, yet he is not ſo re- 
ſtrained, as to make an adminiſtration granted by him, though 
contrary to the ſtatute, a meer nullity ; for if ſuch admini- Adminiftratiog 
ſtration were void, then all diſpoſitions of the goods of the in- e 
teſtate, pending the ſaid adminiſtration, and before the repeal erke ar, ide 
of it, would be void alſv; and after it was repealed, trover able. | 


would lie for theſe goods, which cannot be. 


Thus if an adminiſtration committed to a. creditor, be af- 
terwards repealed at the ſuit of the next of kin, the creditor 
ſhall (2) retain againſt the rightful acminiſtrator ; and all diſ- (, 6 co. 18. 
politions of goods made by him pending the citation ſhall ſtand; 
or this is not like the caſe of an adminiftration granted by a 
ſhop of an inferior dioceſe, where the inteſtate had bona nota- L 44 1 
lla in divers dioceſes, becauſe there ſuch adminiftration is 
dlolutely void. (1) It ſhall be a good return to the mandamus, 
at adminiſtration is already committed, and that there is ng 
n pendens, Not that I would be underſtood to intimate 
Iereby, that in caſe there had been a citation pending, I ſhould 
ave been for granting a mandamus ; but without queſtion, 
ore this the motion is made too ſoon. 


In the caſe of (a) Sir George Sands, the adminiſtration was (=) 1 Sid. 1796 
anted to the brother, who continued to i ſome time, 


— — 1 
(1) Ravenicroft v. Ravenscroft, 1 Lev. 395. 4 
Vor. I. . and 


Brackno- 
ROUGH v. 
Davis. 
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(4) 1 Vent. 
413 


I Salk. 251. 


for a prohibition, becauſe the ordinary had a power to grant 


covert died inteſtate, having debts due to her, (which the law 
does not give to the huſband;) and adminiſtration being 


court to repeal this adminiſtration, and after prohibition and 


ſhould repeal this adminiſtration ? 


ow 1 
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ind afterwards, one pretending to be the wife of the inteſtate, 
commenced a ſuit in the ſpiritual court to repeal the admi- 
niſtration committed to the brother, inſiſting, that it ought 
to be committed to the wife; and the brother applied here 


it either to the wife, or next of kin; and it was held, that 
the ordinary could not repeal the adminiſtration granted to 
the brother, for that he had executed his authority. 


There was the caſe of Duncomb verſus Maſon, where a feme 


granted to the next of blood, the baron ſued in the ſpiritual 


declaration thereupon, the queſtion was, whether the huſband 


And refolved he ſhould: on the other fide the caſe of Sir 
George Sands was objected, but the court were of opinion, 
this caſe was not at all affected by that of Sir George Sands, for 
that the huſband had an original right by the 31 £dw. 3. ca. 
II. as the mo/? loyal friend of the wife, and was not within the 
21 H. 8. cap. 5. fo that the PROY had not an election in 
caſe of the huſband, 


It was alſo held, that the grandmother was, at leaſt, as 
near of kin as the aunt; for in the caſe of a deſcent of lands, 
it would be a mediate deſcent, and the medium to both was 
the father; and it was enough to ſay brother and heir, or 
ſiſter and heir, which was the great reaſon in the caſe of ( 
Collingwood and Pace; and the grandmother ſeemed to have 
the advantage, ſhe being of the right line, and the aunt cf 
the collateral ; wherefore for theſe reaſons a mandamus was 
denied, 


Note; Sir Barth. Shower cited the caſe of Burton verſus 
Sharp laſt Trinity term, where adminiſtration was ſued to be 
granted to the great grandmother, upon which the aunt 
moved for a prohibition in C. B. to ow + the ſuit in the ſpit- 
tual court, but a prohibition was denied. 


The court having thus refuſed a 8 for the repealing 
this adminiftration, and for the granting a new one to tit 
aunt, a motion was afterwards mage by ſerjeant Darnel al 

= Brederiih 
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Rate, . 2+:derich, for a mandamus to be directed to the judge of the 


BLaGyBae 
dmi= prerogative court, commanding him to direct diſtribution of 40d v. 
Dught the inteſtate's perſonal eſtate to the aunt as well as the grand- Davies 
here WE mother. | | 8 
Sn It was inſiſted, that this method was proper, the aunt be- 
„ that ing intitled to diſtribution by the 22 & 23 Car. 2. equally 
ted to with the grandmother; that the diſtance of degrees was to be 
computed from the inteſtate, and not between themſelves; 
feme that by the canon law the aunt was as near in degree as the 
ae law | grandmother ;* and tho? the civil law (a) differed from the ca- _ is 
being non, yet that could not bind us here; that the defign of the 22 
iritual & 23 Car. 2. was to fix a rule in diſtributions, and not to leave L 46 J 
on and it to the diſcretion of the judge; that every perſon intitled | 
uſband to his diſtributory ſhare had an intereſt (5) veſted in him be- (8) 3 Med. 38. 
fore diſtribution actually made (t); that the degree of rela- 22 
GEN tion between the aunt and the nephew was only mediante patre; 
pinion, and ina writ of formedon, the plaintiff, in making out his 
nds, for title, might, without mentioning any other, derive it imme- 
3. cap. diately from the father: that it was true, by the civil law, 
hin the the grandmother, (or indeed any anceſtor iramediately lineal 
tion in to the inteſtate, tho* never ſo remote,) ſhould be preferred, 
Jas being in the lineal aſcending line, and in loco parentis, be- 
% fore the brother and ſiſter or any other in the collateral line; 
| lands but that ſeemed againſt all reaſon; that in the caſe of Carter 
Rs” verſus Crawley, Raym. 494. no notice was taken of the grand- 
heir, ot RL. : ; | 
ſe of («) Sir Barth. Shower conte the 22 & 23 Car. 2. does not 
to have WIG varrant this mandamus; for it does not oblige or enable the 
aunt of ordinary to do any thing which was not the courſe of their 
mus was a <ourts before; it may, poſſibly, be a good cauſe of appeal, 
| but can be no ground for a mandamus, being a matter of ec- 
— Cleftaſtical juriſdiction; by the civil law, the grandmother is 
pw | nearer of kin than the aunt, I admit àa nandamus may be 
has Wit granted to make diſtribution generally among the next of kin, 
the ſpit- (t) Carthew 51, So that tho' a perſan intitled to diſtribution dies before diſ- 


tri 


D 2 


outzon made, yet it ſhall veſt in him, the clauſe directing that diſtribution 
_ ſtall not be made until a year after the death of the inteſtate, being merely for 
> repeal”, the benefit of creditors. But it is to be obſerved, that tho? each diſtributory 
one to tr Hare veſts on the inteſtate's death, yet the ſame doth not ſo veſt as to exclude a 
Harne! u thumous child. Vide poſt. Edwards & al verſus Freeman & ab. 
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4) 2 Fern. 710. 
ad det. Trevor 
Ve 1 revor, 628, 


Mandamus lies 
£5 the ſpiritual! 
court to direct 
thera to do 
right, as 2 pro- 
hibition lies to 
ſtop them from 
doing wrong, 


(b) Salk. 547. 
Cacth. 142, 


(e) Vide Salk, 
403. 
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but not to command the ordinary to grant diſtribution to 4, 


and B. as next of kin in particular; for that would be to take 
from the ſpiritual courts the power they have of judging which 
degree of relation is next of kin, when the ſubject matter does 
not belong to the temporal courts (1); as it may, when he 
diſpute is betwixt the adminiſtrator and a creditor. 


No mandamus will lie to give a ſpecifick legacy or ſum of 
money to a particular legatee; and thoſe who are intitled to 
a diſtribution, as next of kin, are (a) legatees in law, no 
others being appointed by any will, 


Halt C. J. If the eccleſiaſtical judge act contrary to law, 
may not this court oblige him to purſue the law? Is there any 
difference betwixt granting a prohibition to ſtop them from 
going wrong, and a nandamus to guide them right? 


A prohibition was granted upon this ſtatute inter Smith and 
Tracy, 1 Vent. 30), 316, 323, and the conſultation award- 
ed afterwards, was not becauſe the prohibition did not regu- 
larly lic, but for that the eccleſiaſtical court proceeded and 
determined right; and as to appealing, if the conſtant opi- 
nion of the civilians be againſt the rule of law, it is then in 
vain to put the party to his appeal; as was reſolved in the 
caſe of () Shotter verſus Friend, where they would not admit 
of proof of payment of a legacy by one witneſs. 


Shower : The ſuperior court never ſends a mandamus to an 
inferior court to act contrary to their rules and opinions; 2 
on a reverſal of a judgment, it is the ſuperior court that gives 
the (c) new judgment; the ſuperior court often ſends prohi- 
bitions to inferior courts, but how can this or any other 
court command a judicial officer to act againſt his opinion! 


Afterwards Dr. Lane argued againſt the mandamus, that the 
grandmother ſtood in the place of the father and mother, who, 
by the civil law, had the right of ſucceſſion, excluſively df 
the brothers and ſiſters; that the grandmother, by the civil 
law, ſtood in the ſecond degree to the inteſtate, and the aunt 
in the third. It was true, the canon law differed in placin} 
the aunt in the ſecond degree, the reaſon of which was, cn 


| the account of marriages, for in that particular, they wer 


— 
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(1) Anon. 1 Stra. 55 2. Bouchier Ve Taylor, 7 Bro. Parl. Ca. 414. 
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apt to confound the degrees of nature; that the aunt in this 


caſe was the daughter of the grandmother, and could not be 
in equal degree with her mother; ſo neither could ſhe be in- 


titled by the ſtatute of diſtributions, nor conſequently to a 


mandamus; that the children of uncles had no right to di- 
ſtribution by repreſentation, in concurrence with the uncles, 
as had been adjudged and confirmed by conſtant practice; 
that if mother's children before the ſtatute of 1 Fac. 2. cap. 17. 
had no right to diſtribution, then ſurely the grandmother's 
children could have no right, till it was given them by ſome 
law. —— DS, 

Holt C. J. If a child had died inteſtate without wife, child, 
or father, living only the mother, the mother had the whole 
till I Fac. 2. excluſive of the brothers and ſiſters; and there 
muſt be the fame law now, as to the grandmother with rela- 
tion to the aunts ; the father lurviving has the child's „hole 
eſtate at this day. | 


Cheſhire : No mandamus ought to go, at leaſt till the court 


BLACK BO- 
ROUGH Vs 
Davis. 


have erred, for this court will not anticipate the judgment of 


the ſpiritual court, 


Holt C. J. Before the ſtatute of Ed. 3. the . 
ing the power of diſtribution, uſed to diſpoſe of part among 
the relations, and the other part to avg ; but that ſtatute 
took away ſuch right from the ordinary, and (a) fixed the title 
to the perſonal eſtate in the adminiſtrator. And before the 


22 & 23 Car. 2. the ordinary could not (4) compel the ad- 


miniſtrator to make diſtribution, but was from time to time 


prohibited. I would fain know how it comes to paſs, that 
the ſpiritual court have not purſued the ancient civil law, but 
have varied that by the novels ? 


Dr. Lane: Before the novels were introduced, the courts 
proceeded by the rules of the cuſtomary law, and afterwards 
were never intirely directed by the novels, which were not 
introduced till the thirteenth century: and as to the canons, 
there are ſome of them which expreſly give the preference to 
the grandmother before the brothers and fiſters of the in- 
teſtate; and it was the mercy of the civil law, to let in | the 
brothers and ſiſters. 


Chief Zuftice : the ſtatute of 1 Fac. 2. allowed the proceed- 
ings of the ſpiritual court to be right, as the law then ſtood, 


D 3 : but 
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(a) Ante 43. 
Black borough 
verſus Davis. 


(b) I Lev. 233. 
and poſt. Ed- 
wards verſus 

Freeman. vol. 


II. 441. 


Br Acx N- 
RO PGR. 
Davis. 


tot' cur', that a mandamus ſhould not be nated, and Holt C. 


How the law 
itood formerly 
with regard to 
diftribution and 
inheritance, 


(a) See Hale's 
hiſtory of tbe 


common law 


p-· 220. and poſt, 


Clements verſus 
Scudamore,. 64, 


1 *30 ] 


but thought it unreaſonable that the mother, (who might marry 
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again) ſhould carry away all; and therefore the parliament let 
in the inteſtate's brothers and ſiſters equally with the mother; 
but ſtill the father has all. If the ſpiritual court, ſince the 
ſtatute of Car. 2. ſhall attempt a diftribution, contrary to the 
rules of ti common law, we will prohibit them; for by that 
ſtatute, they are reſtrained to the rules allowed among us. 


Afterwards, in Hill. term following, it was reſolved per 


J. delivered the reaſons : 


*The laws of England, and not any foreign laws, ought to 
govern this caſe. It muſt be obſerved, that by the ancient 
laws here, both before and at the conqueſt, all the deſcend- 
ants, ſons and daughters in general, did inherit as well the 
real as perſonal eſtate of the anceſtor (a) equally, and in a 
like proportion; and ſo it appears in Selden's Eadmerut 184. 
Lambard's Saxon Laws 36. fo. 167. Si quis inte/latus abierit 
liberi ejus hereditatem equaliter dividant, Sc. But in proceſs of 
time new laws were introduced ; and the change ſeems to 
have begun tempore Henrici primi, when the females, in caſe 
there were males, were excluded from the inheritance of the 
real eſtate; but the males inherited equally all the ſocage 
lands. Glanvile, lib. 7. cap. 3. But at that time, if a child 
died without iſſue, the land went to the father or mother, in 
preference to any of the collateral line; as you may ſee in 
Lambard 202, 203. inter leges Henrici primi, cap. 70. & 
guis fine liberis deceſſerit, pater, aut mater ejus in hereditatem 
fuccedat, vel frater & foror, fi pater & mater defint ; fi nec hos 
habeat, ſoror patris vel matris, & deinceps qui propinquiores in 
parentelg ſuerint, & dum virilis ſexus extiterit, & hereditas abindt 
fit, femina non hæreditet. And this law is cited by lord Cale 
in his comment on Littleton, fo. 11. where he ſays, he never 
read an opinion in any book old or new, (Lambard was not 
then publiſhed) againſt the maxim, that inheritances cannot 
lineally aſcend; but only in libro Rub', cap. 70. which record 

In the exchequer is notwithſtanding of great authority even 
at this day. But this law of ſucceſſion did not continue long, 
being altered betwixt the times of H. 1. and H. 2. when the 
father and mother were excluded, and the inheritance car- 


ried over to the collateral line, as appears by Glanu. lib. 7 * 
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However, this alteration of the deſcent was made only as to 
the real eſtate, and did not extend to the perſonal eſtate; for 
as to that, the father and mother had always the preference 
before the brothers and ſiſters, which is a plain demonſtra- 
tion that they were eſteemed nearer of kin. Vide 1 Vent. 414. 
And then, by the like reaſon, the grandmother muſt be pre- 


ferred before the aunt. 


Jadmit, that new laws were introduced in the latter end of 
TJuſtinian's reign, but they were ſuch as had been in ancient 
practice in the Prætorian court, (viz.) the (a) brothers and 
ſiſters were let in to ſhare with the father and mother; but 
all other collaterals more remote were excluded; and the 
erandfather and grandmother were preferred before the uncles 
It appears from Ridley's view of the civil law, 
(cage 63.) that the grandmother, &c, of the aſcending line, 
to the utmoſt degree, was anciently preferred before the neareſt 
collaterals z but that may now be altered by the ſtatute of Car. 
2. which prefers the next of kin, tho? collateral, before one 


and aunts, 


tho' lineal that is more remote. 


But in our caſe, the grandmother 1s nearer of kin to the 
inteſtate than the aunt; for the aunt is not of kin to the in- 
teſtate, but as ſhe derives her kindred from the grandmother 
her mother, and therefore not in equal degree; beſides, where 
one is lineal and the cauſe of the kin, and the other collateral, 
the perſon who is lineal ſhall. be preferred; here the grand- 


mother is the root of the kindred, and ſo muſt be nearer than 


they that derive their relation from her. 


This rule of ſucceſſion in the aſcending line is agreeable to 
the laws of other nations; for by the eonſtant practice of the 
Jewiſh (a) nation, for want of iſſue of the ſon, the father ſuc= 


ceeded to the purchaſe of the ſon, excluding the brother, ac- 


cording to the conſtruction of the Jewiſh doctors upon the 
xxvii chapter of Numbers. As you find it in Selden, De Suc- 
ceſſonibus apud Hebraos, cap. 12. And indeed by all laws, 
(excepting that of Fuſtinian,) the father was preferred to the 
brother; but our caſe falls not within the reaſon of Juſtinian 8 
law; tho' if it did, the civil law obliges us here, only as it 
has been N received, and it could not have been re- 


"OF. | L 


ceived 


Bractioo- 
ROUGH UV. 
Davis, 


1 


(a) But ſuch 
brothers and 
ſiſters muſt bave 
been of the 
whole blood, or 
ex utriſque pa- 
rentibus con- 
juncti. Hales 
hiſtory of the 
common law 
213. 
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tory of the coin 
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rei. ceived tempore Henrici primi, who lived about the year df our 
54 Va Lord 1100. for that the works of Juſtinian were firſt + pub. 
*  - liſhed about anne Dom” 560. and were practiſed about forty 
years; after which they were totally neglected in the empire 
for 500 years, and new laws were ſet up by the emperor 
Baſilins, which were followed till the taking of Conftantinople, 
anno 1453. and till the year 1125. (which was the 25 H. 1.) 
the laws of Juſlinian were not again heard of: but about that 
time were found by Lothar at the taking of Amalfi, and were 
[ 53] publiſhed at the univerſity of Bologna; as appears by Mr, 
Sellen's notes on Forteſcue, cap. 18, 19. Selden of. tithes 490. 
() Lib. 1. and alſo in a (a) treatiſe de % & authoritate juris civilis Ro. 

cap. 8. | i 
manorum, by Dr. Duck, who was reputed to be an eminent 

and learned civilian, 


So per tot” cur? a mandamus was denied. 


See the caſe of Moor and Barham, 13 May 1723. at the 
Grandfather on 3 , | 
the father's fide, rolls: one died inteſtate, leaving a grandfather by the father's 


OR o. fide, and a grandmother by the mother's fide, his next of kin; 
ther's five theſe (grandfather and grandmother) ſhall take in equal moie- 


equally intitled . eek , , : 
bs the ſtature of ties by the ſtatute of diliribution, as being in equal degree; 


dückributlons. for tho' the grandfather by the father's ſide, may, in ſome 
reſpects, be more worthy of blood, yet here dignity of blood 
moe in is not material; in regard the brother of the (5) half blood 
Lerch. 51. ſhall take equally with the brother of the whole blood; and 
the maſter of the rolls (Sir Foſeph Jetyll) was ſo clear as to 


this point, that he would not ſuffer it to be debated. 


1 


3 


+ The works of Jainian were publiſhed in the following manner, iz. The 
code was the firſt book which the emperor Juſtinian ordered to be collected (for 
the moſt part) out of the conftitutions of the former emperors diſperſed in the 
Gregorian, Hermogenian, and Theodofran codes. There are only ſome fragments 
left of the two firit, but the Theedefran is intire: This work, tho? firſt ſet about, 
did not come out till the year 534. 2. The digeſt or pandects came forth in the 
year 533- and is divided into fifty books; it is collected from the commentaries 
of the ancient lawyers, their re/pox/es, and other writings. 3. The [nflitute 
came out alſo in the year 533. and are divided into four books ; they are a ſyſtem 
of the whole body of the law, but not ſo diſtint and comprehenſive as it might 
be, neither fo uſeful at this day as at firit ; the inſtitutes ſometimes correct, or ar 
contrary to the digeſt. But the ſecond publication of the code came out after 
them, in which ſome things are omitted which the inſtitutes refer to from the firi 
publication. Lalit of all the novels or aut-enticks were publiſhed at ſeveral times 
without any method ; they are called novels becauſe they are new laws; and 
authentic ts, becauſe they are tranſlated exactly and authentically from the Greek 
tongue, Vide M cod's inſtitute of the civil law, in the introduction, p. 5 & DI 


— 


yo rw wa A 


\. 


f our 


pub- = DE ( 54 ] 
forty f | | 
gy Term. S. Hillarn, 1702. 
peror A | 
inople, | | 
1 8 e 
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| were Bamfield ver/us Popham. Caſe 10. 
| Mr, | 
f HE caſe in effect was: A. ſeiſed in fee of the lands in 
5 490. . ; k : Salk. 236. 
Ie queſtion, deviſes them to truſtees and their heirs, to 2 Vern. 427, 
8 the uſe of them and their heirs, in truſt for the defendant Pop- 2 cu. Ms 
ham for life, with remainder to his firſt, &c. ſon ſucceſſively 303. — _ 
in tail male, and for want of iſſue male of Popham, remainder by kn. 
„ 5 | in a will can des. 
. ſtroy an ex 
at the eſtate; as where a deviſe was to A. for life, remainder to his firſt ſon, and fo to other: ſon in 
5 tail male; and for want of iſſue male of A, remainder over: This was no eftate-tail in A. by im- 
father's plication. (1) Q, Whethet this caſe be not wrong reported by Salkeld, (2) & vide poſt, Attorney 
of kin; General verſus Sutton and Payman, 754. ICE 
i moie- Afterwards, the teſtator by a codicil, reciting that he had by 
degree; his will given the premiſſes to Popham, and the heirs male of 
in ſome bis body, now he wills, that if that eſtate ſhould determine, 
if blood and Popham ſhould die without iſſue male, then his eſtate ſhall 
f blood be diſpoſed of in ſuch manner, c. ; 
od; and Popham had no iſſue male, and on the remainder-man's 
2Ar as to bringing a bill to ſtay waſte, the queſtions were, 1½, whether 
| the words of the will, ({cil.) for want of iſſue male of Popham, 
did not by implication give an eſtate- tail to Popham, and con- [ | J 
"Bed (ht equently render him diſpuniſhable for waſte? or, 
fed in the Secondly, whether (admitting the words in the will did not 
me give an eſtate-tail) the codicil, reciting that the teſtator had 
xrth in the by his will deviſed the premiſſes to Popham and the heirs male 
amentaries | Ep | | 1 | 
> Inflitutes — „ 
re a ſyſtem "3 | 
is it might (1) The caſes upon this ſubje& are courts both of law and equity conſider 
ect, or are collected in Robinſon v. Robin/on. 1 Burr. the raiſing eſtates by implication as de- 
e out 44. Vide alſo Allanſon v. Clitherow. 1. pending upon ſuch implication being 
om the firt Vez. 24. Lethieullier v. Tracy. 3. Ati. neceſſary to effetuate the general mani. 
veral times 784. Evans v. Aſtley. 3. Burr. 1570. feſt intention of the reſtator. | 
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from all which caſes it ſeems that no 
general rule is laid down in the con- 


frudtion of words of this kind, but that 


(2) So ſaid in Alanuſon v. Clitherow, 
* 2 . 26. ; 
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(a) Ante 21. 
Wigs. 
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reren. do make it an eſtate- tail, though it were not ſo before? 


And this having been argued already in chancery, came 


now to receive a ſolemn determination before lord keeper 


Wright, C. J. Hol, C. J. Trevor, Sir John Trevor, maſter of 


the rolls, and Powell J. who all gave their opinions ſeriatim, 


that Popham had only an eſtate for /ife by the will, and that the 


ſame was not enlarged or altered by the codicil. 


Firſt, they all refolved, that here being an exprefs eſtate 
given to Popham for life, with remainder to his firſt and every 
other ſon, &c. the words [if Popham ſhould die without iflue 
male] ſhould not enlarge this eſtate to an eſtate-tail; in re- 
gard theſe amounted only to make an eftate-tail by implica- 
tion; and words of implication would never deſtroy what was 

before expreſſed (a); fo that the words [if he ſhould die with- 
out iſſue male] could mean no more, than if he ſhould die 
without ſons. | 
And though it might be objected, that unleſs theſe words 
were*conftrued to create an eftate-tail in Popham, then a poft- 
$umous fon would not take, which would *. contrary tothe 
intention of the teſtator : 


Fiſher verſus 


; The anſwer was, that notwithſtanding it might have been 
intended that ſuch poſthumous ſon ſhould take, yet the teſta- 
tor was herein miſtaken as to the law, or might not conſider 

a ] 0 it; and this was but a remote miſchief or contingency; 
whereas it was very obvious, that the teftator intended it 
ſhould not be in the power of Pepham to bar the remainders, 
which it was plain he could do, if he had an eſtate-tail; ſo that 
this being a miſchief near and eaſy to be foreſeen, it was cer- 
tainly in the intent of the teſtator to obviate and prevent the 
ſame; and it was a maxim in law equally certain, that where 

(eh Peg Late there is an expreſs eſtate limited, no implication (a) ought to 
verſus Cook,73, be admitted to control it; expreſſum facit ceſſare tacitum. 


umber- 
_— Et per Trevor C. J. In the caſe of (b) Penhay verſus Hur- 


ſtone verſus 
- +357; pul 


rel it. was held, that if there be coy que truſt for life, remain. 
(6) Ven. 37% ger to his firſt, &c. ſon in contingency, the cgſtuy que truft fot 
life cannot deſtroy the contingent remainders: and the deviſe 
in the principal caſe being by way of truſt, that may ſupport 


the right of a poſthumous ſon: but to raiſe ah eſtate. by integ- 
tion 


of his body, would not fo far influence and explain the will, as 
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tion or implication, contrary to what is before expreſſed, is to 

.. i. Por zan, 
ſay, a man thinks differently from what he ſpeaks, which is a 
unnatural and unreaſonable. It is true, if I deviſe an eſtate 

to 4. for life, remainder to the heirs of his body, in this caſe, : 
notwithſtanding the expreſs eſtate for life, yet the ſubſequent 

words do merge and deſtroy it, by turning it into an eſtate- 

tail; but the reaſon is, becauſe here ſuch ſubſequent words are 

expreſs words; heirs of his body are expreſs words of inheri- 

tance, and a limitation in tail; which is an anſwer to the ob- 

jection from Lewis Bowles's caſe, (11 Co. 80.) for there alſo 

we find an expreſs limitation in tail: but in the principal caſe, 

the raiſing an eſtate-tail by implication would contradict the 

expreſs limitation, and conſequently the intent of the teſtator. 


*As to Sunday's (a) caſe in g Co. 127. b. there was a deviſe (a) Poſt. 60g, 
to A. generally, (expreſſing no eſtate) and if A. ſhould have ö 
no iſſue male, remainder over, which, for that reaſon, was n 


rightly adjudged an eſtate- tail. 


Powell J. there is no difference between a deed and a will 137 J 
in this caſe; for if a man does by deed give lands to A. with- 
out expreſſing any eſtate, and afterwards adds the words, If A. 
die without iſſue, then to B. this makes an + eſtate- tail. 
Perk. fa. 11s - 9 


As to Robinſon's caſe cited by lord Hale, 1 Vent. 230. King 
verſus ling, it I deviſe lands to A. for life, and if he die ſans 


iſſue, then to B. as this caſe is put in Moor 682. and 1 Roll. 
Ar. 837. pl. 12. it differs from the caſe put by lord Hale 


(viz) no expreſs eflate for life is given to A. But if it be law 
as put by lord Hale, it muſt be upon this ſuppoſition, that the 
deviſee over was heir at law, (viz.) one deviſed lands to A. 
for life, and if 4, died without iſſue, then to his [the teſtator's] 
right heir: now this might be . allowed to be an eſtate- tail in A, 
without contradicting the reſolution in the principal caſe 1 for 
where the deviſee over was heir, there muſt have been a moſt 
neceſſary implication, that A. the firſt deviſee ſnould have an 
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+ Butof this the load keopdr doubted. And d Fancke 6 
. et a J 
verſus HFigg contra. But his lordſhip held, that where in the be, 2 
. * by 2 to — and his heirs, and if he die without iſſue, Cc. theſe 
3 are ſufficient to reſtrain the former words, and turn the fee i entai 
but will not of themſelves create an eſtate- tail. On EG 
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- Moor (with whom lord Hale agreed in King and Melling's 


(a) 3 Lev. 437. 
and Salk, 22.4» 
in both which 
places the caſe 
is reported 
Ktronger than 
here cited, there 


being the clauſe; Without impeachment of waſte, and alſo words of limitation ſuperadded to the de- 


vile to the iſſue. 


59 J 


one deviſed land to his daughter Re for life, and if ſhe mar- 
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eſtate- tail, becauſe the heir of the teſtator was excluded from 
taking, until the firſt deviſee died without iſſue; which dif. 


tinction ſerves alſo to anſwer Burley's caſe, put by lord Hale in 
the ſame place in Ventris. | 


With regard to the caſe of Clark and Day, reported 1 Rell. 
Abr. 8 39. pl. 4. Moor 593. Owen 148. Cro. Elix. 313. where 


ried after the teſtator's deceaſc, and had heirs of her body, that 
then ſuch heir ſhould have it after her death, and the heirs of 
their bodies; and if ſhe ſhould happen to die without iſſue, 
then the teſtator deviſed the premiſſes to his daughter P. It 
is indeed faid per Rolle, that Roſe had an eſtate-tail +, but by 


Caſe) Roſe had only an eſtate for life; though in the arguing 
of the cafe of King and Melling, the roll being brought into 
court, it appeared that no judgment was ever entered. In 
the caſe of Loddington and Kyme (a), C. B. 7 W. 3. a deviſe 
was to T7. S. for life, remainder to his iſſue, and if he died 
without iſſue, chen to another; yet reſolved” that . had an 
eſtate for liſe only, in regard the words were expreſs. 


As to the ſecond point, (viz.) whether the teſtator's recital 
in his codicil, that he had deviſed the eſtate to Popham, and 


the heirs male of his body, would alter and enlarge the eſtate 
given to him by the will? 


It was reſolved, It ſhould not; theſe words being ſuffici- 
ently ſatisfied, though Popham had no eſtate-tail; for, ad vul- 
gus, where an eſtate is ſettled upon one for life, remainder 
to his firſt, c. ſon, this is uſually called intailing an eftate; 
that is, when it is ſo limited as not to be in the power of the 
firſt taker to diſpoſe of it; and every one that is to claim by 
ſuch ſettlement muſt be heir male; for the firſt ſon after the 
death of his father is heir male. 


But if it were not ſo, and the recital falſe in this reſped, 
yet, per Hoit C. J. a falſe recital in a will ſhall not amount to 


+ It appears from the report of this caſe in Croke, that Gaudy and Fenner, 
Juſtices, held, Ro/e had but an eſtate for life, againſ the opinion of Popham C. 
who thought the had an eſtate- tail. | = | 
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a deviſe. (1) As in 2 Pentris 56. Fright verſus WWyvell, one BawnrrirtyD 


by will recited, that he had given an eſtate to his wife for her + Por hAM. 


jointure, whereas in truth he had not, and reſolved, that the 4 
will did not amount to a deviſe, nothing being intended to 
paſs thereby. 


Thirdly, It was agreed likewiſe, that the word Their] was 
not always and of neceſſity to be intended as a word of {1m;ta- 
tion; thus in 2 Vent. 311. Buzrchett verſus Durdant, a deviſe 
to J. for life, remainder to the heirs male of the body of 4. 
now living, theſe were words of purchaſe: So in Raym. 278. 
2. Jones 114. Liſle verſus Grey. Lands were limited to A. 
for life, remainder to his firſt and every other ſon in tail, and 
ſo ſererally and reſpectively to every of the heirs male of the 
body of A. and the heirs male of the bodies of ſuch heirs male, 
in this caſe the words [heirs male] were underſtood to ny 
ſins, and to be words of purchaſe. (2) 


Upon which, the court decreed an injunction to ſlay waſte 
and an account to be taken of what timber had been already 
iclled. + 


— 


t ide the caſe of Langley verſus Paldwin, referred May 1707, out of chancery 
to the judges of C. B. and how that differed from the caſe above, foraſmuch as 
the limitation there being not to all the ſons ct the grandſon, if there had been 


more than fix, and the fix had died without iſſue male „ unleſs it had been con- 


ſtrued to be an eſtate- tail in the grandſon, the remainder- man muſt have had the 
lands in preference to a ſeventh ſon. Y7deallo poſt. Attorney General verſus Suiton 
and Payman. 


(1) So Right v. Hammond. 1 Str. 427. Attorney General v. Sutton, Poſt. 754. 
(2) Vide Bale v. Celeman. Poll. 142. and 1 v. Voice. 2 vol. 471. 


Vor. I. D 
+ 7 
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Caſe 11. Watts verſus Bullas. 


Lord Keeper 


Rolls. 
2 Eq. Cas Ab. 


14. . S. made a voluntary conveyance to bis brother by the 
half blood, which was void and defective at law ; after- 


286. pl. 2. wards J. 8. died without iſſue, upon which the brother (who 


A voluntary 


by reaſon of the half blood could not be heir to 7. S.) brought 


conveyance his bill againſt the heir, to compel him to make good this con- 


made to the 
brother by the Veyance. 
half blood, but 


% 


which was wid and defective at law, made good by a court of equity, againft the heir (1). 


For the defendant it was objected, that this being a volun- 
tary conveyance, it ought not to be made good in equity, eſpe- 
cially againſt an heir at law. 


But Lord Keeper was of opinion, that as the conſideration 

of blood would at common law raiſe an uſe, and as before the ſta- 

tute of 27 H. 8. ſuch cui que uſe ſhould have compelled an 

execution of the ule in a court of equity; ſo would this imper- 

fect conveyance raiſe a tri, in reſpect of the conſideration of 
blood, and conſequently ought to be made good in equity, 


(1) The authority of this caſe is con- 
troverted by lord Hardwicke in Goring 
v. Na, 3 Atk. 189. and it ſeems now 
to be eſtabliſhed, that a deteQuve ſur- 
render ſhall be ſupplied enly in favour 

of three deicriptions of perions, wiz. 
creditors, wite and children. Goodwyn 
v. Gordavyn. 1 Vez. 228. Byas v. 
Byas. 2 Vez. 164, Ti uder v. Anſon, 2 
Vez. 582. And with tome reſtrictions 
as to a wife or younger child, for it 
ſhall not be ſupplied in tavour of wife 
or younger child, if the heir at law be 


thereby left unpro: ided for. Kettle v. 


Townſoend, 1 Salk. 187. Hawkins v. 
A f 


Leigh, 1 Atk. 387. It is not material 
whether the younger children are other- 
wite provided for or not. Kettle v. 


T ownfhend, Cook v. Arnham 3 vol. 


283. and Ca. Temp. Talb. 35. S. C. 
Tudor v. Anſen, 2 Vez. 582. 80 with 
reſpect to the wife. Smith v. Baker, 
1 Atk. 386. But according to Ro/s v. 
Roſs, 1 Eq. Ca. Ab. 124. the rule is 
that the defective ſurrender ſhall not be 
ſupplied, ** tor a awife againſt an heir 
* at law who would be difinherited 


thereby, or for younger children againſt 


«© an elder to make them in a Getter 
60 ae than 3 
fe eee. And 
2.4 - 3. .... 
229-246. g. x 
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And it being ſaid by Mr. Pooley, that though a conveyance 
to younger children would, if void at law, be made good in 
equity; yet it had been decreed in the houſe of lords, that they 
would not ſupply the want of a ſurrender in caſe of a deviſe 
of a. copyhold to grandchildren; and by the ſame reaſon 
equity ſhould not regard the relation of a ha/f-brotoer : 


To this the maſter of the Rolls anſwered, that it was his 
opinion, ſuch a deviſe of a copyhold, without a ſurrender, 
ought to be made good for grandchildren, as well as children; 
and if the ſame caſe were to come no into the houſe of 
lords, it would be ſo ruled +, and that he had, and would de- 


cree it ſos 


WarTrs wv. 
RuLLas. 


100 


So would the 
want of a ſur- 
render, in caſe 
-of a deviſe of a 
copy hold to 
grandchildren. 


(1) 


1 — 2 4 — 
"om 


— 
—— — 


+ The like was alſo declared per lord Harcourt in the cafe of Freeftone verſus 
Rant, (Trin, 1712.) And it is obſervable, that the caſe of Keſtie and Townſend 
(ere referred to by Mr. Pooley) 8 cited before lord Cœauper, in the caſe of 

Fur ber verſus Robin/on,(2) (Mich. 1717) his lordſhip doubted thereof, in regard 
tne grandfather, by the act 43 EU. for maintaining the poor, is bound to main- 
tain his grandchild; which he ſaid, he believed was not taken notice of in that caſe. 


(1) Contra, Tudor v. Anſon, 2 Fes. 
-Y 5 
582. 


Ab. 123. pl. 9. 


White ver/us Nutt, 


NE by articles, reciting that he had an eſtate for two 

lives in a church leaſe, covenanted to convey his title 

to the premilles by ſuch a day, to T S. as F. S. or his counſel 
mould adviſe. | 


(2) Pre. Cha. 475, and 1 "uy Ca. 


— 


Caſe 12. 


2 Eq. Ca. Abr. 
687. pl. 3. 

On caſualties 
happening be- 
tween the ar- 
ticles for a pur- 
chaſe and the 


ſcaling of the conveyance, who ſhall bear the luſs, 


It happen'd, that after the articles, and before the time ap- 
pointed for the conveyance, one of the lives dropt. And the 
queſtion being upon whom the Joſs ſhould fall? | 


It was decreed per lord keeper : ( I). that in regard here a was 
no default in the ſeller in making the conveyance, the loſs of 
the life ought to be born by the purchaſer, in the ſame manner 
a if the reverſioner had articled to ſell the reverſion expectant 
upon two lives, and one of them had died before the convey- 


ä 
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(1) Reg. Lib. B. 1702 fol. 47. 


ance, 


De Term. S. Michaelis, 1702. 
Wurrz v. ance, the purchaſer ſhould there have had the benefit of it; and 


„ in each caſe, in equity, the eſtate is as conveyed from the 
time of the articles ſealed. 


But his lordſhip ſeemed to think, that if all the lives had 
dropt before the execution of the conveyance, it might have 
been another conſideration, for that the money was to be paid 
upon the conveyance, and no eſtate being left, there could 
be no conveyance. 


Tel 


— 4 


96 


er. tamen the reaſon of this diſtinction between the loſs of part and of the 
x & wide the caſe of Caſs verſus Rudele & al, 2 Vern. 280. (1) 


ide alſo Pope v. Reots, 7 Bro. Parl. Ca. 184. And Mortimer v. 
0 | of | : Capper, Bro. Cha, Rep. 156. 
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Clements verſus Scudamore, 


: 7 ejectment the jury found this ſpecial verdict: _ S. had 


iſſue five ſons, the youngeſt of which died in the life-time 
of J. 8, leaving iſſue a daughter, (the leſſor of the plaintiff) 


after which J. C. purchaſed the lands in queſtion, which were 
|copyhold, and of the nature of borough- Engliſh, deſcendible by 


the cuſtom to the younze/t ſon and his heirs ; F. S. died ſeiſed, 


land the fourth ſon entred; upon which the queſtion was, 


whether the fourth ſon, or the daughter of the fifth ſon ſhould 


inherit theſe lands? and after ſeveral arguments at bar, 


[63] 


Caſe 13. 


Salk. 243. 
6 Mod, 120. 
2 lord Ray- 
mond, 1024. 


One feiſed of a 
copyhold in fee 
in nature of bo- 
rough-Engliſh 
has five fons, | 
the youngeſt of 
whom dies in 
the life of the 
father, leaving 
iſſue a daughter, 
and then the 


father dies; the youngeſt ſon's daughter is iaheritableg 


C. J. Holt delivered the opinion of the whole court in 
favour of the daughter, (viz.) that ſhe ought to inherit theſe 


Wands jure repreſentationis. 


Wherever this cuſtom has obtained, the youngeſt fon is 
there placed in the room of the eldeft, who inherits by the 


common law; and there is no difference“ in the courſe of deſ- 


cents, but that the cuſtom prefers the youngeſt fon, and the 


law the iſſue of the eldeſt ſon, female as well as 'male, do, 
ure repreſentationis, inherit before the other brothers, fo by the 


leſcent from the eldeſt to the youngeſt ſon, it ſhall-alfo, by the 
ike repreſentation, carry it to the daughter of the youngeſt 
Jon: and there is no ground to make any difference betwixt a 
ſcent by this cuſtom, and by the common law. 


Vox. I, py E Tho' 


ommon law the eldeſt; and therefore, as by the common 


ame reaſon, when this cuſtom has transferred the right of 


The youngeſt 
ſon by borough. 
Engliſh, and 
his repreſenta- 
tives, are 23 
much heirs to 
the boruugh- 
Englith lands, 
as an eldeſt ſon 
or his repreſen- 
tatives are heirs 
to lands de- 
ſcendible at 
common law. 
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CLEMENTS 
v. SCUDA- 
MORE. 


All lands in 
England before 
the conqueſt, 
were in nature 
of gavelkind, 
and deſcendible 
to all the iflue 
equally; and 
when the intro- 
duction of te- 
nures and 
knights ſervice 
had made ſeve- 
ral alterations, 
yet the right of 
repreſentation 
continued. 

(a) Vide Ante 
Black borough 
verſus Davis. 


Right of repre- 
ſentation ob- 
ſerved in Scrip- 
ture. 

(5) Hale's hiſ- 
tory of the Com- 
mon Law, p. 
210. 


1 65 ] 


In cafe of ga- 
velkind lands, 


if one of the ſons die in the life of the father, leaving a daughter, 
daughter ſhall have her father's ſhare. 


portion that belonged to their father, as the eldeſt ſon by rights 


De Term S. Hill. 1703. 


Tho' lord Cake be of another opinion, yet it appears from 


the beſt authors, as Lambard's Saxon laws, inter leges Gulielni lands 
i mi, 36. fo. 167. and Selden in Eadm. 184. That all the ther 
lands in England were at firſt, and before the conqueſt, in ere. 
nature of (a) gavelkind, and deſcended equally to all the iſſue; WF 2"P*! 


but this was ſoon afterwards altered, when tenures by knights. cuſton 


ſervice were introduced for the defence of the realm ; for me " 
then, in order the better to preſerve the family and tenure, “ 
.the deſcent was reſtrained only to the eldeſt ſon ; but yet, not- culton 
withſtanding this alteration, the right of repreſentation con- 4 on 
tinued to take place; and by the common law, if the eldef * 
ſon happened to die in his father's life-time, leaving iſſue whole, 
daughter, the inheritance deſcended to her in preference to ** 
any of the other ſons, ſo that the female, by way of repreſents of 
tion, was yet preferred to the males, becauſe the right of re an 
preſentation was not altered. | adjudge 
This right of repreſentation is not peculiar to the laws ct printed 

England, but has prevailed by the laws of other countries; 2 1655. 
may be ſeen in (b) Numb. chap. xxvi. v. 33. and chap. xxxvi. ll Cale wa 
For tho' by the Fewih law, the males inherited exclufively d ere by 
the females, and the eldeſt fon had a double portion of his fi- * > 
who dic 


ther's eſtate, which was confined to him as the firſt begotten, 
yet we find when Zelophehad the fon of Hepher died, leaving 
no ſons but daughters, and the daughters came unto 1Mijz 
claiming the poſſeſſion of their father, this being a new caſe, 
Moſes is ſaid to have brought their cauſe before the Lord, who 
commanded him to give them the poſſeſſion of their father; fe 
that it was here determined, that they ſhould take the double 
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repreſentation. So is Seiden de ſucceſſionibus apud Hebræos, cap. 23 


The ſame law was part of the twelve tables, and from thenct 
came to be obſerved among the Romans; and here in Engin 
the right of repreſentation holds as well in caſe of inheritancs 
deſcendible by cuſtom, as by the common law. So in tit 
caſe of gavelkind lands, where the cuſtom in pleading i 
thus ſet out; (Raft. Cut. 143. a.) quod terre & tenementa i 
tenurd de gavelkind de tempore, &c. inter haredes maſculos pot. 
tibilia, & part:ta fuerunt ; and yet, if a man ſeiſed of gavelku 


and after the ſather dit, # 
Jak 
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s has iſſue three fons, one of which dies in the life of his 
the tber, leaving iſſue a daughter, and afterwards the father dies, 
ubhere can de no doubt, but that this daughter ſhall inherit the 
5 purparty of her father, tho? ſhe be not within the words of the 
Wh cuſtom, (Cl.) that the lands are partible inter herædes maſcules ; 
fo but the cuſtom, by conſtruction, ſhall extend to daughters, 
_ jure repreſentationis. And there is no difference between the 
cuſtom of gavelkind and this of borough- Engliſh, only in reſpect 
er we quantity of the land which the heir takes; there each 
en taking an equal part, but here the youngeſt takes the 
* whole, which will not vary the reaſon in conſtruction of che 
1 cuſtom. : 
* * The common law takes notice of theſe cuſtoms of gavel- 
re. d and borough- Engliſh: and there is a very remarkable caſe 
adjudged in lord Bridgman's time, which is not reported in any 
„sorted book; it was in the years 1660, 1661, Intrat” : Hill 


1065. Rot. 779. C. B. inter (b) Hale and——\, where the 
Icaſe was, that the copyhold lands of every tenant dying ſeiſed, 
here by the cuſtom of the manor deſcendible to the youngeſt 
ſon, and a ſurrender was made to the uſe of B. and his heirs, 
who died before admittance : it was agreed, if B. had been ad- 
ited, the youngeſt ſon, after his death, ſhould have inhe- 


5: * 
XXVl, 
ely df 
is fa- 


dtten, 


ad ited; but in regard B. died before admittance, the queſtion 
; caſe, Vs between the eldeſt and youngeſt ſon of B. who ſhould 
, wo are the land? and adjudged, that in this caſe, the elde/? ſor 
er: l ould have the land, becauſe of the Hraitneſs of the cuſtom, 
Jouble Fd there never having been any ſeiſin in the anceſtor ; but, 


dy my report it would have been otherwiſe, had it been alledged 
hat the lands were in the nature of borough-Engih, which it 
as not, but only ſet forth as a particular cuſtom ; for the law 


right 


pecial cuſtom ; which is likewiſe the reaſon, why in pleading 


mY hat lands are of the nature of borough- Engli/h, you need not 
Fi . forth the nature of the cuſtom ſpecially. 

1 
1 This caſe ſeems at firſt to be againſi me; but the reaſon of 


he diſtinction there taken is on my ſide; in the preſent caſe, 
e finding of the cuſtom does not exclude the daughter, but 
dn the contrary expreſly comprehends her; for it is found, 
hat the lands are deſcendible to the youngeſt ſon and Lis 
rr; tho? without that expreſs mention of his heirs the 


E 2 daughter , 


akes notice of the cuſtom of borough- Engli/h, but not of this 


CLrtvmEnTS 
Tv. Scu DA 
MORE. 


The cuſtom is, 
that the copy- 
hold lands of 


any tenant dy- 


ing ſeiſed ſhall 
deſcend to his 
youngeſt ſon, 
and a ſurrender 
is made of a 


 copyhold to the 


uſe of F. S. and 
his heirs, who 
dies before ad- 
mittance, his 
eldeſt ſon, and 
not his youngeſt, 
ſhall take theſe 
lands; ſecus if 
the land had 
been laid to 
have been of 
the nature of 
borough Eng- 
liſh. 


(5) This ſeems 


to be the ſame 


' caſe that is cited 


in 2 Keb. 158, 
159, under the 
name of Pain 

verſus Herbert. 
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CLrurnty 
v. SCUDA- 
MORE. 


One ſeiſed of 


borough Eng- . 


liſh lands is af- 
terwards diſ- 
ſeiſed, yet the 
right to the 
lands ſhall de- 
ſcend to the 
youngelt fon. 


171 
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daughter ſhould have inherited. Now this cuſtom is not t 
be taken ſtrictly, and according to the * letter, but ſhall recein 
ſuch conſtruction as may comprehend neceſſary conſequenes 
and incidents in courſe of deſcents; and therefore, tho, the 
father be diſſeiſed and die, fo that he is not ſeiſed at the tim 
of his death, yet the right of entry ſhall deſcend to his younget 
ſon ; and tho” the ſon die before any entry, yet without doubt 
the right will go to the daughter, notwithſtanding the for 
could not be ſaid to have died ſeiſed, within the words of the 
cuſtom, | | 


So in this caſe, if a deſcent be caſt, the youngeſt ſon ſhil 
have his age, as much as if he were heir at common law, att 
there is no reaſon why the repreſentative of the youngeſt fon, 
(:1z.) the daughter, ſhould not be included within the mea 
ing of the cuſtom, 


In the caſe of Reeve verſus Aolfter, 1 Rol. Ab. 624. þl. 1 


1 Jones 361. Cro. Car. 410. The cuſtom of the manor wi, 
that if any perſon died ſeiſed in fee-fimple of lands within th 
manor, the ſame ſhould deſcend filio juntor? hujuſmod: 15 
cinſtomarii fic obientis ſciſiti, ſecundum naturam de borough-Eny- 
liſh; and a tenant of the manor being ſeiſed in fee, ſurrei. 
dred his lands to the uſe of himſelf and his wife, and his heirs; 
afterwards he had iſſue three ſons, and died fo ſeiſed of the u. 
verſion, and afterwards the youngeſt fon died in the life-tini 


of the mother, without iſſue, and then the mother died: upon 
which the queſtion being, whether the %% or middle fon 
ſhould inherit? the judges were thercupon divided. Bark 
and Brampton held, that the middle fon ought to have the land; 


but Jones and Crook were of opinion for the el1e/?. 


Now I obſerve, that there the cuſtom was more ſpecial than 
in our caſe, it not being, that if a man died ſeiſed general, tit 
lands ſhould deſcend to his youngeſt ſon; but if he died ſeiſed jþ- 
cially, (ſcil.) in fJee-fumple. Tho' in that caſe Jones and Gu 
declared it as their opinion, that if the father had been diſſeiſe 
and died, the youngeſt ſon ſhould not have inherited; whic 
makes it ſeem leſs ſtrange, that they ſhould exclude the midi 
ſon when the cuſtom was ſo ſpecial; for the father did not dt 
ſeiſed of the fee-/imple, but of the reverſion, But let that ci 


remain undecided, the cuſtom there differs from ours, 
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It was objected by Mr. Weld, (who argued on the part of 


*. he defendant) that whoever takes by deſcent muſt make him- 
nes elf heir to him who was laſt ſeiſed; and the daughter cannot 
„re herſelf heir to the grandfather. 

time But in anſwer to that, it muſt be here intended, that ſhe is 
nee to make herſelf heir to him who was laſt ſeiſed according to the 
oubt, n; and if the cuſtom extends to her, the is then heir to 


er father or grandfather laſt ſeiſed; and as the daughter of the 
\deſt fon at common law, jure repreſentationis, makes herſelf 
cir to her grandfather, ſo the daughter of the youngeſt fon 


\ hal cre makes herſelf heir to her grandfather by the cuſtom, 
„ nl The caſe of Godfrey verſus Bullock, 1 Rol. Ar. 623. pl. 3. 


$a ſull authority for me: there the cuſtom was, that, if a 
an died without heir male, his eldeſt daughter ſhould have 
is lands; and thetenant had no heir male, but had iſſue ſeve- 


„„ $aughters, the eldeſt of whom had iſſue a daughter, and 
4 lied in the liſe-time of her father; adjudged this grandaughter 
in within the cuſtom, and ſhould have the lands by deſcent 
Tm TOLL death of the grandfither. Now by the common law, 
mY he eldeſt daughter has not the preference before the reſt, but 
urn inherit equally; yet cuſtom may give the inheritance tothe 
wi Jett daughter, and then her ifſue ſhall take it jure repraſen- 
* ationis. This is as ſtrong as a deſcent in borough- Englijh. 
fe-timt But the caſe of Sir John Savage, 2 Leon. 109, 208. is ob- 
: upon ected; and there the cuſtom was, that if a man took to wiſe 
% (on cuſtomary tenant of the manor, and had iſſue, and over- 
Bark red her, he ſhould be tenant by the curteſy; and one mar- 
je land; ed 2 woman to whom a cuſtomary tenement did deſcend 

uring the coverture, and had iſſue, and ſurvived her; yet it 
al that Fas adjudged, that he ſhould xt be tenant by the curteſy;-de- 
ah auſe the woman was not a cuſtomary tenant at he time of the 
iſed /e ridge, and ſo not within the cuſtom, which (ſays the book) 
nd Gull” ©* be taken ſlricihy. : 


diſſeiſel Now admitting that caſe to be law, it doth not affect ours; 

; which”: there is a particular cuſtom giving the eſtate to the huſ- 

e middle 4nd, under particular gu3lifications : here the cuſtom alters the 

d not 008-ſcent by the common law to the eldeſt ſon, and carries it 

the youngeſt ſon 4 muſt have all the conſe- 
3 


quences 


that cal 


CLEMENTS 
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MORE. 
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Crrurxrs quences of a deſcent; only with the difference as to the per. 
v. Scupa- ſon. This expoſition of the cuſtom will tend to quiet and 
MORE. f a . . = 0 
ſettle eſtates and titles, by introducing the ſame uniforn 
rules of deſcent in all caſes; whereas if Jones and Coole 
opinion were to prevail, it could not but occaſion wncertain. 
ty and conſequently confuſion. 


Judgment for the plaintiff per tot' cur”. 
Memorandum: Upon the firſt argument, doth Holt, C.] 
4 and Powell, J. denied Sir Fohn Savage's Cafe to be law, 
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Idle verſus Cook. 


bo ejectment, on a long ſpecial verdict, the caſe was but 
this: Zachariah Cliff was ſeiſed in fee of the lands in 
queſtion, being copyhold lands, and ſurrendered the ſame ad 


| opus Y wſum predic? Lachariæ for his life; and after his de- 


ceaſe, to the uſe of Valentine Cliff his eldeſt ſon, and Alice his 
wife, pro & durante termino vitarum ſuarum, & heredum & 
aſgnatorum predictorum Valentini & Alicia, & pro defectu ta- 
lis exitus, to the uſe of the right heirs of Zachariah for ever. 
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Caſe 14. 
41. A. . 
Salk. 620. 

2 Ld. Ray. 1144. 
3 Danv. Abr. 
186. 

Surrender of 4 
copyhold to the 
uſe of baron 
and feme for 


their lives, & 


hæredum & 
aflignatorum of 
the ſaid baron 
and feme, and 
for default of 


ſuch iſſue, to the right heirs of A. this is an eſtate in fee, and not an intail in the baron and feme ; 


etherwile had it been the caſe of a will. (1) 


Not long after, Zachariah was admitted and died ; ; and the 
queſtion was, whether this eſtate limited to Valentine and lice 


| his wife, was an ef/tate-tail only, or a fee-/imple? If a fee- 


fimple, then judgment was to be given for the defendant; 


| accordingly judgment was given for the defendant by three 


judges againſt Gould, J. the cafe having been thrice argued, and 
the court for ſome time divided. | 


Gould, J. Jam of opinion, that the eſtate limited to Valentine 


j and Alice! is a fee- tail. 


The reſolution in the caſe of Fan (a) verſus Trigg, 
cited in Beresford's caſe, 7 Co. 41. b. which ſeemed at firſt 
to be againſt me, was the only matter that ſtuck with me; 
but I ſhall ſhew wherein that differs from the preſent caſe; I 
am ſure I have the intention of the ſurrenderor on my ſide. 


It muſt be agreed, that the words [de corpore] are not pre- 


ciſely neceſſary to the creation of an eſtate-tail; it is ſuffici- 
ent that there are other words tantamount; . and I agree, that 
there is no difference, in point of Gale between li- 


— 


* L941] 


(2) Moor 424. 
Cro. Elis. 471. 


WA 


1 Vide 8 v. Grihitb, Corup, 234. ow *. Pods 3 410. 
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mitations of eſtates out of freehold and copyBold lands, Tn 
this limitation here is the word [heirs] and it is further ex- 
plained what heirs are meant (ſcil.) of Valentine and Alice; and 


though the words be in the genitive cafe (ſcil.) heredum præ- 


dictorum Valentini & Alicie, yet they import the ſame as if 
they had been limited in the ablative caſe, with the prepoſition 
de, (viz.) heredum de prædict“ Valentino & Alicia; and then 


the laſt words aſcertain what heirs, (/c/. pl ſuch iſſue of Valentin 


and Alice. 


The reſolution of Beresford's caſe is very 3 for me; and 
that limitation, upon compariſon, has no more words in it 
than are in our caſe; the words [ſuch iſſue] reftrain it to the 
heirs of their two bodies and do not extend to the heirs of the 
ſurvivor. Beck's cafe in Littleton's Reports 159, 253, 285, 
315. and alſo reported in Cro. Car. 363, 364. by the name 
of Boreton verſus Nichols & al”, 1s an authority in point for 


me; for the queſtion there was, whether the limitation was 


an eſtate-tail, or a contingent fee-ſimple? And it was held 


an eſtate-tail; for if it had been a contingent fee, the re- 


mainder over had been void, 


As to the caſe of Abraham verſus Trigg, the limitation there 
is not like ours; becauſe there it is to the uſe of Gabriel Dor- 
mer and his heirs males; not to the uſe Gabriel Dormer and 
the heirs males of Gabriel Dormer aforeſaid, as it is in our 
caſe (ſcil.) and of the heirs and aſſigns of the aforeſaid Valr- 
tine and Alice, as the difference is agreed in Littleton's Repnts 
347. It is held in Plotod. 541. 4. if a man make a feofiment 
to another, to have and to hold to him and his heirs, & / 
contingat that the feoffee die without Heirs of his body, that then 
the lands ſhall revert, the feoffee takes only an eſtate- tail 
the generality of the gift being corrected by the ſubſequent 
clauſe; ſo is the 19 H. 6. 74. 


It is objected, that the word ¶aſſigns] imports a fee- ſimple, 
becauſe an eftate-tail is not afzgnable ; and the ſubſequent words 
ſhall not control the expreſs limitation, 


Reſp. The expreſſion of [aſſigns] does not anſwer the 
ſenſe of the limitation; for a man's afligns are included in 
himſelf, and implied in the limitation to the ſurrenderees be- 
fore; alſo the ſame word [Caſſigns] is to be found in Canon 

caſe, 


De Term. Paſcha, 1706. 
caſe, 3 Leon. . and yet that was 7 but an eſtate- 
tail, 


Potois, J. T am of opinion, that the eſtate is a fee-/imple in 
Valentine and Alice. | 


It is a conſtant rule, that in every creation of an eſtate- tail, 
it muſt appear of what body the perſans who are to inherit, 


muſt iſſue. This is of the eſſence of the eſtate, 1 In. 27. 


and therefore if a man give lands to another, to hold to him 
| and his heirs male, the donee takes a fee-/imple, becauſe it is 
not limited by the gift, of what body the iſſue male muſt be; 
| whereas thoſe words in a deviſe carry an eſtate-tail, becauſe 
of the intent; but in a conveyance at common law, as this 
is, the donor muſt by expreſs words, give direction from whoſe 
body the heirs inheritable are to iſſue, Tit. fee. 31. 11. 
| 27, 28. 27 H. 8. 27. Hob. 32. 9 H. 6. 35. A gift to 
a man & heredibus de carne ſud, is an eſtate-tail, 33 Aſixe, 
3. 15. for the words [de corpore] are not ſo ſtrictly required, 
but that they may be expreſt by words tantamount: and the 
example which the ſtatute of Meſtminſter puts hath not theſe 
| words [de corpore ſuo,] 1 Inft. 20. 5. but the words [de] or 
[ex] are abſolutely neceſſary to make an eſtate-tail. 5 H. 5. 
6. 3 Ed. 3. 743. 5 

The reſolution in Beresford's caſe turned upon the word 
de.] In our caſe, the limitation appears at firſt in Latin 
ready to our hands in the genitive caſe ; hut in Abraham and 
Trigg's caſe, it was in Engliſh, and afterwards turned into 
Latin; and that caſe was adjudged upon great deliberation 
yet ours is much ſtronger to paſs a fee- ſimple. 


But it is objected, that the words [ſuch iſſue] in the ſubſe- 
quent clauſe import ſue of both Valentine and Alice. 


R:{p. Suppoſe that to be ſo, it ſtill omits of what body that 
iſſue is to come, which is the principal thing; for upon the 
firſt clauſe, the heirs of the ſurvivor take the whole; and they 
are ſuch iſſue, and ſo it remains uncertain of whoſe body the 
| iſſue inheritable is to come. It would have been otherwiſe if 
the words had been [and for want of iſſue of the ſurvivor, &c. ] 
But here the words are as general as can be; it was, indeed, 
the intent of the n in this caſe to give Valentine and 


Alice, 


Id . 
Coon. 
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Alice only an eftate-tail, but then he ought to have made uſe 
of proper words; and there is no difference in conſtruction 
between copyhold (a) and freehold lands, as is agreed in the 
caſe of Seagood verſus Hane, Cro. Car. 367, 


But it is objected, that voluntas donatoris ought to be ob- 
ſerved; and here is a remainder limited over. 


As to that, the will of the donor to be obſerved, ought to 
be in charta ſua manifeſte expreſſa, which is not ſo here: but 
this point has been already determined in the caſe of Harring- 
ton verſus Smith, 2 Sid. 41, 73, 74. Which is our caſe in Ter. 
minis, and upon a ſurrender too; and although it be not men. 
tioned in the book whether any opinion was given, yet by the 
note which I have of that caſe, it was then held to be a fee- 
ſimple. It will be of dangerous conſequence to allow a great- 
er latitude in limitations of eſtates-tail than has heretofore 
been done. | 


Powe'l, J. I am of opinion that the eſtate limited to Ja- 
lentine and Alice is a fee- ſimple. 


The objection is, that it appears to have been the ſurrender. 
or's intent to paſs only an eſtate-tail. But upon great conſi- 
deration, I cannot perſuade myſelf to comply with that intent, 
without doing a greater injury, by confounding the nature of 
eſtates, and ſetting no bounds to limitations ; fo that it will 
never be known what is an eſtate-tail, and what a fee-ſimple, 


A fee-tail was a fee-ſimple (b) at common law; for there 
were three ſorts of fee-{imples, abſolute, qualified, (which 
was as to time only, ſcil. as long “ as ſuch a tree ſtood, or as 
J. S. had heirs of his body;) and alſo fee-ſimple conditional, 
which was limited as to the heirs inheritable ; for it was not 
a fee accruing upon performance of a condition, (the donee 
having an immediate inheritance, though it is true he had 2 
greater power over the eſtate upon the condition performed, 
but upon ſuch performance of the condition, he had not an 
eſtate deſcendible in any other manner than before; no body 
could inherit, but ſuch heir as was within the limitation; 
but in regard ſome were of opinion, that at common law, the 
ſecond huſband ſhould be tenant by the curteſy, and the iſſue 
by him inheritable, when the eſtate was originally limited 
only to the firſt huſband and wife and the iſſue between them; 

therefore 


th 
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therefore to damn this opinion was the ſtatute de donis made; 


upon which ſtatute the judges, by conſtruction, have made 


two eſtates qut of the fee- ſimple conditional at common law. 


The conſtruction of limitations muſt be the ſame upon 


ſurrenders as upon deeds ; and though it be otherwiſe in wills, 


yet even in theſe, notwithſtanding the words [heirs of his 
body] were not neceſſary at common law; there always 
cougbt, however, to be ſome reſtraint of the general word 
ſheirs] to make an eſtate-tail, as appears in the caie of (a) 
Herne verſus Allen, Cro. Car. 57. for there the limitation over 


heirs ſpecial. 


Now are here any words of reſtriction to an heir ſpecial ? 
None, that are ſo reſtrictive as to ſhew an apparent intent in 
the ſurrenderor, that only the iſſue between Valentine and 
Alice ſhould inherit, any more than there were in Abraham 
and Trigg's caſe, which in my apprehenſion does not differ 
from this. | 


do not underſtand my brother Geuld's diverſity ; I think 
the heirs of them and their heirs are the ſame, and the words 
{ſuch iſſue] are of no ſervice; for they are uncertain, and do 
not determine of whoſe body; and the heirs general, in the 
firſt part of the limitation, are ſuch iſſue, but if the words had 
been [for want of iſſue of them,] it might have been an eſtate- 
tail, but all heirs are iſſue of ſome body. 


We have gone too far already, in helping the intention of 
the parties in conſtruction of limitations; and have made 
eſtates ſo uncertain, that lawyers do not know how to adviſe 
purchaſers; I cannot conſent to carry it any further; Beck's 
caſe differs from this, and it was not neceſſary, or material, 
in that caſe to determine, whether the eſtate limited were a 
ice-{imple or a fee-tail ; for if the remainder was contingent, 
that was ſufficient, and in the mean time, the remainder in 
ſe was executed, and the contingent remainder never hap- 
pened; but there were more ſpecial words in that caſe, fil. 
{heirs male of his body,] and although the limitation to the 
hrſt ſon of James Beck which ſhould have heirs males, &c, was 
only a deſcription of the perſon, yet the words [ ſuch iſſue] 
might likewiſe well enough refer to the words [hoirs males], 


which 


Ivts . 
Coox. 


(4) Ante 
Nottingham 


verſus Jenningsy 


could not poſſibly take effect, if the deviſe were not meant of ws 
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which may help the reſolution ; but here are only general 
words, and nothing ſpecial to refer ſuch iſſue unto. The caſe 
of Harrington and Smith cited by my brother Pois is the caſe 
in point. | 


Holt, C. J. I am of opinion, that as the words of this limi- 
tation are, the eſtate limited to Ya'entine and Alice is a fee- ſim. 
ple; and that as they ſtand originally upon the ſurrender in 
Latin, they cannot be conſtrued to make an eſtate- tail. 


I am ſatisfied, that it was the ſurrenderor's intent to give 


Valentine and Alice only an eftate-tail; for which reaſon, I 


would willingly have conſtrued it ſo; but could not make ſuch 
a conſtruction conſiſtently with reaſon, or any rules of law. 
The conſtruction of this ſurrender muſt be the ſame, as if the 
eſtate had been limited by feoffment, or any other deed, and 
mult be a- like governed by the ſame rules of the common law, 


It is neceſſary, upon the creation of every eſtate-tail, that 
it be expreſſed in certain of what body the heirs inheritable 
ſhould iſſue. Lit. je. 31. 1 I. 27. Ina gift of lands to 
another to hold to him and to his heirs male, the word [male] 
was rejected, and the word {herrs] ſtood in the limitation to 


make a fee ſimple; for that it could not be an intail, there 


being no limitation by the gift, of what body ſuch iſſue ſhould 
be; and yet in that caſe it was impoſſible to doubt, but that 
the intention of the donor was to make an eſtate-tail; not- 
withſtanding which it was held to be a fee-ſimple, and lord 
Coke very poſitive in his opinion. 


In the preſent caſe, here is no certainty of whoſe body the 
heir ſhall be; and the words are ſufficient to carry a fee-fim- 
ple; indeed in a will ſuch words would make an eſtate- tail; 
purely upon the intent of the deviſor; but there is a great 
difference betwixt a will,. and a conveyance at common law, 
as this is; for the law has appointed proper words to be made 
uſe of in limitations of eſtates. in deeds, as the word [Heir] to 
carry a fee- ſimple, and no other word tantamount or equiva- 
Jent will be admitted; whereas in a will it is otherwiſe; for 
that is a new conveyance by force of the ſtatute of 32 H. 8. 
which ſays, it ſhall be lawful for a man to diſpoſe of his lands 
by will, at his will and pleaſure; and this is the reaſon, why a 
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deviſe to a man in perpetuum paſſes a fee · ſimple, at the ſame 
time that theſe words in a deed give only an eſtate for life. - 

In this limitation, we have no reſtrictive words to turn the 
eſtate, that by force of the firſt words is a fee- ſimple, into an 
eſtate tail; indeed, if it had been ſaid, if Valentine and Alice 
die without iſſue of their bodies, that, being expreſs and particu- 
lar, would have made it an eſtate-tail; but as it now ſtands, 
the firſt words carry a fee- ſimple, and the latter, being conſiſt 
ent with them, make no alteration in the eſtate. In the caſe 
of 5 H. 5.6. and H. 6. the limitations are certain and ex- 
preſs of whoſe body. | 


But it is objected, that an eſtate-tail may ax by implicati- 
as in Perk. ſect. 173. 


[ agree that caſe to be law, for the —_— are expreſs, but 


they are not ſo here; for in our caſe the words [ ſuch iſſue] im- 


port heirs general, for there is no heir but is the iſſue of ſome 
body; ſo that is only a limitation of one fee-fimple upon ano- 


ther. If lands are given to a baſtard and his heirs, he takes 


a fee-ſimple ; and a limitation of a remainder over upon ſuch 
gift would be void; and yet the lands cannot deſcend upon 
any other but his (a) iſſue, But no limitation of an eſtate 
by (b) implication ſhall control a precedent limitation that 
is expreſs; as is agreed in the caſe of Seagood verſus Hone, 
Co. Car. 367. 1 Jones 342. And here the eſtate in fee- 
{imple is an expreſs eſtate; whereas “ the eſtate-tail which it 
is inſiſted ſhould control it, ariſes but by implication, 


Ior ve 
Cook. 


If lands are 
given to a 
baſtard, and his 
heirs, though 
ſuch baſtard cam 
have no other 
heir but ſuch as 
is his iſſue z yet 
it is a fee-ſimples 
(a) i Inſt, 3. 


00 Ante Bam- 
fie ld verſus Pop- 
ham, 56. & poſt. 


NH umberſton 


verſus Humberſton, 333, & Tomlinſon verſus Dighton, 154. 


The caſe of Abraham and Trigg is ſo ſtrong as not to be an- 


| {wered, and does not in the leaſt differ from the preſent caſe; 


tor that was adjudged a fee- ſimple, for want of proper words 
to deſcribe of what-body the iſſue ſhould be. 


There is a dif- 


Vo. 


ference betwixt a limitation in the genitive and one in the 


ablative caſe, as is held in Beresford's caſe ; for the word [de] 
is made uſe of in the ſtatute of Vm. 2, And if an eſtate 
be limited to a man and the heirs male of his body, it muſt be 
tranſlated de corpore ſuo; ſo if it be ſaid of any one, he was 
born of ſuch a father, that, in Latin, would be genitus de tali 
patre. 1 Int. 20. b. In Abraham and Trigg's caſe the limita- 
tion was in the genitive caſe, (ſeil.) and of his heirs male, 

As 
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As to the caſe of Boreton verſ. Nicholls, Cro. Car. 36 3. re- 


ported alſo in Littleton 159. the words [ſuch iſſue] muſt there 
be taken to be iſſue male of the body of James mentioned 
before, and the reſolution of that caſe doth not affect ours; 
there I admit it is a contingent eſtate, but yet it might be a 
contingent eſtate-tail. If we ſhould make this an-eſtate-tail, 
it would be repugnant to the words in the firſt part of the 
limitation, which being to Valentine and Alice their heirs and 


aſſigns, ſhews the intention of the ſurrenderor to have been, 


that they ſhould have an aſſignable eſtate; and then for us, 


by conſtruction, to make this an eſtate- tail, which is unaſſign- 


able, would be contrary to the inſtitution of the ſtatute d: 
donis. But it is 


Objected, in anſwer to this, that the word | afſjgns] is void, 


they being implied, and included in the donee nen and 


expreſſio eorum que, c. 


Reſp. That rule muſt be intended, where the ſentence is 


one intire ſentence; but'ſtill thoſe words, which, as to that 


ſentence, are ſurpluſage and void, may notwithſtanding influ- 
ence a ſubſequent ſentence; as in Hob. 170. Dyer 264. b. if 
I grant my houſe and my ſhop, the word [p] is void, be- 


cauſe it paſſes as part of my houſe ; but yet, in reſpect of ſub- 


{ſequent words, it may have a ſignification: as if I grant my 
houſe and ſhop, excepting my ſhop, here the expreſs grant 
of my ſhop, has ſuch a ſignification, and is of ſuch effect, 
as to make the exception of the ſhop void, it being before 


expreſly granted. 


DE 


5 „ | [ $1 ] 
1 Term. S. Michaelis, 1705, 


Fellows werſus Mitchell and Owen, — Caſe 15. 
: | Lord Kee 
WO truſtees in a mortgage for 2000 l. join in an aſſign- PER 


ment of the term, and in an acquittance for the money, Cowrzx. 
and each receives a moiety ; after which one proves inſol- 2 Vern. 504. 


515. 
vent; the queſtion was, whether the other truſtee ſhould be Two Lane in 
2 mortgage join 
| chargeable with the whole? | in an afſign- 


ment of the 
| term, and in a receipt for the whole, each receiving a moiety only of the mortgage-money z to be 
2:\werable only for what they reſpectively receive. (1) 


To prove that each truſtee ſhould anſwer for no more money 
than he had himſelf received, were cited Cro. Car. 312. Faſler 
verſus Townley, and Bridgman 35. the fame caſe ; alſo Heaton 
verſus Marriot in Canc', on exceptions, 31 Od. 13 Will. 3. re- 
heard Jan. 27. 1 Anne Reg; and lately in chancery the caſe 
of IVaodcock and Widdall, who were truſtees by Mr. Ly/ter's 
will, where Widdall received all; and tho“ J77odcock joined in 
the ſale to the purchaſor, yet he was not charged. 


Vernon cont”: each truſtee ſhall be liable for the whole. The 
cale of Foſter verſus Townley was only, that one truſtee ſhould 82 
not be charged where he had not joined in receipts with the 
other. In Moodeoch's caſe, the truſtee, whom the party 
would have charged, joined in the conveyance, but not in the 
receipt of the conſideration- money indorſed. In Allen and 


Miltins's caſe, laſt Lent vacation, both truſtees were charged 
with each other's receipts. 


Freeman, on the ſame fide, cited the caſe of Murrell verſus 
Pitt, (2) at the rolls laſt Hillary term, where two executors 


ll 


E (1) So Attorney Ceeral v. Randall, 21 Vin. the. 5 34, pl. . 
(2). 2 Vera. 570. 
truſtees 


Ferrttowsw, 
MircRELIL 


and OWEN. 


[ 83 ] 


See Preced. in 
Chanc, 37, 


Otherwiſe 
where executors 
join in ſales, 
there being no 
neceſſity for 
their ſo doing. 
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truſtees joined in a transfer of Eaſt-India ſtock, and received 
in moieties; and on one's proving inſolvent, the other waz 
charged with the whole. 


Alſo the caſe of Vidmore verſus Bond, twice heard before 


lord Somers; two executors died leaving each an executor; 


decreed, at firſt, that they ſhould be anſwerable only reſpec. 
tively for the receipts of their ſeveral teſtators ; but upon a re. 
hearing, the court charged each with the whole. 


Cur”: this is a caſe of MT, the laſt lord keeper took 
time about it. 


It is attended with cn ſomewhat uncommon; 
for the cęſtui que truſt has admitted, that he was preſent and 
conſenting to the payment of the money in moieties, and that 
at his importunity the truſtees W in an acquittance for 
the whole. 


The caſe of Heaton verſus Marriot is an ia authority 
for the truſtee, that he ſhall be only chargeable for his own 
receipts. 


It may be reaſonable, whe upon the RO it cannot be 
diſtinguiſhed, how much was received by the one truſtee, and 
how much by the other, to charge each with the whole. For 
in ſuch caſe the truſtees are to blame for not keeping diſtin? 
accounts, It is like one's throwing corn or money into 
another's heap, where there is no reaſon that he who made 
this difficulty ſhould have the whole : on the contrary, be- 
cauſe it cannot be diſtinguiſhed, he ſhall have no part, 


In Murrell and Pitt's caſe it was a voluntary act in them, 
being + executors, to ſell the Faft- India ſtock ; but here, what 
the truſtees did, was neceſſary for the ſatisfaction of the 
mortgage. 


It ſeems to be ſub/tant:al latte” to decree a man to an- 


ſwer for money which he did not receive, at the ſame time 
that 


— 


+ See the ſame diſtinction taken in the caſe of Aplyn verſus Brewer, Preced. in 
Chan. 173. (1) ; 


(1) Jide alſo. Leigh v, Barry, 3 Ath. Clarke, which came before lord 8 


584. But in the caſe of Weftley Ve 7ngton on the 25th of June, 1759- 
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* 
ed that the charge upon him by his joining in the receipts, is but FerLtows wv, 
* netlanal. Wherefore let (a) each truſtee be diſcharged of Mixcukrr, 
*. and OWER. 
| the truſt, by anſwering for ſo much only as he has actually e 
: 4) See poſts 241. 
ore received. | the cate of 2 


1 Churchill verſus 
Hopfon, & 1 Salk. 318. where che like opinion is delivered by lord Harcourt, 


Elliot 


this diſtiaction between executors and 
truſtees. The caſe was this: M. 
Hrith by his will, gave the two plain- 
tit legacies of 300 J. and 100 1. and 
| the relidue of his perſonal eſtate to his 
widow, and appointed Clarke, Betts, and 


lordſhip expreſſed his diſapprobation of 


* what they receive, But in my opi- 
«« nion this diſtinction does not ſeem to 
* have been taken with that preciſion 
* which is neceſſary to form or eſtabliſh 
«ca general rule; for where truſtees 
join in a receipt, that may of itſelf 
be ſuch an evidence of payment of 


and 7-mþ/on, his executors, with a clauſe * money to them jointly, as will be 
that that one of his executors ſhould not be “' ſuſſicient to charge each in ſolido, 
** anſwerable for the acts of the others. until other evidence appear to the 
The teſtator died on 22d June, 1755. © contrary, as on the other hand the 
fart of his eſtate, to the amount of o general receipt of executors may be 
i was, at the time of his death, out on ** io far rebutted by other circumitances 
we mortgage. Thompſon, (who was an (as in Churchill v. Hopſon,) as to 
uu attorney,) after the teſtator's death, ** make him only, who actually receiy- 
called in the mortgage and received the * ed, liable. Ihe cafe of Churchill v. 
money, and he ſent his clerk with the “ Han, being a particular caſe 
it be algnment ofthe mortgage to his two co= ** grounded on cireumſtances, does not 
and executors, who executed the ſame, and “ turnith any general rule. A joint 
F ſgued the receipt indorſed thereon. receipt given by executors is only a 
a Th:p/:n became a bankrupt on the 27th “ ſtronger proof of their having all re- 
ſtinck July, 1756, without having accounted “ ceived the money than that of a joint 
into for tais money, and the plaintiffs, the ** receipt given by truitees, becauſe it 
% cgatees filed this bill to charge Clarke ** is not neceſſar for conformity that 
ma pnd Betts with this money received by “ all the executors ſhould join in giv- 
be» :omp/or, It was in proof in the caule ing a receipt, whereas it is otherwiſe 
mat 7 homp/on was much in the confi= with truſtees, But I do not fee any 
ence of the teſtator in his life-time, ** ground for a coùrt of conſclence to 
hem, Ind acted as his attorney; that Thomp- * ſay, I will make you liable for the 
what © continued in good credit until about whole money although you never re- 
ru ve weeks before his bankruptcy, and © ceived a farthing of it, merely becauſe fo A ee. 
ö dat the Goo. were paid to him long be- you have joined in a formal receipt. 7 dup 2. 
ore that time. On the hearing of the The receiving the money and the. A 
aſe the ſeveral caſes above-mentioned ** ſigning the receipt are ſeparate and 
0 alle ere cited. Lord Northington, This © diftinet acts, the latter being only (as 
> time Claim is founded on the notion of a “far as it goes) evidence of the for- 
that | general rule having been eſtabliſned *#* mer. The equity in this cafe is fo 
in this court, that where executors * abyious that it will weigh with me, 
— in in à receipt, they themſelves are (if there are no direct precedents to 
I; W liable in /olido, becauſe their join- * the contrary,) againſt any arbitrary 
ced. i 2g 15 unneceflary, and that a different * rule laid down in any age. This 
rale has been eſtabliſned with reſpect * caſe is ſtrengthened by the proviſo in 
14 | 0 rultees who join in receipts, name- re the will, that one executor ſhall net : 
His J chat they are not anſwerable 0 anſwerable for the acts of the 
” aſtiy * but in proportion only to other, which, although uſual in ſet. 
Yor, I. N ; * tlements; 
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« the form. I am therefore of opinion 
« aud declare, that the defendants 


2 „ ha 
does nat appear in the regiſter 5 9 


Cale 16 Elliot verſus Davenport. K 

Loro Kee- IR illiam Elliot was indebted unto Aune Davenport i 8 

1 400 J. by recognizance, and afterwards Anne Davenhar, 225 

2 Vern. ger. by her will, gave and bequeathed unto Sir William Elliot his =; 

— 1 bag executors adminiſtrators and aſfigns the ſum of 4007. which * 

2 1. Ca, Abr. he owed her, together with all intereſt due for the ſame, pro- | hel 

belle vided that he the ſaid Sir //3/7am Elliot ſhould pay, out of te ** 

ak e ſaid 400 J. the ſeveral legacies therein after mentioned, to hs of 

provided be children, * (amounting to about 1507.) and the reſidue of the A 

ben ce laid 400 J. ſhe gave to the ſaid dir lam Elliot, his executa Wi © 

Ls * adminiſtrators and aſſigns; and by her ſaid will deſired and ap- * 

reſt he freely pointed her executors not, by any means, to claim or medde 15 

3 _ with the ſaid 4007. but that they ſhould freely deliver up the 2 

eutors to 0eli- ſecurity for the ſame, into the hands of the ſaid Sir Jillian Wiſh bo; 

rity, and not to Elliot, his executors, adminiſtrators and aſſigns, and ſeal and tors 

o, che debe but Execute unto the ſaid Sir Malliam Elliot, &c. all ſuch reaſon iſ de 

3 88 * e able releaſes and diſcharges, and acknowledge ſatisfaction fa tor's 

execurors, &, the ſaid 400 J. for the ſafety of Sir Milliam Elliot, &c. as the nur 

—_— ſaid Sir I/iliam Elliot, Sc. ſhould think fit. liver 

life of A. decreed this was a lapſed legacy. | time. 

84 1 Sir Milllam Elliot died in the life-time of the teſtatrix the | 

aſter which, the teſtatrix died, and Lilium Elliot the heir d oper. 

Sir William brought this bill againſt the executor of Mr, A 

Davenport, in order to be diſcharged of this recognizance. deper 

Upon which the queſtion was, concerning fo much of . [hou] 

400 l. as was to remain to Sir //Uliam, after payment of tie admit 

legacies to his children, whether that was not a lapſed ki an ab 

gacy, by reaſon of the death of Sir Milliam before the teſts Vived 

trix? 80 

1k, it was agreed by the court, and likewiſe by the con latter 

on both ſides, that where one gives a legacy to a man, os the 

4 — — | or whe 

« tlements, is not ſo frequent in wills, Clarke and Betis, are not liabe! pende; 
but is a good proviſo between exe- cc make good the ſum of 600 l. (no 7 th 

« cutors and legatees who take under ** of which came to their hands) d N01 

« the ſame will. The material part of “ ſame having been received by 4 1 

« this tranſaction is the receiving the 7 hompſen, the bankrupt.” | 
„ money, which was by Thompſon only, N. B. The above is from a coff Ze 
« the other, ſigning the receipt, is only the minutes taken by the regiſter, 1 71 


the decree not having been draw" 9 


EXccuts 
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executors, adminiſtrators and aſſigns, if in ſuch caſe, the EL Lor v. 
legatee dies in the life of the teſtator, tho' the executors are e. 
11 named, yet the legacy is loſt; for the words [executors, ad- $f „ game. 
miniſtrators and aſſigns,] are void, being but ſurpluſage, & = Case 
Mi: expreſſio eorum, Sc. and they are by ſuppoſition of law named 
is | 


only to take in ſucceſſion, and by way of repreſentation as an 
heir repreſents the anceſtor, in caſe of an inheritance; and 
to this purpoſe Brett and Rigden's caſe was cited, Plowd. 340. 
| Where lands being deviſed toa man and his heirs, and the 
deviſee dying in the life of the teſtator, it was held, that the 
| deviſe was void, and the (a) heir could not take; conſe- 
quently if the queſtion here had depended upon this clauſe 


dich 
pro- 
f the 
© his 
f the 
utors, 


4 only, the legacy had been loſt. 

up the 26, It was held, that 4 will might be ſo penned, as that, 
7:11 Wa tio” the legatee died in che life of the teſtator, yet his execu- 
a) and tors ſhould have the legacy; but then it ought to appear in 
100 the will plainly, and by direct words, that this was the teſta- 
00 ft tor's intention; and tho' a will could not (as was allowed) 
a5 the enure as a (6b) releaſe, even ſuppoſing it to be ſealed and de- 


livered, for want of its taking effect in the teſtator's life- 
time, yet, provided it were expreſſed to be the intention of 
the party, that this debt ſhould be ce. the will would 
| Operate accordingly. 


{tatrix; 
heir & 
f Mrs 
nce. 

b of tit 
t of tie 
zpſed k. 
he telt 


And therefore lord Keeper ſaid, that if this a had 
cepended only upon the latter clauſe, (v:z.) that this ſecurity 
ſhould be delivered up to Sir William Elliot, his executors, 
adminiſtrators or aſſigns, in ſuch caſe, it would be plainly 
an abſolute diſcharge of the debt, tho' the teſtatrix had ſur- 
vived the legatee. 


20 0 — 
e COU /:tter clauſe was to be taken as diſtinct from, or independent 


of the former clauſe, in which caſe the legacy would ſubſiſt; 
or whether it ought to be looked upon as ancillary to, and de- 


man, l 


t liable? 

1. (nog pendent upon it, ({cil.) if the legacy took effect, then and 
hands) U then only the executor, in conſequence of it, was to releaſe. 
d by A. ö 
39 


So that the queſtion was reduced to this: Whether the 


ER 


(a) To this pur- 
pole ſee more 
particularly the 
caſe of Gooa-» 
right verſus 
Wright poſt, 
397+.(1) 


1 


(3) 1 Vent. 39. 
& poſt. Sir Barn- 
ham Rider ver- 
ſus Sir Charles 
Wager, vol. 2, 


3 32» 


op! | 
2 (%) Vide alſo Hutton v. Simpſon, 2 323. Warner v. White, 
"ran : Fire, 723. . v. Ambroſe, Doug. note 4, 
ſter's 09 ; F 2 


exccu 


Doug. 330. 
And 
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EL tor v. And his lordſhip decreed, (1) that this latter clauſe wa 
e " dependent upon the former, and therefore, that “ the legacy 

being a lapſed legacy, upon the former clauſe, the latter did 
[ *86 ] not prevent it. That what made ſuch conſtruction appear 


the more reaſonable was, that the like clauſe, in much the 
ſame words, was added to the other legacies given by the ſamg 
will, which could not operate by way of releaſe or extin- 
guiſhment; and tho' it might be the intent of the teſtatrix, 
that the exccutors of the legatee ſhould have the benefit d 
the legacy, (as probably this is always the intent where z 
legacy is given to a man, his executors, Oc.) yet the lay 
being otherwiſe, ſuch intent muſt not prevail : for which 

reaſon, a will that deſigns to prevent the lapſing of a legacy, 
. by the by the death of the legatee in the life of the teſtator, ought to 
2ath of the le- | 


gatee in the life be ſpecially penned. . 

of the teſtator, 4 * . 22 2. 
ane, e. es , I. ve g. . N. 
2 FAA CA + 22 Lands BE ; 


A will that de. 
figns to prevent 
the lapſing of a 


ought 3 1 
& J. lint. SUS | | 5 
Note; The maſter of the rolls, who heard this cauſe the 


day before, but adjourned it over for the lord keeper's deter. 
mination, (before whom it had been in part firſt heard) 
was of another opinion, Lord" keeper alſo ſaid it was 
doutful caſe +, 


— 


o7 aſſigns, and that no uſe ſhould be 


(2)-Bep. Lib: A. 1705, fo. 521. 
% made thereof) was only in aid of the 


« His lordthip declared that the laſt 


„ clauſe in the will (whereby it was 
directed that the ſecurity ſhould be 
« delivered up to the ſaid William Elliot, 
« his executors, adminiſtrators or 


< firſt clauſe in the will, by which alone 


« the ſum is to be taken as a lapſed le. 
ce gacy.“ 


+ An appeal was brought from this decree to the houſe of lords, but befere 


kcaring the parties agreed, 


D E 
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Legate verſus Sewell. 


C. B. for their opinion, and was as follows: (1) 


of birth, &c. remainder over; whether this be a tenancy in tail, or for life only ? 


George Legate, ſeiſed of lands in fee, had a wife named 
Elizabeth; he had no iſſue of his body, but had a nephew 
named William Legate, being his deceaſed elder brother's ſon ; 
he had likewiſe a brother named Henry. 


In September 168 5, this George Legate by his will, after many 5 


legacies therein given, deviſed his lands, in default of iſſue of 
his own body, unto his ſaid nephew William Legate, for and 


during the term of his life, and after his deceaſe to the heirs 


male of the body of his ſaid nephew lawfully to be begotten, 
and the heirs males of the body of every ſuch heir male ſeve- 
rally and ſucceſſively as they ſhould be in priority of birth, Cc. 


and for want of ſuch iſſue, to his brother Henry Legate for his 
life; and after his deceaſe, to the heirs male of the body of 


bis brother Henry lawfully begotten, &c. > ug 


pI Wa. 
* 


[8 ] 


| Caſe 17. 
AVHIS caſe was by the Lord Keeper ſent to the judges of 8 551. 


258. 
| 1 Eq. Ca. Abr. 

304. pl. 7. Deviſe to A. for life, and after his deceaſe to the heirs male of the body of A. and the 
heirs male of the body of every ſuch heir male, ſeverally and ſucceſſively, as they ſhall be in privrity 


. Chanc. 


[88] 


— 


(1) Reg. Lib. B. 1705. fol. 296. The were fully conſidered. 


* 


As to the 


principal caſes in which there have been 
iecond words of limitation ſuperadded 
upon the firſt, are Archer's caſe 1 Rep. 
bb. Backhouſe v. Wells, 1 Eq. Ca. 


Adr. 184. Law v. Davis, 2 Lord 


Ray. 1561. Goodright v. Pullyn, 2 Lord 
Ray. 1437- and 2 Stra. 729. S. C. 
Minſpull v. Minſhull, 1 Atk. 411. Roe 
„ rew, 2 Wilſon, 322. and Doe v. 
Laming, 2 Burr. 1100, in which laſt 
caie all the former with many cthers 


Vol. I. 


general queſtion in what caſes the rule 
in Shelley's caſe is applicable, vide Bale 
v. (arr, poſt. 142. Attorney General 
v. Sutton, poſt. 766. Papillon v. Voice, 
2 vol. 471. Coulſen v. Coulſen, 2 Atk. 
240, 247. 250. Bagſhaw v. Spencer, 


1 Fez. 142. Garth. v Baldwin, 2 Viz. 


646. oy, v. Ambroſe, Doug. 323. 


Jones v. Morgan. Erown's Cha. Rep. 
206, | 
F 2 Du. 


h 
q 
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LEGATE v. 
SEWELL, 


The certificate 
of three of the 
1udges of C. B. 
t the Lord 
Keeper on this 
point. 


The certificate 
of Mr. Juſtice 


Trac; . 


[ 89 ] 


2) Ste this cafe 
cited and ſtated 
at large, 


Ante, p. 57. 
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Qu. Whether Milliam Legate the nephew had an eſtate- 
tail veſted in him, or an eſtate for life only in the lands to him 


deviſed? 3 
| William Peere Williams pro Quer. 


William Melmoth pro Def. Sewell & Ux, 


May it pleaſe your Lordſhip, 

In purſuance of your Lordſhip's order, the parties concerned 
have attended us with their counſel; and after hearing what 
was alledged by the counſel on both ſides, and on confidera 
tion of the will of George Legate, we are humbly of opinion, 
that William Legate the nephew, by virtue of the ſaid will of 
his uncle, had an eſtate tail veſted in him. This is en 
to your Lordſhip's great wiſdom, 


T. Tv : 


Jo. Blencou, 
Rob. Dormer. 


I am humbly of opinion, that William Legate had only an 
eſtate for life by this deviſe; and that the words [heirs male 


of his body] as this caſe is, are words of purchaſe ; for fo the 


intent of the deviſor ſeems apparently to be, by limiting the 
eſtate expreſsly to William Legate for his life, and by the limita- 
tion over to the heirs male of the body of every ſuch heir male 


ſeverally and ſueceſſively, Cc. which words muſt be wholly 


rejected as idle and void, if we make the former words [heirs 
male of the body of the ſaid William Legate] to be words of 
limitation. And this conſtruction is (I think) warranted by 
the caſe of (a) Clerk verſus Day, Cro. Eliz. 313. and by Archer's 
caſe in 1 Co. 66. b. for the reaſon of Archer's caſe was, not 


that the deviſe was to the heir male of the tenant for life, in 


the ſingular number, (for if it had gone no farther, it had 
been an eſtate tail executed, the word [heir] being nomen col- 
leclivum, and the ſame with the word Cheirs,] and ſo it was 
reſolved inthe caſe of Pawſey verſus Lowdall, 1 Roll. Ar. 626. 
and in the cafe of Clark verſus Day, cited before ;) (1) but the 
reaſon why the heir male there took by purchaſe was, becaule 


PS" "OR A F _— A 


IF 
(1) Et vide Miller v. Seagrave and kind, 96. Doe v. Laming, 2 Burr, 
Troliep v. Trollop, Reovin/en on Gavel- 1110, and Fearne's Cont, Rem. 139: 


the : 


e; 
aim 
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: the eſtate was limited over to the heirs male of the body of 


ſuch heir male; and fo is the opinion of the court in the caſe 
of Patuſey verſus Loawdall; and of the lord C. J. Hale, in the 
caſe of King verſus Melling, 1 Vent. 232. 


And if that be all the reaſon of Archer's caſe, (and thoſe 


| are great opinions I have cited for it) then there is a direct 


authority for me in this caſe, 


In the caſe of Liſſe verſus Gray, 2 Jones 114. 2 Lev. 223. 
Where the limitations were to the ſame effect as here, it was 


held not to be an eſtate-tail executed in the father, who had 


an eſtate for life limited to him; and the court went upon 


| the ſame reaſons (among others) which I have relied upon in 


this caſe; and yet that was upon the conſtruction of a convey- 
ance, where (generally) the words ſhall be taken according to 
the legal ſenſe, and their operation in law ſhall control the 
intent and meaning of the party : but we are in the cafe of a 
wi], where the intent of the party ſhall control the legal ſenſe 


| and meaning of the words. 


And it appears by the record of that caſe of Lifle and Grey, 


that the judgment of the court of B. R. was a ffirmed in the ex- 


chequer- chamber, though the reports of the caſe differ in 


that matter. | 
| Rob. Tracey. 


Memorandum. In this caſe the will of George Legate was of 
moxey directed thereby to be laid out by his executor in a 
purchaſe of lands, to be ſettled in manner and according ta 
thx limitations ſpecified in the caſe above referred to the 
judges ; and therefore the lord keeper directed the caſe to be 
made and laid before the judges, ſuppoſing it to be land; for 


that money ordered to be laid out in the purchaſe of land, ſhould 


be as land in equity, 


And it was inſiſted upon by Mr. Vernon, that where money 


is ordered by a will to be laid out in land, and to be ſettled 


on A. in tail, remainder over to B. there the court has de- 
creed the money to be paid to A. becauſe it would be in vain 
to decree an eftate-tail in the land, which he might cut off 
by a common recovery. Indeed, if A. were an infant, the 


LEGATS ws 
SEWELL. 


[ 90 ] 


court probably would not decree (a) the money to be paid to (a) Poſt, 491, 
bim; n, during his infancy no recovery could be ſuf- 5 
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Laar 9. 
DEWELL, 


tar f 


{#) N 10 the 
praciien lems 


to bare been fince otherwiſe. (1). 


Bare articles, or 
a deed only exe- 
eutea by tenant 
in tail, in egui- 
ty, icem hardly 
{ufticient to bar 
the 13tail, 


cutor, inſtead of laying out the money in a purchaſe, ſhould 
| pay it to William Legate, the firſt deviſee, But Henry Legate, 


purpoſe was cited the caſe of Sir Robert Carr, decreed by lord 


De Term. Paſchæ, 1706. 


fered, and A. might die before he came of age. And to this 


Jeffreys, G 

Sir Thomas Powis cont? why ſhould not the remainder-man rt 
have the beneſit of the chance of the tenant in tail's dying be | 
before a common recovery ſuffered? And for what Purpoſe it is 
are recoveries kept up, but as ſo many mediums betwixt a raſh tern 


and a deliberate act? Beltdes, the tenant in tail, though of 
age, may yet die in a vacation before a term, and ſo not have 
it in his power to ſuffer a recovery. 


Lord Keeper, If this were res integra, where a purchaſe j; 
directed to be made, and the land to be ſettled on A. in tail, 
Sc. it would be molt reaſonable for equity to decree the truſt 
to be executed, and the eſtate-tail to be ſettled, with the fe- 
mainder over; that ſo ſuch remainder-man might have the 
benefit of the chance of tenant in tail's dying before his hay. 
ing ſuicred a common recovery. 


The leaft right, and though of the leaſt value, yet if it be 
2 right, ought not to be taken from any man; but this matter 
ſcems not now open; and i would not break in upon former 
(a) reſolutions. | | 


I agree, the caſe of (5) Champernowne verſus Nirth, vis. 
that a common recovery by ce/Zuy que truſt in tail ſhall bar the 
remainder as much as a recovery by tenant in tail of a legal Prat 
eſtate ; but whether only a deed executed by ce/luy que truſt in ſtatu 
tail ſhall bar the remainder-man, or even the iſſue, that is 


with me a doubt; in regard a deed may be made at a tavern, þ8. 
or by ſurprize; but a recovery is a ſolemn and a deliberate of th, 


act. 2 &, 


It ſeems, in this caſe there had been a decree long fince | 
. ; 4 ( 
obtained by William Legate the firſt deviſee, againſt the exe ba 


cutor of the teſtator, by which it was directed, that the exe- * 
a 


reliey 
relief 


a 3 [ſhou 


i) Vide Short v. Wood, poſt, 470. Ed. - 173. Cunningham v. Meody, 1 Ven. a cou 
ads v. Counteſs of Warwick, 2 vol. 176. 7 reford v. Boehm, 3 Ath, 447+ by an 


the 
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the deviſee in remainder, not being party to this decree, it Lrcare v. 
; » . © : 7 W * 
was held to be void as to him, and in no fort binding. wg,,. RAIN «+ 1 AC 
| The court appearing afterwards not to be ſatisfied with fe 2 I; 
certificate of the three judges, directed that an ejectment ſhould / 3 , EY 79 . 
de brought in B. R. in order to have the matter ſettled: But He cf, OM 


15 : L; 
+ is {aid the parties agreed, and ſo the queſtion was not de- 1D op Ge 


termined (1). | A. ths 4 


» 2 4 C 1 
(1) Yer in 2 Vex. 657. lord Hard- per held Ba ound to agree WI N. 


wicie ſays, that in this caſe lord Cow- the three judges and ſo decreed. 


72 . ue, 


ail, FS r 
ruſ , N 

. : | | x 2 re if ey 
fe- sit George Newland and Beckley, Executors 0 - ade colt bo fury 
the | Caſe 18. fon ln 


Watts verſus 


3 i E ſeiſed of lands in fee owes a debt by ſtatute, and 2 a. Ca. Abr. 


. | ene He ee, 


: 116, pl. 1. 
afterwards becomes a bankrupt, and the creditor by See the caſe of 


5 - Orlebar verſus 
fatute extends the lands, then a commiſſion of bankruptcy is pjeccher and 


| {ucd out; and whether the lands ſhould be liable to the ſtatute- the Duke of 


1 Kent poſt. 738. 

creditor ? was the queſtion, 
| A creditor by 

{tatute of J. S. if J. S. become bankrupt, and the ſtatute not ſued and executed before the bani- 
ruptcy, ſhall come in only pro rata, though there were lands in fee bound by the ſtatute. 
dix. 
r the 
legal 


uſt in 


Upon importunity of counſel, lord chancellor referred this 
to the judges of C. B. before whom it was inſiſted by ſerjeant 
Pratt and myſelf, that the lands were actually bound by the 
ſtatute; and the creditor relying on this ſecurity, it would be 


at is bard that the doubtful words of the ſtat. 21 Fac. 1. cap. 19. 
vern, ck. 9. ſhould diſcharge it. And with regard to that clauſe 
erate of the act which ſays, that creditors by judgment, ſtatute, 
* &c, whereof no execution or extent is ſerved or executed 
Euch * 0n the lands or goods of the bankrupt before his becoming 
exe * dankrupt, ſhall not be relieved for more than a ratable part „ 
exe- * of their juſt debt, without reſpect had to the penalty of the 
ſhould . ſtatute or judgment.” We urged, this extended only to 
,tgatty relieve againſt the penaly; and the words, [creditors ſeeking 


reef ſhall not be relieved,] Sc. muſt be intended to mean, 
{hould not be relieved upon the commiſſion of bankruptcy in [ 93 ] 
Vow court of equity] but if at law they could prevail, (as here 


. dy an extent upon the land) the ſtatute did not hinder them. 


— e 


But 
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NEwLAN S But all the judges of C. B. contra; who held, that the clauſe 
and of the ſtatute was full and plain, that all the creditors of the 


cs bh bankrupt, unleſs where there was a mortgage, ſhould be 
equally paid, And, 


Trevor, C. J. ſaid, A judgment or recognizance did no more 
bind the lands, than the tee of a f. fa. bound the goods at 
the time of the making of this ſtatute; and it was plain, if 
the f. fa. was not ſerved and executed, ſuch creditor, not- 
withſtanding his ſuing out his fi. fa. ſhould come in only in 
proportion with the creditors even by ſimple contract. 


be 


DE 


DE 


Term. S. Hillarn, 1706. 


Beck verſus Rebow, 


HE plaintiff Beck married the daughter of alderman 

Chamberlain, and In conſideration of this marriage, and 
of a ſettlement made by the plaintiff Beck on his wife, and 
the iſſue of the marriage, alderman Chamberlain covenants to 
ſettle his houſe in Leadenhall-/ireet on the plaintiff Beck and 
his wife, and the iſſue of the marriage; and likewiſe coven- 
ants to grant to the plaintiff all the pictures upon the ſtair- 


caſe, over the doors and chimney-pieces, and all things fixed to 
the fretheld of the meſſuage. 


Alderman Chamberlain died, having made the defendant his 
executor, to whom he deviſed this houſe in truſt, to ſettle it 
according to the marriage articles; but the defendant the 
deviſee in truſt of the houſe, had, after the death of the teſta- 


tor, taken away the pictures upon the ſtair-caſe, and over the 


doors and chimneys, and likewiſe the pier-glaſſes, bangings, 
and chimney-glaſſes, which the plaintiff alledged were as 
wainſcot, and fixed to the freehold of the houſe; and the bill 
(inter al') was, that the defendant ſhould make a ſpecifick 


| performance of the articles, and account for the value of the 
| pier-glaſſes, pictures, chimney-glafles, and hangings, which 


the defendant had taken away. 5 


it was urged for the plaintiff, that theſe hangings, pier- 


| Elafſes, chimney-glaſſes and pictures were as wainſcot, being 


fxed with nails and ſcrews to the freehold; and that there 
was no wainfcot under them; and as they would have gone to 
tie heir, and not to the executor : EIS 


So 


[ 94 ] 


Caſe 19. 


Hangings, 
chirney- glaſ- 
ſes, or piers 
g:afſes are mate 
ters of ornament 
and furniture, 
and not to go 


with the houſe, 


[ 95 ] 
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. So @ fortiori, would they in this caſe go to the plaintif, 
ReBow. who was as a purchaſer of the houſe in conſideration of mar. 
riage, and a ſettlement ; and eſpecially, the covenant being 
to grant to the plaintiff all things fixed to the freehold: and 


. . the caſe of Cave verſus Cave (a) was cited as in point. 
2 Vera. . | 


But lord keeper, as to all but the pictures over the doors, 
chimney-pieces, and on the ſtair-caſe, was of a different 
opinion; ſaying, that hangings and looking-glaftes were only 
matter of ornament and furniture, and not to be taken as part 

of the houle or freehold, but removable by the leſſee of the 
: houſe. 


DB 


tiff, 
mar. 
ing 

and 
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erent 


only 


part 
{ the 


. 
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Lord Bindon verſus Earl of Suffolk. (1) Caſe 20. 


LoxDpCRAN- 


| 1 E late earl Szyelt did by his will give and bequeath cron 

the ſum of 20,000 /. (due to him from the crown) to Cowres. 
bis five grandchildren, ſhare and ſhare alike, equally to be 2 Eq. Ca. Abr. 
' divided between them, and if any of them died, then his ſhare 535, Pl. 3. 


| i a, Deviſt 
to go to the ſurvivors and ſurvivor of them, N 1 


: 3 2 and ſhare alike, 
equally to be divided between them, and if any of them die, then to the ſurvivor; they are tenants in 
cemmon, and not jointenants. Nx. (2) 


Upon this the only queſtion was, whether the five grand+ 
children were tenants in common, or jointenants ? | 


And on debate, lord chancellor held and decreed, that the 
xrandchildren were tenants in common, and not jointenants; 
| fo that if one died, his ſhare ſhould go to his executors, and | 
| not to the ſurvivors. The reaſons on which he grounded his 3 
opinion were, that by the firſt words [ſhare and ſhare alike] | 
it was very plain the legatees were tenants in common ; and 
by the ſubſequent words [that if any of them died, his ſhare 
hs ſhall go to the ſurvivor] it muſt be intended, if any of them U 97 ] | 
ſhould die in the life-time of the te/tator ; for by that conftruc- | | 
tion, every word of the will would have its effect and opera- | | 
i . | { 
ö 


**. 


* — 


(1) The bequeſt upon which this „ to be divided between them, ſhare | 
gueſtion aroſe was in the following „ and ſhare alike ; and i either of them | 
Words, I do hereby give and deviſe * die, to the ſurvivors or ſurvivor of | 
the ſaid 20,0007, unto my brothers „ them,” George Howard ſurvived the : 0 
DR a George Howard and Henry Howard, teſtator, but died before any part of the | 
E and unto Henry Howard, Edward money was paid, and upon his ſhare | 
. Howard, Charles Howard, and Diana the queſtion was made, - Bro. Parl. | 
Howard, ſons and daughter of my Ca. 189. | 
aid brother Henry Howard, equally b; 


(2) Vide Barg er v. Giles, 2 vol. 280. 14. S. C. Stones v. Heurtley, 1 Jex. 165, 
Haus v. Haws, 3 Ath. 524, and 1 Vex. 2 8 Hill, 3 Burr, 1881. 4, . 
| 5. | 


0 c tion; 


Lo. Bid por 

v. EARL OF 
SUFFOLK, 

(a) See poſt. 

700. 

Bagwell v. Dry. 


(5) Salk. 237. 
et poſt. Gore 
verſus Gore. 

2 vol. 28. 
Wind v. Al- 
bone, poſt. 575. 


(e) Abr. of 


Caſes in Equity 


292, 3. (1) 


De Term. S. Trin. 1707. . 


tion: for were it not for this clauſe, if any of the grandchil. 
dren had died in the liſe of the teſtator, that grandchild' 
fifth part would have been a (a) lapſed legacy, and have gone 
to the executor, as undiſpoſed of by the will; but by this de. 
viſe over, if it ſhould ſo happen that any of the grandchildren 
ſhould die in the life-time of the teſtator, ſuch ſhare would 90 
to the ſurvivors. 


And though it was objected, that the will of the teſtator 
could not ſpeak, nor take any effect, until the teſtator wa 
dead; yet the lord chancellor obſerved, that the will ws 
inchoate, though not conſummate, from the execution of it; and 
that to many purpoſes in law, it did relate to the (6) time d 
the making ; and the words [if any of my grandchildren die] 
muſt not be taken indefinitely, for it is moſt certain that they 
and all others muſt die: and to underſtand it in the ſenſe that 
had been contended for by ſome, (viz.) If any of my grand. 
children ſhould die before the receipt of the money, that was 
intirely dehors, there being nothing in the will tending to juſti. 
fy ſuch conſtruction, | 


£ 


So that it muſt be underſtood, if any of the grandchillren 
ſhould die in the life of the ſaid teſtator, from which conſtruc- 
tion every word of the will would take effect. 


This decree was reverſed on appeal to the lords. Though 
quære, whether in the caſe of Stringer and Philips, which was 
(e) decreed at the Rolls in Mich. 17 30, lord Cowper”s opinion, 
be not adhered to? | 


er 


— 


(1) The words of the decree in Strin- 
ger v. Philips, are theſe ** His honour 
«« declared that the deviſe of the ſaid 
1001. after the death of the ſaid teſ- 
e tator's filters Lucy and Katherine, 
« unto the ſaid Margaret Nie, Mary 
« Harris, Elizabeth Tucker, Mary Par- 
« ker, and Alice Stringer, to be equally 


** 
—_— 
your 


divided between them and the ſurri- 
vors and ſurvivor of them is a ten- 
© ancy in common and not a joint ten- 
© ancy, and that the words /urvivr 
and ſurvivor of them, are to be un. 
« derſtood of ſuch of them as ſhall be 
« living at the teſtator's death.“ IG. 
Lib. B. 1730. fol. 177. | 
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rand. 
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juſti- 


laren 
truce 


hou 
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Higgins ver/us Dowler, on Demurrer. 


4 ICE Higgins demiſed the premiſſes (being a term for Salk. 16. 


999 years) to truſtees, in truſt for her ſelf during her 
own life, and after her death, for Henry Higgins her ſon, 
after his death, for Mary Dewler his intended wife, and after 
their ſeveral deceaſes, for the eldeſt ſon of the ſaid Henry Hig- 
cins begotten on the body of the ſaid Mary Dowler, in tail; 
and for default of iflue of ſuch firſt begotten ſon, for all and 
every the other ſon and ſons of the ſaid Henry Higgins, be- 
gotten on the body of the ſaid Mary Dowler ; and for default 
of iſſue male of the ſaid Henry Higgins begotten on the body 


of the ſaid Mary Dowler, then in truſt for all and every the 
daughters, ; 


There never was a ſon of the ſaid marriage, but there was 
a daughter; and the huſband and wife being both dead, it 
was objected by Sir Thomas Powts, that the limitation of the 
truſt to the daughter was void, it being after limitations in 


1 


[98] 


Caſe 21, 


2 Vern. 600. 


Limitation of 2 
truſt of a term 
to a man for 
life, remainder 
to his firſt & c. b 
ſon in tail, and 
tor want of iſſue 
male, then to 
all his daugh- 
ters, there ne- 
ver having been 
a ſon; adjudged 
the truſt to the 
daughter good. 


(1) 


[99]. 


(1)Notwithſtanding that the authority 
of this caſe has been in ſome inſtances 
called in queſtion (as in Clare v. Clare, 


Ca. Temp. Talb. 26. Wyth v. Blackman, , 


Jex. 202,) yet it ſeems now fully 


_ Eſtabliſhed by Sranley v. Leigh, 2 vol. 


086. Stephens v. Stephens, Ca. Temp. 
Taib, 228. Gorver v. Groſvenor, Bar- 
nard, 54. Sheffield v. Lord Orrery, 3 


Ati, 287. Doe v. Fonnereau, Doug. 


470, Marſh v. Marſh, Bro. Cha. Rep. 


293. the reſult of which caſes (in the 
words of Mr, Fearne,) is © that what- 
ever number of limitations there may 
* be after the firſt executory deviſe of 
** the whole intereſt, any one of them 


3 


© which is ſo limited that it muſt take 
effect (it at all) within 21 years af- 
re ter the period of a life then in being 
«© may be good in event, if no one of 
«© the preceding executory limitations, 
N which would carry the whole intereſt, 
« happens to veſt. But when once any 
ce preceding executory limitation which 


carries the whole intereſt, happens to 


« take place, that inſtant all the ſub- 
« ſequent limitations become void, and 
cc the whole intereſt is then become 
«© veſted.“ Fearne's Cont. Rem. 407. 
&«& Vide allo the notes to Doe v. Fonnes 
ce reau, Doug. 485 et Seq. ; 


tail 


De Term. 8. Michaelis, 170%. 


Hrecins v. tail to the ons, which 1 in caſe of a term was not to be at. 


DowLER. 
lowed. be z 
Sed per lord chancellor with great clearneſs: there is a dj. * 
verſity where the limitation in tail ever veſted; for there it A 
muſt be admitted the remainder over would be void ; but x A 
in this caſe there never was a fon, the remainder of the tryf the | 
of the term to the daughter is good; and it is no more thanx allet 
limitation of a truſt of a term two ways, (/cil.) if there be: devil 
ſon by the marriage, then the limitation is to that ſon, but if acti0 
there be no ſon by the marriage, but a daughter, then to yet ĩ 
that daughter; and this is not too remote a contingency, be. L 
cauſe confined to a life in being. "Ip 
However, as I am not for determining this point without to be 
further conſideration, over-rule the demurrer. preſc 
6a) 30 May But afterwards on the (3) hearing, his lordſhip diſmiſſet * 
mite bill. 0 
| ö made 
On the authority of this caſe that of Stanley verſus Leg 
was adjudged by his honour the maſter of the rolls, which 
| lee þo/?, 2. vol. 686. 
Gawler verſus W 1 
Caſe 22. Je ade. 85 
. ton 
2 Eq. Ca. Abr. NE binds himſelf and his heirs in a bond, -and deviſes , de 
. his lands to F. S. the bill was brought upon the ſtatute Mee 
lands in fee of the third and fourth of Milliam & Mary, cap. 14. to 0 alled rato 
binds himſelf | 
and his heirs in the real aſſets in the hands of the deviſee. to rec 
a bond, and de- . 
viſes his lands to J. S. in fee, and dies; in a bill brought by the obligee in the bond, to ſubjeR th! Wark 
deviſee to the payment of debts, the deviſor's heir muſt bo made a party. (1) 11 
| Mac 
{ 100 ] And objected, that the heir of the deviſor ought to be TP 
made a party to the ſuit, the ſtatute ſaying, that an action of Ka, 
debt ſhall be brought againſt the heirs at law, and ſuch deviſces . % 
Jointly, © 
It was anſwered by the other fide, that the will having ts 
given all from the heir, and thereby broken the deſcent, it ne n 
would be a vain thing to make the heir a party, in regard it k 
would only oblige the plaintiff to pay him coſts ; that it wi e 50 
true, had ſome part of the real aſſets deſcended to the heit, endat 
2 * = | — — "tle 1 
(1) So Warren v. Stawell, 2 Atk. 1 125. Vo 


they 
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affect 
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then the heir was to be made a party, for then there was to 
be an average; but when nothing deſcended to the heir, 
there could be no reaſon, in ſuch caſe, for bringing him be- 
fore the court. 


And though i in an action at law, it was neceſſary to make 
the heir a defendant, that was, decauſe the debt was in the 


bet & detinet, and the heir privy to the anceſtor, and the 


deviſee not; and ſo, for conformity ſake, the ſtatute, in an 
action at law, directed that the heir ſhould be a co-defendant 
yet iwas otherwiſe in a ſuit in equity. 


Lord chancellor Cowper © It is the act of parliament makes 


this aſſets in the deviſee's hands; ; and that requiring the heir 


to be made a defendant, you muſt follow the remedy therein 


preſcribed; and this bill in equity, is as an action at law; 


otherwiſe if there were no heir; and perhaps it might be 
otherwiſe too, if the bill had charged that the plaintiff had 
made inquiry, and could find or diſcover no heir. 


8 


* Young verſus Cottle & & cont, 


HE archbiſhop of Canterbury in 1673. granted the re- 


giſter's office of the prerogative- court to Mark Cottle, - 


Exton and Sheldon, for their lives; Sheldon dies, Exton declares 
by deed, that his name was uſed in truſt for Mark Cottle, and 
covenants to depute ark Cottle, his executors or admini- 
irators, or ſuch as he ſhould appoint, and in the mean time 


bo receive the profits to ſuch uſes, and under ſuch truſts, as 
{ark Cattle ſhould direct. | 


Aar Cottle by deed (executed fo long * as in 1679. 
ad all of his own hand- writing,) appoints, that after his 


GAwIEAN vv. 
Warn, 


Caſe 23, 


Appointment by 
deed of ſuch 
and ſuch an- 
nuities to be 
paid out of an 
office, counters 


mandable, 


[*101] | 


eath, one Richard Hear, who was then in his office, ſhould 


de the deputy regiſter; and in caſe of his death, or removal, 


ach other perſon as his executors ſhould appoint; and di- 


ts ſeveral annuities to be paid out of the office, and that 


ie moiety of the ſurplus ſhould be paid to his wife for ber 


e, and after her death, to the defendant's father Mark Cattle 


at younger, (being nephew of old Mark Cottle) and the de- 
endant; and the other moiety to belong to the ſaid Mark 
2 the nephew, and the defendant his ſon, 


You, I. IO Under 


YouNne .. 
CoTTLE. 


L xoi | 


(=) Vice 2 
Vern. 473- 
Clavering verſus 
Claverlng, ac- 


cord.“ ſed poſt, 


577. Naldred v. 
Gilham contra. 
-(6) Caſes in 
Chanc, part, 3, 
p. 55 


account was given in proof, why the defendant did not clain 


f | 
De Term. S. Michaelis, 1707, 


Under this deed (old Mark Cittle's wife being dead, and 
Mart Cottle the nephew being alſo dead,) the defendant fur. 
viving his father, became well intitled to the whole profits of 
the office, | 


But old Mar Cottle did, by another ſubſequent deed in 1681, 
make different appointments of the profits of the office, unde 
which the defendant was intitled to the profits of a moiety 
of the office only, and Hear (who was to be deputy of 
the office after old Mark's death,) died; upon which dl 
Mark, by the latter deed, appointed another deputy, and foon 
after old Mark Cottle died, leaving his widow executrix, whe, 
claiming a greater intereſt in the office under the latter, than 
under the former deed, concealed the former; and a god 


under the firſt deed for ſo many years, but accepted his ſhar 
under the ſecond deed, 


5 : d 
And now the only queſtion was, which of theſe two deed 
ſhould prevail ? 


It was objected, that the firſt deed, being an abſolute dil 
poſition of the profits of the office, without any power of r. 
vocation, ought to ſtand; and though this firſt deed. was al 
along in the cuſtody or power of old AZark Cattle, yet fo, (ﬆ- 
nerally) were all voluntary ſettlements, notwithſtanding 
which, in caſe of (a) two different voluntary ſettlements of 
the ſame eſtate, the firſt ſhould prevail ; and the caſe of the 
ducheſs of Aibemarle (b) and the earl of Bath was cited, 
where there was a voluntary ſettlement, and a power « 
revocation in the preſence of fix witneſſes, whereof three 
were to be peers, and there was a writing importing a *: WW © 
vocation, but not being atteſted according to the power, i 
was not ſufficient. E: 

On the other fide it was anſwered, that this appointment 
of 1679. in the firſt deed was in the nature of a will, and 


conſequently revocable by any latter deed, r 


Lord chancellor : The firſt deed is only an authority, 2 
therefore clearly countermandable by the ſecond; and it Is 
no more, than if one ſhould appoint his bailiff of his man" 
of Dale, to pay one moiety of the profits to A. and the othef 


moicty to B. this is countermandable at pleaſure; * 
2 


he m 
) Mary 
e the 


i 
4 
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he ce reaſon that old Mark Cottle could appoint another Youre o. 


eputy, after his death, to manage the office, { Hoar the firſt Corrrx. 


pointed deputy being dead,) ſo could he alſo mike another 


;{poſition of the office. | 

Whereupon the court decreed againſt the firſt deed in - 
vour of the ſecond, and that the firſt ſhould be delivered 
p. 


D E 
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Collins verſus Plummer. Caſe 24. 


a 


NE in confideration of marriage ſettles lands upon 

himſelf for life, remainder to his intended wife for life; 

mgnder to the heirs of his body on his wife to be begotten; 
mainder to his own right heirs, 


2 Vern. 635. 
Gilb. Chanc. 
252, 

Upon a ſettle- 
ment A. is 
male tenant fos 


. : | lite, remainder 
de heirs of his body by his wife Jane, and in the ſame deed A, covenants not to ſuffe a coverv, 


tat the lands ſhall be enjoyed according to theſe limitations; A. does ſuffer a recovery and de- 
$ the lands the covenant good to bind the aſſets; but A. being tenant in tail, and as ſuck, 
ag power to fufter a recovery, the lands deviſed ſhall not be affected. 


And in the deed of ſettlement there is a covenant with the 
ſtees from the intended huſband, for himſelf and his heirs, 
the will not diſcontinue, dock, or ſuffer any recovery, to 

the limitations in the ſettlement, but that the iſſue of 


marriage ſhall enjoy and hold the premiſſes purſuant to the 
limitations. 


de marriage takes effect; and they have iſſue a daughter, 
" Narries the plaintiff, and to whom her father, who 
; the lettlement and covenant, gave a conſiderable por- 


G 2 Tha 
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CorLLINSs v. 


e eee * The father afterwards ſuffers a recovery to the uſe of hin. 


1 | ſelf and his heirs, and then deviſes the lands in truſt for his 
h . [ 105 ſaid daughter for life, with remainder to her firſt, Cc. fon in 
| | tail male; and if the daughter ſurvived the huſband, to the 
daughter in fee; but if the daughter ſhould die firſt, then th 


; remainder over, and dies, 7 
FE | The huſband and wife bring a bill againſt the deviſee 1 he 
14 executor of the father for a ſpecifick performance of the co. the 
l 'F venant; and for the plaintiff it was inſiſted, that this co. in! 
$5 f 

'* venant was not only a good covenant, but bound the land, 


N bo. | And though a condition that tenant in tail ſhould not ſuf 

6 (, nft,224. à (a) recovery, was void, juſt as a condition that tenant in 

* (1) tail ſhould not alien was; yet, in each of thoſe caſes, 2 co. 
venant not to alien, or a covenant that tenant in tail ſhould ng 
ſuffer a recovery, was good. 


Then if this covenant was a good covenant, it ſhould n 


equity operate as a diſability upon the father from ſuffering: 1 
recovery; especially, in regard it was in the marriage: eite. in th 
ment, and conſequently to be taken as part of it; and it un tenti 
compared to the lord Peterborough's caſe, where there wi «<>: 
tenant for life, with a power to make leaſes; and the tenait our 
for life covenanted he would not make leaſes; but afterwarc fas 


notwithſtanding his covenant, executed ſuch power; upd Conte 


which equity ſet aſide the leaſes; and for the ſame reala It 


equity ſhould ſet aſide this recovery, or at leaſt decree, nds 

thoſe claiming under it, ſhould convey ſuch eſtate to (ug 

daughter and heir of the marriage, and in ſuch manner a5 party 

ſhould have taken, if ſuch recovery had not been ſuffered, denie 

| 12 * Cove 

| On the contrary it was urged, that a condition that tera 4 

[$63 2 | | _ 
in tail ſhould not alien by recovery, was void; and a cots 4 

: | — 

ant, if it would affect the land, was the ſame tie upon n all 

6 Top an a7! 

land as a condition, and conſequently muſt be void too. * 

Suu! 

Phat it was an uſeful maxim in law, that lands ſhould s mo 

be unalienable. land h. 

. ; F þ 1 

But beſides, the deviſe, as here penned, anſwered the i We b 

; tent of the ſettlement; and it was the huſband of the (aug —__ 


— TOI 


(1) And allo Harg. Coo Lil, 223, b. note 1. and Driver v. Edgar, Comp: l 
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tat would now have the intail in the daughter, in order, that 
by a recovery, he might get the eſtate veſted in himſelf, and 


bim. 
or his 


ſon in deprive the family of it; whereas by the limitations in the 
to the will the eſtate was ſecured to the heirs male of the marriage; 
en the ad the wife, if ſhe ſurvived, was to have the fee. 


Lord chancellor : The covenant being in the ſame deed with 
| the ſettlement, proves that the conveyancer knew very well that 
the father might ſuffer a recovery, and that it was an intail 
jn him. | 


ee 2nd 
he co- 
1s (0 
and. 


t ſufter 


nant in 


And tho' if this were only articles by which lands were 
covenanted to be conveyed to A. for life, with remainder to 
the heirs male of his body; on a bill brought for the execution 
of ſuch articles, the lands would be ſettled upon 4. for life, 
) with remainder to his firſt, Sc. ſon in tail male; yet here 
it is the caſe of an actual ſettlement, and not of articles. 


] 2 C- 
wuld no: 


1 * 


ould 11 


Fering 1 The conveyancer knowing therefore, that it was an intail 
e. ſettle inthe father who took by the ſame deed, it is plain the in- 
d it un tention of the deed was, that the parties ſhould rely and 


depend on the ſecurity of the father's covenant; and equity 
ouzht not to vary or alter the ſecurity which the other ſide 
has agreed to accept of, for that would be going beyond, and 
conſequently againſt, the intent of the parties. 


ere Wo 
je tenal 
erwardh 
r; vp% 
ne rea 


tee, 10088 214 Sir Stephen Langham, where one covenanted to leave his 
te to UI daughter 10,0007. and it was ſought by the bill to make the 
ner a5 party give ſecurity for performance of this agreement ; but 
iffeted. denied per cur'; becauſe the plaintiff agreed to accept of the 


covenant, and equity would not alter the agreement of the 
parties: and this differs from the caſe of lord Peterborough ; 
becauſe here the covenant is in the ſame deed, but there was 
an agreement ſubſequent to the railing of the power, to extin- 


hat ternal 
| 4 covet 
upon 


lt may be compared to the caſe of lord (a) IWarrington 


CoLLins v. 
PLUMMER, 


Articles to ſettles 
lands to one for 
life, remainder 
to the heirs of 
is body; in 
execution of the 
articles, equity 
ſhall go accord- 
ing to the in- 
tent, and not 


rect an eſtate tail according to the words. (a) See the caſe of Trevor verſus Trevor poſt. 622. 


rl 


One covenants 
to leave his 
daughter 
100col. equity 
will not compel 
him to give any 
further ſecurity 
than this cove- 
nant. that being 
at firſt accepted. 
(a) Precedents 
in Chanc. 89. 
Alſo ſee Poſt, 
461. 


too. 3 a 
| guinit. Further, in this caſe the intent of the ſettlement — 
ſhould s more effectually anſwer'd, than it would have been if the : 
and had deſcended in tail to the daughter; for then it would 
red thei date been alienable from the iſſue male; whereas here it can- 
ie dan — _ 


(1) And Flight v. Cook, 2 Fez. 619. 
G3 


Cone J 


notz 


CoLtrns w, 
PLUMMER. 


Caſe 25. 


Lo. CHAN- 
CELLOR 
CoupER. 

2 Fq. Ca. Abr. 


727, pl. 2. 
Vide 2 Vern. 
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not; and therefore J am of opinion, the covenant does not 
bind the land, ſo as to defeat the will or recovery. 


But it being preſſed, that they might be at liberty to ſue 
the executor, and recover out of the perſonal aſſets, and in 
order thereto, that an iſſue might be directed: 


Per cure Then let the iſſue be, not what the huſband but 
what the 97%, or her iſue, is damnified by the breach of this 


Covenant. 


Tho” ſurely the plaintiffs come too ſoon in this caſe, for 
the wite mav ſurvive; and the whole being limited to the 
wiſe, if ſhe does ſurvive, - ſhe perhaps may be no ways 
damnified. 


Alſo it being alledged, that the teſtator did moreover gire 
a portion to the daughter, the defendant ſhall have liberty 
to give in evidence any thing of that kind, which may tend 
to a ſatisfaction of this breach of covenant. 


The court likewiſe obſerved, that the covenant in this caſe 
was, not only that the father ſhould not ſuffer a recovery, but 
that the premiſſes ſhould be held and enjoyed purſuant to the 
uſes limited, which latter covenant, being executory, was 
the ſtronger, as it might afford ſome pretence for a ſpecifc 
performance thereof: but upon the whole, | 


His lordſhip thought the latter covenant was to be con- 
ſtrued as relative to, and dependant upon, the former, and to 
be reſtrained by that; and to have meant no more, than that 
the father ſhould not, by ſuffering a recovery, prevent the 
premiſſes from being enjoyed according to the ſaid limitations 


i Watts & al' verſus Ball & al": 
| HE cafe in eff was: one ſeiſed of lands in fee had 


two daughters, and deviſed his lands to truſtees in ſer, 
in truſt to pay his debts, and to convey the ſurplus to bi 
daughters equally. | 


680. where this caſe is cited. There ſhall be a tenancy by the curteſy of a truſt, as well as of 


legal eſtate (1) 


—— — 


bs (1) So Chaplin v. Chaplin, 3 vol. 234. 182. Et Vide Harg, Co. Litt. 29, 4 


Ca ſborne v. 


Scarfe, 1 Atk. 603. Bur- note 6. 
40% v. Wheate, 1 Bla. Rep. 138, 101. 
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The younger W married and died, * an infant 
ſon and her huſband ſurviving. 


The eldeſt daughter brought a bill for a a ; and the 
only queſtion was, . whether the huſband of the younger 
daughter ſhould have an eſtate for life conveyed to him, as 


| tenaat by the curteſy? 


The huſband in his anſwer had ſworn, that heh married 
the younger daughter, upon a preſumption that ſhe was 


| ſeiſed in fee of a legal eſtate in the moiety; that at the time 
| of the marriage ſhe was in the actual receipt of the profits of 


ſuch moiety; and it was admitted, that this truſt was not 
diſcover'd, until after the death of the younger daughter, nor 
until it was agreed, that a partition ſhould be made. 


Decreed by lord chancellor, that (a) truſt eſtates were 
to be governed by the ſame rules, and were within the ſame 
reaſon, as legal eſtates; and as the huſband ſhould have been 
tenant by the curteſy, had it been a legal eſtate, ſo ſhould he 
be of this truſt-eſtate ; and if there were not the ſame rules 
of property in all courts, all things would be, as it were, at 
ſea, and under the greateſt incertainty. 


His lordſhip added, that this being a caſe of ſome diffi- 
culty, he could have wiſhed it had not come before him as a 
cauſe by conſent; but his opinion was, that the huſband 
ouzht to be tenant by the curteſy ; and the rather, becauſe it 
appeared that he, upon his marriage, did conceive and pre- 
ſume his wife to be ſeiſed of a legal eſtate in the moiety, and 
had reaſon to think ſo, ſhe being in poſſeſſion thereof. 


Wherefore it was decreed, that an eſtate for life in ” 
moiety in ſeveralty, ſhould be conveyed by the truſtees to 
the huſband, with remainder in fee to his ſon, 


In this cauſe Mr. How, (who was for the huſband) cited 


the caſe of Sweetapple verſus (a) Bindon, where money was 
deviſed to be laid out, for the benefit of a feme ſole, in the 
purchaſe of lands in fee; the feme married, and had iſſue, 
and died, the huſband ſurviving ; and decreed in equity, that 
tao the money was not inveſted in a purchaſe during the life 
of the wife, yet in regard, in this caſe, if it had been fo 


laid out, the huſband wand have been tenant by the curteſy, 
G 5 and 


Warrs v. 
BALL. 


109 


(a) Vide ante 
35. Philips ver- 
ſus Philips. 


(a) 2 Vern, 
536. 

So where money 
is to be laid gut 
in the p.rchaie 
of lands in fee, 
to be conveyed 
to the wife, tha? 
the wife dies be- 
fore the purcha® 
made. 
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Warts v. and that this was as land in equity, therefore the huſband we 
Barr. equally intitled. (1) 


(5) Cafes in And Mr. Vernon told me, that tho? in the caſe of (50 lady 


NS renant Radnor and Vandebendy it was decreed in equity, and affirmed 
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| ns _—_— in the houſe of lords, that a feme dowreſs ſhould not have the 
fit of a truſt. benefit of a truſt-term, where the huſband died ſeiſed of the 
vote lady Wit- legal eſtate of the freehold, yet that the contrary, on conf. 
a ox vote deration, was decreed by Sir John Trevor maſter of the roll, 
is T1 in the caſe of Dudley (c) verſus Dudley. | 
5 —— . 
1 * 
i 1 (1) So Cunningham v. Moody, 1 Vez. 176. 
. 0 | (c) Precedents in Chan. 241. But in what caſes, and under what circun- 
8 ſtances a dowreſs ſhall have relief in this court, ſee diſcuſſed at large by the late 
1 maſter of the rolls (Sir 7% * Jet) in his reſolution in the caſe of Banks and 
1 * poſt. 2 vol. 700. 


DI | 
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Lamplugh verſus Lamplugh. 


NE had two ſons by ſeveral venters, upon the younger 
() of which, an eſtate was ſettled expectant upon his 
mother's death; and the father purchaſed an eſtate, part free- 
hold of inheritance, and the other part a leaſe for a term of 
years (of which land he himſelf had the inheritance,) and 
bought theſe lands, the freehold, in the names of the younger 
ſon and the father's nephew, and the leaſehold, in the names 
of the younger ſon and the father's mother, » 


But in the conveyance, the whole ann was 
mentioned to be paid by the father. 


After this, the father took the profits during his life, Ree 
died, leaving the younger ſon about the age of eight years. 


The eldeſt ſon brought his bill againft the younger ſon 
and the reſpective truſtees, inſiſting, that the money being 
mentioned in the deed to have been paid by the father, this 


made the defendants truſtees for the father, and conſequently 
for the plaintiff, 


But the truſtees diſclaiming any intereſt in the eſtate, it 
was decreed by the lord chancellor, I, that the younger 
fon was a ſon unprovided for, notwithſtanding this reverſion 


which he was intitled unto after his mother's death ; for the 


mother might ſurvive the father many years, and in that 


time the younger ſon might ſtarve, if he were to have no * 
proviſion. | 


200, That if the purchaſe had been made in the younger ſon's 


* only, this had been plainly an advancement of the younger 


ſons | 


[ 6 


Caſe 26. 


2 Eq. Ca. Abr, 
415, pl. 3. 
Father buys an 
eſtate in the 
name of his 
younger ſon and 
of a truſtee; it 
ſhall be taken 
as an advance- 
ment : So tho? 
a reverſion be 
ſettled on the 
younger ſon, 
expectant on the 
mother's death. 
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Laurrven fon, and no truſt (1); and the preſent caſe did not differ, in 
. e regard the perſons named with him did diſclaim; . ji 
roc. | . We 
| pecially ſince prudential reaſons might be given, why theſe 

perſons were joined, (viz.) that they might help and protet 

the infant younger ſon; alſo to prevent the eſtate's deſcending 
to a remote relation, in caſe the younger ſon by the ſecond 

venter ſhould have died before his father ; for in ſuch caſe, a 

court of equity might have ſaid, if the father were to come 

for the gſtate, that tho” this would have been an advancement, 
in caſe the younger ſon had lived to have enjoyed it, yet the 
younger ſon dying, the truſtees ſhould, in equity have con- 
veyed it back to the father; and this might be the ule and in- 
tention of naming theſe truſtees : beſides, the younger ſen 
being but eight years old, was unkt to be a truſtce, and 
therefore muſt be intended to have been named for his own 


benefit. (2) 


I 34ly, It was alſo ruled, that the ſtatute of frauds and per- 
60) Se. 20. juries, which ſays, (a) that all conveyances, where truſs 
% and confidences ſhall ariſe or reſult by implication of lau, 
f 113 ] „ ſhallbeas if that ac! had never been”, TIME to truſs 
and equitable interefls, and cannot relate to an ½% which is a 

legal eftate. 


Laſtly, That parol evidence ſhould be admitted to ſhew 
the intention of the father, that this conveyance was for the 
benefit and advancement of the younger ſon ; becauſe it con- 

(a) Vide the curred with the conveyance, and was only to rebut (a) a pre- 
next cale. (3) tended reſulting truſt: and as to the father's taking the profits 


— 1 


— 
— 


(1) So lord Grey v. lady Grey, Finch, | ſelf, Elliot v. Elliot. So if purchaie 
338, and 1 Chan. Ca. 296, S. C. Elliot | made in joint names of father and ion, 
v. Elliot, 2 Cha. Ca. 231. Mumma v. Screope v. Screope, 1 Cha. Ca. 27. But 
| Mumma, 2 Vern. 19. Stileman v. this is a weaker caſe than the former, 
7 Afpdown, 2 Atk. 480. So by grand- Pole v. Pole, 1 Vez, 76. And the ſon 
father in grandſon's name (father being | ſhall not have the benefit of ſurvivor 
BF dead) Ebrand v. Dancer, 2 Cha, Ca. ſhip as againſt a judgment creditor of 
26. So, notwithſtanding the father makes | the father, Stileman v. Afparwn, ? 

; a ſubſequent declaration of truſt for him- {| Atk. 477. 


(2) The like argument holds againſt | lord Hardzvicke's judgment in Blirt- 
a reſulting truſt of a reſidue in an in- Horne v. Feaſt, 2. Vez. 30. 
fant executor. Vide the concluſion of | 


(3) Vide alſo Ulrick v. Litchfield, 2 Atk. 372. And Petit v. Smith, ante, 9: 


De Term. 8. Michaelis, 1709. a 


110g his life, that could be no evidence of a truſt for ach LAMPLUCKH 


for it muſt be intended to have been done by him as guardian Tegen. 


5 Lloyd verſus 
Read, 608. (1) 


And the eldeſt ſon's bill was diſmiſſed with coſts. | 


(1) And Stileman v. Afpdown, 2 Atk. 480. 


D E 


Term. S. Hillarii, 1709. 


$4 | Lady Dowager Granville verſus Ducheſs Dow- 


ager of Beabfort. SIN 

85 HE late duke of Beauſort by his will gave ſeveral 2 Vern. 648. 
the ed ie oh . An executor 

pecifick legacies to all his children and grandchildren, bas a particular 
oy and deviſed the uſe of his filver plate, for the ſervice of his „ 
pt table, to the defendant his ducheſs for her life, and after- the ſurpios. 
255 wards to his grandſon the now duke; and appointed the 
_ defendant the ducheſs his executrix, without making any 
22 expreſs diſpofition of the ſurplus. 
on, 


The queſtion was, whether the ducheſs the executrix 
ſhould have the ſurplus, or whether it thould go according to. 
the ſtatute of diſtribution ? 


And after folemn argument, lord 3 Cnoper de- 
creed the ſurplus to be diſtributed among the next of kin, | 
tpon the authority of Fofter and Munt's caſe (a), reſolved in («) Viden Vern, 
the h 0 473. & ante, p. 
ouſe of lords: the reaſons of which reſolution were, that 8. | 
where the teſtator gives part of his perſonal eſtate to his ex- : 
ecutor, this excludes him from the reſt ; for that the executor [| 115 


cannot 
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Granville 
v. Brav- 
FORT. 


De Term. 8. Hill. 1709. 


cannot have all and ſome; ſo that as to the ſurplus the teſtator 
dies inteſtate, and it ſhall be diſtributed. (1) 


And though it was objected, this was only the »/e of the 
plate deviſed, and not the plate itſelf; his lordſhip ſaid, ſtill 
this was a bequeſt of an intereſt out of the perſonal eſtate, 
and the ſmaller it was, the more it ſhewed that the kindneſ 
of the teſtator towards the legatee was ſmall. However, the 
ſmallneſs of the bequeſt was not material; for an expreſs le. 
gacy of 5/. to an executor, excluded him from the ſurplus as 
ſtrongly as a legacy of 25/7. and 257. as much as 25001, 
and fo ad infinitum. 


Secondly, with regard to the objection of this being the 


caſe of a wife, the court took notice, that there were not 


fa) Vide ſeveral 
inſtances of this 
kind cited in 
the caſe of Far- 
rington verſus 
Knightley poſt. 
$44» (2) 


(5) Poſt. Far- 
rington vertus 
Knightley, poſt. 
544. 


Where the ſur- 
plus is not dif- 

poled of by the 
will, parol proof 


may be admitted 


to ſhew that the 


teſtator intended 


to give the ſur- 
plus to his exe- 

eutor, it being 

only to rebut 


wanting (a) inſtances of the ſurplus being diſtributed, even 
in fuch cafes; and that it would occaſion great incertainty, 
if the nearneſs of the relation ſhould make a difference; for 
then, where the brother, ſiſter, ſon, nephew, Sc. were made 
executors, and alſo expreſs legatees, each of theſe caſes muſt 
create new points, and ſo it would be impoſhble to know 
where to ſtop. 


Thirdly, to what had been urged, that the teſtator could 
not be ſaid to die inteſtate as to the ſurplus, when he had 
made an executor (5), and by expreſs words had ſaid, [this 
is my will.] The caſe of Fofler and Munt was ſaid to be 
liable to the ſame objection. It was allowed, that had there 
been plain proof of the teſtator's declaring or intending his 
wife to have the ſurplus, this would have intitled the wife 
thereto; even though ſuch proof were but parol proof; for 
the wife, as executrix, had the legal title to the ſurplus ; and 
this parol proof would be only to rebut an equity ariſing to the 
next of kin, by reaſon of the expreſs legacy given to the 
executrix. (3) 


an equity ariſing by implication in favour of the next of kin. Vide the preceding caſe. 


—— ä —̊— 


(1) Vide Petit v. Smith, ante. 7. 
Rachficld v. Careleſs, 2 vol. 158. May 162. 
v. Lewin, 2 vol. 162. Farrington v. 
Knightley, poſt. 544. Lord Briſtol v. 
Hungerford, Pre. Cha. 81. and 3 vol. 


194 note, 


(3) So Littlebury v. Buckley, 2 Vern. 
677. Batchelor v. Searle, 2 Vern. 736. 
Rachfeeld v. Careleſs, 2 vol. 15 8. Dude 


3 vol. 40. Clarke v. Andrew, 2 Ver. 
(2) Randall v. Beoley, 2 e 


v. Jobnſon, 2 Atk. 46. Martin F. 
Rebow, Bro. Cha. Rep. 154. 

Rutland v. Ducheſs of Rutland, 2 vol, 
210. Praforidge v. i oodroſe, 2 Atk. 
68. Lake v. Lake, 1 Wils. 313. 


S. C. Dawers v. Dewes, 


Ward v. Lant, Pre. Cha. 182. Neacſfeal 
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But that the proof in the preſent caſe, of the duke's intent, 
was altogether doubtful and uncertain; [which was however 
allowed-to be read, ] 


GRANVILS 
. BE au- 
rok r. 


The court alſo 0 the caſe of the counteſs («) of (a) 2 Vern. & 


Gainſborough verſus the Earl of Gainſborough, where the late 


vide ante p. 9. 


lord Gainſborough made the counteſs his executrix, and in- 
ſtructed the counſel that drew the will, to inſert therein a 
deviſe of the ſurplus of the perſonal eſtate to the counteſs, 
and the counſel declared that it was unneceſſary, for that ſhe 
would have it of courſe as executrix ; upon which it was de- 
creed that the counteſs ſhould have the ſurplus ; it being un- 
reaſonable that the executrix ſhould ſuffer by the obſtinacy 


ef the counſel, and by his refuſal to follow his inſtructions. 


But afterwards, in the principal caſe, on an appeal brought 
by the ducheſs the executrix in demo procerum, this decree was 


reverſed ; 


(1) lord Guernſey and other lords declaring, that 


the 3 upon which the former decree of Faſter and Munt 
was grounded, was the fraud, and the will's being drawn (a) Sed vide 


at a4 ty ern. 


pot. Farringten 


verſus Knight- 


ley, 548, where 
by the better opinion, no fraud was proved in that caſe. 


And upon the decree of reverſal in the houſe of lords, 
lord Keeper Harsourt founded his decree in the caſe of Ball 


and S (c) 1712. } 


Philips verſus Carew. 


Caſe 28. 


HE bill was brought to diſcover a title to land, and for 2 Fq. Ca. Abr, 
Lon; 
an account of che profits, and to enn, teſtimony, u 


Ec. 


pl. 2. 180, pl. 1. 


Bill lies to per- 
petuate teſti mo- 


ny before trial, on affidavit annexed that the plaintiff's witneiſ:s were infirm and unable to travel. 


— 


(1) 1 Bro, Parl. Ca. 305. 


of the plate to the executrix for life as 


an exception out of the general gift of it 
to the ſon, and therefore not ſuch a le- 


gacy as thould exclude her from the re- 


due, inaſmuch as it does not involve 
the ſuppoſed abſyrdity of giving ex- 


preſsly a part, wire the whole ls in- 


The caſe 
made to the honſe of lords by the ap- 
pellant, conſiders the deviſe of the uſe 


tended to be given. Upon the ſame 


principle ſeveral other caſes have been 
decided, Griith v. Rogers, Pre. Cha. 
231. Heſtins v. Heins, Pre. Cha. 


263. Jones v. We/tcomb, Pre. Cha. 


316. Newſtead v. Jahuſton, 2 Atk. 
45. Southcote v. Watjon, 3 Atk. 226. 


Lawyen v. Lawiſ:n, 7 Bro. Parl. Ca. 
131. | 


1he 
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Pailirs . The defendant anſwered as to the title, and demurred as to 
Carew. perpetuating evidence, in regard the plaintiff might bring his 
ejectment, and examine his witneſſes at the trial. (1) 


And upon affidavit that the plaintiff's witneſſes were infirm, 
and unable to travel, the demurrer was over-ruled by the 
maſter of the rolls, and afterwards by the lord chancellor 
on a rehearing (2). But it was admitted by the lord chan. 
cellor, that without ſuch an affidavit, the demurrer would 
have been good, it being a common ſuggeſtion in a bill, but 
when ſworn, if ſuch a demurrer ſhould be allowed, it might 
introduce great inconveniences and bir, and a failure 
of juſtice. 


Dul 


greec 
duke 
the p 


moth 


— 


aid 
— 


(1) Vide OP v. Rogers, 1 Vern. (2) Reg. Lib. B. 1709, fo. 193. Et 
441. Branahyn v. Ord, 1 Atk. 571. vide Shirley v. Earl Ferrers 3 vol. 77. 
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Duke of Hamilton & Ux' verſus Lord Mohun. 


UKE Hamilton married the daughter and heireſs of the 
D lord Gerrard, and the articles of marriage were a- 
greed on with great deliberation, one of which was, that 
duke Hamilton ſhould within two days after marriage, for 
the peace of the family, releaſe to the lady Gerrard (being the 
mother and guardian of the young lady) all accounts of the 
meſne profits of the eſtate; it being inſiſted upon by the 
mother at that 'time, and admitted by the duke, that the 
charge of the education of the young lady, and the intereſt 
paid by the mother upon a mortgage of good part of the 
eſtate, which had been diſcharged by her as guardian, would 
come to as much as the profits of the eſtate, 


two days after the marriage. 


an account of the meſne profits. 


Firſt, It was urged for the defendant, who was executor 
to lady Gerrard, that here was no ſurpriſe or miſrepreſenta- 


peace of the family. Second, that if the duke had, after 
th: marriage, given ſuch releaſe, equity would not have re- 
lieyed againſt it; and for the ſame reaſon it ought not to re- 
lieve againit a covenant for the giving ſuch releaſe. Thirdly, 
that if agreements (though upon good conſideration and de- 


lideration) 


Alſo it was admitted by the parties, that the mother was 
intitled to her dower of a third of the eſtate, which was in 
mortgage for a term of years, but the mortgagee had never 
entered upon the premiſſes. And in the marriage articles 
the duke bound himſelf in the penalty of 10, ooo J. to the lady 
Gerrard, for the giving this releaſe within the ſaid ſpace of 


Duke Hamilton was ſued upon theſe articles at law, and 
brought his bill in equity to be relieved againſt _ and for 


tion, but a very ſolemn agreement, and which tended to the 


= 8 bg 


Caſe 29. 
Lv. Chax- 


CELLOR 
CowPER. 


Salk, 158. 

2 Vern. 652. 
Gilb. Chane, 
297. 

1 Eq. Ca. Abs 
90, pl. 6. 
r 
Huſband before 
marriage cove- 
nants to releaſe 
his wife's guar- 
dian of all ac- 
counts, net 
binding, 
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Haul ron liberation) could not be made, it might turn to the difadvane 


v. Monvun. 


0 120 ] 


a) Salk. 155, : 


tage of infants; for then no guardian could be ſecure from 
ſuits, which would end in diſcouraging all treaties of mar. 
riage on behalf of thoſe that were in wardſhip to them. But, 


Lord chancellor ſaid, that admitting there was no ſur. 
prize in the gaining of this covenant from duke Hamilton, 
(as there ſeemed to be none) it being agreed upon after great 
deliberation, and advice of counſel on both ſides: 


And admitting there had been no concealment of the mat. 
ters to be accounted for, (though in this caſe the particulars 
of what was to be releaſed did not ſo fully appear as they 
might and ought to have done: ) | 


Yet this covenant to make ſuch releaſe ought to be ſet 
aſide, as it ſeemed to be extorted from the duke by one who 
had a power over the young lady courted by him; by one who 
had a power over her, as her parent; which ought not ta have 
been made uſe of in this manner. 


'That it was as if the mother ſhould ſay, a ſhall not 
have my daughter, unleſs you will releaſe all accounts. 


That this agreement was within the ſame reaſon as a mar: 
riage-brokage agreement, which had been ſo often condemned 
in equity. (a) | 

A bond to give money if ſuch a marriage could be ob- 
tained, was ill: and, - 


By the ſame reaſon, a bond to forgive a ſum of money mul 
be ill alſo. | 5 


That the caſe of a mother or guardian inſiſting upon ain 
for conſenting to a marriage, muſt be a much more frequent 
miſchief, and in all probability oftner happen, than an agree- 
ment of this nature with a third perſon. 


That it was moſt natural in this caſe to treat with the 
guardian and to tolerate ſuch an agreement, would be paving 
a way to guardians to ſell infants under their wardſhip ; and 
the greater the fortune was, the greater would be the tempti- 
tion to treat in this manner with the guardian, in order u 


ſuch a marriage. 


And though ſuch releaſe, had it been given, after nor. 
riage, by the huſband, of all accounts to the guardian, might 


be good; it would be, becauſe if 


in regard the duke might reaſonably 


e heir is under the awe of his parent in ſuch caſe, and not ſup- 

| poſed to act freely; for which reaſon a court of equity re- 
ſet leres againſt all ſuch private agreements. And therefore 
rho 


leaſe. ( 1) 


after marriage, it muſt be preſumed to be given freely; 
whercas this covenant could not be ſuppoſed to be made freely, 


lord chancellor relieved againſt this covenant to give a re- 


— 
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i 
ſuch releaſe were given H at 1.TON 


V. Mouun, 


121 J 
apprehend, he muſt have 


loit the young lady, if he had refuſed the covenant. 


That this was within the common caſe of equity's re- 
lieving an heir againſt any private agreement with his father, 
upon the marriage of the heir; as where the father covenants 
to fettle an eſtate on the marriage, and the heir privately 
agrees to repay (a) back ſo much out of it to the father; the 


(a) Vide the 
caſe of Sir 
Nicholas Butler 
verſus Sir Hen- 
ry Chauncey 
cited in the 
Abr. o: Caf. 


in Chancery 89, 


þ 


(1) As to the grounds of the inter- 
ference of this court in tranſactions be- 
tween guardian and ward, vide Hylton 
v. Hilton, 2 Vez. 547. and Pierſe v. 
Waring, therein cited; which was heard 
before lord Hardawicke on the 13th No- 
denber, 1745, where Samuel Warizg, 
having been guardian of Thomas Hall, 
wing was intitled t0.a very conſiderable 
fortune under the wills of two relations, 
a. by the directions of the ſaid Thomas 
Hall, immediately upon his coming of 
ge, inveſt a ſum of 48004. part of the 
perional eftate of the ſaid Thomas Hall, 
ten in the hands of the faid Samuel 
Firing, in the purchaſe of 30007. Eaſt 
Ina Hock, in his the ſaid Samuel War- 
in; name, and on the 22d of January 
ioowing the ſaid Thomas Hail con- 


124 
44 


4 
4 
.*. 


7 
— 


ned the ſaid 20007. Rock to the ſaid 

| Lamael 'Yaring by a deed of gift of that 

paving Gate, The bill was filed after the death 

ö and of che ſaid 7 vemas Hall by the perſons 

908 caming under nim, to open the ſeveral 

round, of the faid Samuel Waring 

det id EQ had been allowed by the ſaid 

lcemas Hall in his life time, and as to 

v1: tam of 30001. ſtock, the chief point 

7 ar- ade by the bill was, that it was to be 
„ might 

1 Vox. 1. 


conſidered as an ademption of a legacy 
of 3000 J. given to M aring by the will 
of the ſaid 7 homas Hall, made juſt be- 
fore he came of age, Waring by his an- 
ſwer, inſiſtéd upon it as a bounty from 
Thomas Hall in reſpect of the care and 
attention ſhewn by Waring in the ma- 
nagement of Hall's affairs. But lord 
Hardwicke tet aſide this deed of gilt 
on the ground of the relation in which 
Waring ttood to Hall, as appears, as well 
from the mention made of this cafe by 
lord Hardwicke himſelf in Hylion v. 
Hylton, as from the words of the decree 
wich are theſe, “ His lordhip declar- 
* ed that the ſum of 3000/7. Eaſt India 
* itock having been retained by the ſaid 
* Samuel Waring, guardian of the ſaid 
« Thomas Hall, the infant, out of his 
*< eilate, juſt on his attaining his age of 
*© 21 on pretence of a reward or preſent 
** for his trouble in the guardianſhip, 
*© ought not, under the circumſtances 
4 of this caſe, to be allowed by this 
court, and doth therefore order that 
the {aid paper writing of the 224 of 
January 1727, be delivered up to 
the plaintiff to be cancelled,” Vide 


„ Reg. Lib. B. 1745, fol. 73. 


(2) And Turton v. Benſon, poſt. 496. 
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Huſhand ſeiſe! 


in ice mortgazes 


for years, and 
marries, the 
mort! gagee ne- 


ver enters; 


ed. I) 


7 
(5) "Salk. 291. & poſt, 137, lady Williams verſus Sir Bourchier Wray. 


the 
wife on the dea h 
of her huſband 
ſhall be endow- 


fſequitur legem. And lady Radnor and 2 88800 s Caſe was 


De Term. Paſchz, 1710. 


Sccondly, As to the point of dower, it had been objeQed 
for the plaintiff, that this was a gift in law, not in equity, 
and that there could be no dower of a truſt, nor conſequently 
of a truſt term: and ſuppoſing a judgment in dower had in 
this caſe, been recovered, yet there muſt have been a ()) 
ceſſet executio during the term; and it being ſo at law, equita 


Cited, Caſes in Parliament 69. 


But lord chancellor contra: there ought to be an alloy- 
ance of the third part of the profits for dower to the mother, 
or her repreſentative. The caſe of lady Radnor verſus Jan. 
debendy was, where there was a purchaſer of the lands, againf 
whom the dowreſs ſought relief in equity as to her dower: 
whereas 8 

Here, when the mortgagee never inſiſted to enter for his 
mortgage, it would be hard that the heir ſhoulc inſiſt upon 
it to prevent the dower. Beſides, ſhe (had there been occt- 


Som 


ment it 
[ 122 J ſion) could have redeemed the mortgage. And as to te WF. 
want of a formal aſſignment of dower, that is nothing in . 
equity; for ſtill the right in conſcience is the ſame: ande uig. 
the heir brings a bill againſt the mother for an account TR 
profits, it is moſt juſt that a court of equity ſhould, in the T 
: ; : e 
account, allow a third of the profits for the right of dower, "iD 
| pla 
Note, 2 Chanc. Caſes 157. GOfbourn verſus Chapman was cit Meral ot 
as a ſtronger caſe. 
| It wa: 
2 ther ſt 
(1) Vide Bands v. Sutton, 2 vol. 707. Hill v. Adams, 2 Atk. 209. en in 
au 10 D 
The f. 
ing 2 
0 tae 10 
remiſles 


(1) So. 

3 Bro, 

7 1557 8 9 
Dy Neis anc 


DE 


Term. S. Trinitatis, 1710. 


Honor ver/us Honor. 


Haney were made before, and in conſideration of 
4 


u. k 

marriage, and entered into about twenty-five years 
ner | | 

© fe, whereby lands were agreed to be ſettled to the uſe of 
an- 


the huſband for life, remainder to the wife for life, remainder 
t» the heirs of the body-of the wife by the huſband begotten, 
:mainder to the huſband in fee. 


- his 


upon 


e uſes in the articles: decreed to go according to the articles, (1) 


dometime afterwards (but before the marriage) the ſettle- 


11 


Caſe 30. 


Lo»znCnane 
CELLOR 
CowpER. 


2 Vern. 658. 
2 £q. Ca. Ab. 
pl. 1. 
Articles and 


_ fertlement 


mentioned to 


e made in purſuance theres, were both made before the marriage, but the ſettlem: ut varied from 


OCCh- ment itſelf was made, and recited the articles; and in purſuance 
hs . . X . F ; 

0 8 the articles (for ſo it was mentioned in the ſettlement) theſe 

0g 8 ands were limited to the uſe of the huſband for life, remainder to 

and 1! | 


unt ot 


| 1 the wife to be begotten, remainder to the huſband in fee. 
in the | 


The marriage took effect; and there was iſſue one ſon 
ne plaintiff) and the huſband married again, and had ſe- 
eral other children. 


JWer. 


18 Cited 


lt was proved that the intent of the parties was, that the 
biber ſnould have but an eſtate for life; and that it was 
en in the family, and by all the relations, that the father 
no power to ſell or charge the eſtate. 


1 
as! * 
i 


de fee: ſimple and equity of redemption of the mortgaged 
ſemilles were limited to the father. | 


lhe father took up 5007. on a mortgage of the premiſies, 
ag got the ſon to join in a fine without any conſideration, 


de wife for life, remainder to the heirs of the body of the huſband 


— 


(1) So , . . VER | 
* " t v. Erijey, 2 vol. 349, marriage, and the ſettlement is not ſaid 
3 Pro. Par. Ca. 327. Robert v. to be made in purſuance of the articles 
by 


pI %, 1 Vez. 238. Sec, where 
b des and ſettlement are both before 


H 4 


Legg v. Goidwire, Ca. temp. Talb. 2o. 
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De Term. 8. Trin. 1710. 


Hoxox v. The ſon brought his bill to compel the father to recomej 
and reſettle the premiſſes on the ſon after his death, and 9 


HoNoR. 


make the ſettlement purſuant to the articles. 


Lord chancellor: It is a plain miſtake in making the ſe. 


tlement vary from the articles : 


The articles are prudent articles; and the wiſe, though 
ſhe is to have an eſtate-tail thereby, yet cannot bar it, bal 
reſtrained by 11 H. 7. (1) And it was plainly intended that 
the father ſhould not have a power of defeating and ſtarving 


the iſſue. 


And the articles being ſo, the ſettlement, which is ſaid u 
be made purſuant thereto, ſhews there was no alteration d 


of the thing, the length of time is immaterial. 


Therefore decree the defendant the father, and his -ſecond 

[ iÞs J wife, to join in a conveyance to ſettle the eſtate as by the am. 
cles, (viz.) to the father, for life, remainder to the. plainti 

the ſon in tail. But as to the mortgage, the ſon haviny 

joined in it, this court will not ſet it aſide; but let the fal 

88 keep down the intereſt during his life; and in regard the d-. 
fendant the father inſiſts to take advantage of this miltaks 

let the conveyance be made at his charge, and let him pi 


colts. 


(1) Vide Green v. Ekins, 2 Atk. 477 I hatley V, Kemp, cited in Hout 


Hoxvel, 2 Vez. 358. 


ii Harvey verſus Harvey. 

ee 059- - Having a daughter married to the defendant, by" 
B. nard 103. F 
3 89 vill deviſed his perſonal eſtate to his daughter, to 9 
1 hom Ab. to her particular and ſeparate uſe, and died. 

2 Eq Ca Ab. | 
ley 5 8 Peviſe of a perſonal eſtate ta a feme covert for her ſeparate uſe, without 2 


truſtees « Nv. Whether good to bar the hutbano ? 


Aﬀerwit 


** 


the intention, nor any new agreement between the making 
of the articles and the ſettlement; and this appearing upon 
the face of the articles and ſettlement, and in the plain reaſon 
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9 Aſterwards the huſband (part of this perſonal eſtate con- 
ſiting of a mortgage) agreed by writing under his hand, that 
the weite ſhould enjoy it to her ſeparate uſe. 

[ts And the queſtion was, (here being no truſtees to whom 
the deviſe was made) whether the wife ſhould enjoy this per- 

ourh ſonal eftate without its being intermeddled with by the huſ- 


ut is band? 
| that 


Lord chancellor: This is a great queſtion, whether the 
rying 


| haband {hall be cornpelled to let the wife enjoy this perſonal 
eltite to her own uſe ? „ | 

For though it is objected, that the teſtator had a power to 
leviſe ir ſo, and that his intent was to make uſe of ſuch 
power, yet it being given to 2 married woman, and no con- 
tract precedent or ſubſequent from the huſband, that he will 
not intermeddle with it, the huſband's title to this eſtate is 
ſvſequent to the will; and the intention being repugnant to 
the rules of law, (viz.) that a feme covert ſhould have a (a) 
property in perſonal goods; it ſeems to me to have ſome diffi- 
culty in it. 
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Wherefore let it be reſerved as a caſe to be argued. 


But as to the mortgage, where the huſband has contraſted 
or declared under his hand, that he would not intermeddle 
wthit; though ſuch declaration may be voluntary, yet it 
mult be preſumed to proceed from a ſenſe the huſband had of 
te teſtator's intent that the wife ſhould enjoy this mortgage 
parately; and to be founded on natural juſtice, though not 
" contrach. For which reaſon, the court was clearly of 


Horwel | 

And lord chancellor faid, that if a real eſtate were deviſed 
to a teme covert for her ſeparate uſe, and a declaration that 
die huſband ſhould not intermeddle with the profits, but that 
the wife ſhould enjoy them ſeparately, he doubted this would 


nt, by K 


| tem. (+) ö 


Burridge 


0p1n10n, that the huſband ſhould be bound by this agreement. 


de 2 repugnant clauſe, and the huſband would ſtill enjoy 


HARVEY v. 
HARvEX. 


What circum- 

ſtances will un- 
doubtedly make 
ſiuch Will 804. 


1 


(a) Vide Bur- 
ton verſus Pier- 
point poſt. 

vol. 2. 78. 


without 148 


Afterwa 
H 3 7 7 


— 


\ A * . . | 
1 It does not appear either by this report, or that in Yerx. nor even in the re- 
duter's book, wh at was lord Cowper's final determination upon this point; but 
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De Term. S. Trin. 1710. 


Caſe 32. | Burridge ver/us Bradyl. (2) 
1 


Lord Chan- 
cellor Cow 


„an has a. wiſe and two daughters, and by his wil 
deviſes 3,400 J. to be laid out by his executors in the 


PER, Cauſe Purchaſe of annuities in the exchequer for 99 years term; 


by conſent, and to be enjoyed by his wife for her life, ſhe releaſing her 
. Ab. dower; and after her deceaſe, to go equally to his two dauph. 
Fecuniary le- ters; and bequcaths 1000 /. a-piece to his ſaid two daughters 
1 payable at their age of 21, or marriage; and dies, leaving 
oy * very little more aſſets than would pay the 3, 400 J. which ws 
+ legacy given to be laid out in the buying the exchequer-annuities. | 


to a wife, in 


confideration that ſhe reieaſe: -dower, ſhall be pre ſerred. So money i AY to buy land, or a 
annuity, is as a Ipecihck icg icy, and ſhall not come in average. | 


end objected, theſe were all pecuniary legacies, and there 
being a deficiency, they muſt all come into average, and 
ſuffer alike; that equality was the higheſt equity: and 
would be very hard if the wife, who might marry again, 
ſhould go away with all, ſo that the children might, in het 
life-time, ſtarve, and be without any ſubſiſtence. 


Lord chancellor: The 3,4007. ſhall have the preference; 
and if there be not aſlets enough to pay the other E 
they muſt be loſt. 

the 


It is of ſome weight, that theſe annuities are to go to ths 
children after the wite's death; but eſpecially as the wife 154 
purchaſer of the annuities for her life, by her releaſing het 
dower, (3) and for that money ordered by will, or article 

ſ 
the caſe of Bennet verſus Davis, 65 which was determined at the Rolls in Dt 
cenber 1725, ſeems to have ſettled It, 


— 


#1) PoR. 2 vol. 316. Vide alſo Relfe holden a truſtee to ſeparate uſe of vil 
v. Huter, Bunb. 187. In Parley v. of an eftate deviſed to him for the lia. 


Darliy, 3 Ark. 399. Huſband was ibeod of the <vife. 
(2) Reg. Lib. A. 170, fo. 536. 


(3) Vide" Boxer v. Morret, 2 Ven. the annuities by releaſing her con 
420, where lord Fardevicie conſiders Vide alſo Lewin v. Lewin, 2 Vez. 45 
this caſe of Burrigge v. Bradyl, to have as to priority amongſt pecuntary * & 
been determined principally on the gatees. 
biound of the wife being a p purchaſer o& 
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to be laid out in an annuity, or in land, is in equity looked BUxRIDeR 
upon as an annuity, or land, and conſequently to be taken U- BaavyL 
for a ſpecifick deviſe, (1) and not a pecuniary legacy; it is 


therefore to be preferred before a pecuniary legacy. (a) (a) See th 
e au- 
thority of thi 
decree queſtioned by Lord Parker poſt. 541. in the caſe of Hinton KA Poke: 


— — 


(1) Sed contra, as to an annuity Atk. 693. and H. 
charged upon, or to be purchaſed by therein dee. = . 
peri ſonal eltate, Hume v. Edwards, 3 | 
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Term. S. Michaelis, 1710. 


Caſe 33. Pye verſus Gorge. (1) 


Lord Keeper 


HAR cok Tr. 


JI was declared by the lord; keeper Harcourt, that where 
1 there were truſtees appointed by will to preſerve contin- 
gent remainders, and they, before the birth of a ſon, joined 
in a conveyance to deſtroy the remainders, this was a plain 
breach of truſt; and any perſon taking under ſuch convey- 
ance, if voluntarily, or having notice, ſhould be liable to 
| the ſame truſts. 


Sa'k. 680. 
Gild. Chance 
26 2, 3503 

1E Jo Cle "AM 
384 p'. 1. 
re. Ca. 308. 
Trufces for 
preſerving con- 
tinsent e mainders 30 >in in a conveyance before the birth of a * 3 this a breach of truſt, and equity 


wile relieves fe i 3. A e Gu 4 Fe KR . 84. 
And tho” it was objected, FI this had been only obiter ſaid 
in equity, and that there never was any precedent of a decree 
in ſuch a caſe: 


Lord teeper ſaid, it was fo very plain and reaſonable, Gn 
i there was no precedent in this cafe, he would make one. 


But this 
was a ſon born before the conveyance by the truſtees, and the 
| 129 J eſtate being in mortgage the ſon came into equity, . the 


death of the tenant for life, to redeem. 


Avrecably to what was thus declared by lord Harcourt, it 
has been ſince expreſsly decreed by lord chancellor Xing, aſſiſt- 
ed by lord Raymond and chief baron Reynolds, in the caſe of 
(a) Manſel verſus Manſel, Dec. 1732. which was the caſe of 

5 1 a voluntary ſettlement” and where the court unanimouſly 

— ene, delivered it as. their op opinion, that nothing in common juſtice, 
Em tin #4 A ſſenſe, and reaſon, could be a plainer breach of truſt, than 
vo = OE thoſe who were appointed truſtees to the intent to pre- 
1 ſerve the eſtate to the firſt ſon, (and for that purpoſe only,) 


(4 Vide is 


88 B * 
ved Cle. ſhould, directly (5) contrary to their truſt, join in the deſtrue- 
ham, & Elie 
e e tion of the ſettlement. 
388. 


CS 


was not the principal caſe, which was, that there 


— 


The decree vas 


But 


1) Vide this caſe ſtated at large, 1 Bro. Parl. Ca. 359. 
alirmed by the houſe of lords, 
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De Term. S. Michaelis, 1710. 


But where there is tenant for life, remainder to the firſt fon Pr v. 
e. and no truſtees to preſerve contingent remainders, in GORGE, 
{xch caſe, if tenant for life, by fine or feoftment, deftroys the 

| remainders, there being no truſtee, there can be confeguently 
no breach of truſt ; and this being the law, chancery will not 

| interpoſe: but then, as this was a hardſhip at law, to prevent 
which, the method of appointing truſtees was invented, fo it 


re is reaſonable that the truſtees, when they let in this hardſhip 
2 by violating the truſt repoſed in them, ſhould themſelves be Y 
d liable for the ſame z but if the conveyance be voluntary, or if 
in there be notice of the truſt, ſuch truſt ſhall follow the land. 
* 
to | 
Benſon verſus Benſon. Caſe 34. 
1 ö 3 1130 
uity 3 O thouſand pounds (whereof 1500/7. were the wife's 8 
ir JohN 
portion, aad 500 l. the huſband's money,) were agreed, nn, pn 
aid | by articles before marriage, to be inveſted in a purchaſe of Maffer of the 
ee lands, to be ſettled upon huſband and wife for their lives, re- Rolls. 
mainder to the heirs of the body of the wiſe by the huſband, 2 1 Ab. 
. . Is pl. I: © 
nat remainder to the heirs of the huſband. x 5 
< | Where money 
|s 2preed by articles to be laid out in land, the party, who would have the ſole intereſt in che land 
ohen bought, may elect to have the money paid to him, and that it thall not be laid out in land. 
ere | 
the The huſband receives the whole 2000 J. the wife dies leav- 
the ing a ſon and three daughters; after which the huſband dying 
nteſtate, the eldeſt daughter takes out adminiſtration to the 
lather, | 
1 . 1 | 
"I The ſon brings a bill againſt his ſiſter (the adminiſtratrix) ; 
of to have the money paid to him, electing that it ſhould not be 
e of a out in land, and ſettled as had been agreed by the articles. 
uſly Fi cont” > This may be a prejudice to che ſiſters, who 
ice, the lands were to be ſettled, and afterwards the ſon ſhould 
than de without ifſue, and without levy ing a fine, would be in- 
pre- ted to them under the contingency ; and there can be no 


aly,) '2/0n to deprive the ſiſters of any. contingency ; and this bill, 


rue- 00 faid to be brought to execute a truſt, does, at the ſame time, 

ex to bᷣreaꝶ it. ES | 
Do Cur: A fine cannot be levied of money agreed to be laid 
3 dad in a purchaſe of land to be ſettled in tail; but a decree 


cen bind ſuch money equally as a fine alone could have bound 


But the — 


De Term. 8. Michaelis, 1710. 


4 Y & . 2 „ a A . 
. V. the land in this caſe, if bought and ſettled; and in regard the 
** plaintiff the ſon would have the intire intereſt in the lands 


\ 1131 when purchaſed and ſettled, and the abſolute power over them, 


(% Poſt. 389. and that a court e will not decree a (a) vain thing: 


Seeley vertus 
Jago, & Short verſus Wood, 471. (1) 


Viz. Decree à purchaſe and ſettlement to be made, which 
the ſon, the next moment, by a fine, only, may cut off; there. 
fore ſince the ſon elects to have the 2000 J. let him take it, and 
let the adminiſtratrix be indemnified. 


What debt 4 Then it was objected by Mr. How, that this was not as: 
ſvecialty, : . . 

ee, ue debt by ſpecialty from the inteſtate, but only by ſimple con- 
contact, tract, there being no expreſs contract from the inteſtate by the 


articles to pay it; ſo that it was at moſt but a breach of truf, 
as money received and miſapplied. Sed per cur” : | 


Vide poſt. Deg It is a debt by ſpecialty, and to be paid in that degree; for 

3 itt is agreed by the articles (to which the huſband was a party] 
that it ſhall be, within ſuch a time, laid out in land; and the 
huſband having received it, and not having laid it out, has 
broken that agreement; and an agreement under hand and 
ical, by deed, is a covenant, and conſequently a ſpecialty. 


— 


— — 


(1) So Edavards v. Counte/s of Mar- Moody, 1 Vez. 176. | Contra, yt 
avick, poſt. 2 vol. 173. Oldham v. Cale, poſt. 3 vol. 13. and Mr. Onſlow: 
Hughes, 2 Atk. 453. 7. rafford v. Caſe mentioned in the note to Hire“ 
Bechm., 3 Atk. 447. Cinningham v. Caſe. 
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Webb & al' verſus Webb. 
Dir Ax D ſpelb the defendant's grandfather and his truſ- 


tees, in conſideration of a marriage between Thomas his 
ſon and Anne his then wife, and 3501. portion, did aſſign 
divers lands in Horfley in Gloce/terfhire to truſtees for the re- 
mainder of a term of 1000 years, upon truſt to permit the ſon 
to enjoy the ſame ſo long as he ſhould live; and after his d2- 
ceaſe, then to Anne his wife as long as ſhe ſhould live; and 
{ter their deceaſe, to permit the heirs of the bodies of the ſaid 
Thomas the fon and Anne his wife to be begotten, to hold the 
premiſſes during the remainder of the term; and for want of 
ſuch iſſue, to be ar ate by the right heirs of the ſaid Thomas 
the ſon, 


[ 132 ] 


Caſe 25. 


crd 8ceper 
i1ARCOURT. 


2 Vern, 638. Ede. 
2 Eq. Ca. Abs 
363, pl. 12, 
on bis mar. 
rage aſſigns a 
term for 1000 
years, in truſt 
tor himſelf for 
life, remainder 
to his wiſe for 
life, remainder 
to the heirs of 
the bodies of the 
huſband and 
wife, remainder 
to the huſband's 
right heirs; the 
wife dies leaving 


iſlue; the whole term veſts in the a and he may aſlign it. (1) 


Tamas and Anne had ſeven or eight children ; and he, hav- 
ing ſurvived his wife, and ſettled about two thirds of his 
eſtate on the defendant his eldeſt fon, (to the value of about 
11007.) and being indebted about zoo l. made a mortgage of 
the premiſſes for ſecuring of that money; and in order there- 


1 


unto, took out adminiſtration to the laſt ſurviving truſtee ; 


A— 


(1 ) So At non V. Hulchinſon, poſt. 
3 0. 259. Fereyes V. Rebertjon, ÞDunb. 
0. Burford v. Lee, 1 free. 210, 
d altern V. 
tam v. Gregory, 5 Bro. Parl. Ca. 435. 
1 vechridge v. Killurne, 2 Vez. 230. 
Gar: r. Baldwin, 2 Vez. 646—600. 
But this may be otherwiſe upon the ap- 
Parent intent of a teſtator. Clare v. 
Clare, Ca. — Talb. 21, Heodg ſen 
. 2u/:y, 2 Atk, 89. (as to the ground 


3 


Saltern, 2 Atk. 376. Pel. 


of determination of which caſe, vide 2 
Vez. 230 and 660.) Withers v. Algocd, 
(cited) 1 Vez. 150. Sands v. Dix- 
welt (cited) 2 Vez. 652. All which are 
cates of chattels rea/. As to the like 
limitations of chattels per/onal, vide 
poſt. 290. Sale v. Scale. Whether 


there ſhall be any difference in the effect 


of limitations of chattels real and per- 
ſonal, vide poit. 665. and Beaucterk v. 
Dormer, 2 Ak. 312. G14. 

and, 


De Term. S. Hill. 1710. 


Weng v. and afterwards aſſigned this term to the plaintiffs upon truſt 
WEBB. | that they ſhould ſell the ſame, and in the firſtiplace pay off the 
mortgage ; and then pay the remainder to his executors, to 
be diſpoſed of by them for his younger children, as he ſhould 

appoint by his will. 


Aſter this he made his will and the plaintiffs Baker and 
Seager, Oc. executors, and ſhortly after died. 


The plaintiffs the truſtees and executors, being diſturbed 
by the defendant, brought their bill for the execution of the 
laid truſt and will. 


The defendant by his anſwer ſet forth the firſt deed of truſt, 
and inſiſted, that he, as eldeſt fon and heir of his ſaid father 
and mother, was intitled to the premiſſes by virtue of that ſet- 
tlement, and that he ought to have the ſame, notwithſtanding 
his father's mortgage, aſſignment, and will. 


The cauſe was heard before the maſter of the rolls, who 
diſmiſſed the plaintiffs bill. 


But upon petition to the lord keeper, it was reheard by 
him, who took time to conſider of it; and this day being ap- 
pointed for judgment, Mr. Yernon (who was abſent at the re- 
hearing by reaſon of ſickneſs) was heard for the defendant: 


And inſiſted ſtrongly, that this caſe was exactly the ſame 

(a) 2 Vern. 43. As that of (a) Peacock and Spooner, where a term for years was 

aſſigned in truſt for one for life, remainder to the heirs of his 

body ; ; which cauſe was heard before lord chancellor 7eferez: 

in 1688. who was of opinion, that the tenant for life had the 

[ 134 ] whole term, and decreed accordingly ; ; but afterwards coming 

on to be reheard before the lords commiſſioners, (Y) they took 

it that the words [heirs of the body] were a deſcription#f the 

perſon who was intended to take, and reverſed lord Seri 

decree; and upon an appeal to the houſe of lords, the com- 
miſſidners decree was affirmed, (1) 


Alſo in the caſe of Mard verſus Bradley, (c) the truſts of 2 
term were limited to Czle for ninety-nine years, if he ſhouid 
ſo long live, remainder to the heirs of his body begotten on 
his wife; Cole diſpoſed of the whole term, and died leaving 


(C) 2 Vern. 195. 


(e) 2 Vern, 23. 


3 — 


4 So Dafforne v. Goodman, 2 Vern, 362, : 
children, 


fs tu 3 OT” 


d 


ildren, 
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children, who brought their bill, and had a decree in their 
favour. 4 


Sir Jeſapb Jekyll for the plaintiffs: The rule in equity is the 


| ſame, as to the truſt of a term, as it is at law in caſes of a 


freehold; ſo that wherever, upon a limitation of a freehold, 
a man by a fine or recovery can bar his iſſue, if there is the 
{ame limitation of the truſt of a term, in that caſe alſo the 
party may diſpoſe of the whole term. 


There is a great difference between our caſe and that of 
Peacock verſus Spooner ; in that caſe the limitation was for ſo 


many years as the man ſhould live, and then to his wife in the 


{ame manner, then to the heirs of the body of the wife begot- 
ten by the huſband ; now this was the eſtate of the huſband, 
and was a ſettlement made by him, and therefore it was con- 
ſidered as in the caſe of a freehold (a) upon the Statute of H. 
7. cd. 20. for preventing womens aliening the eſtates of their 
huſbands after their deaths: for there the wife, with a ſecond 
huſband, was endeavouring to defeat the children of the firſt 
huſband ; and this was a great en, in the caſe to induce 
the lords to go fo far. 


Lord keeper : I never heard it ſaid, before the caſe of Pea- 
cock verſus Spooner, that the limitations of a term in equity dif- 
tered from the caſe of a frechold at common law. 


That caſe is the only one which in any manner reſembles 
this; but as it ſeems far from being exactly uns do not 
think myſelf tied up by it, (1) 


Now that caſe differs from this in ſeveral material citcum- 
ſtances : 


1, The limitation there, was to the heirs of the body of 
tne wife; here to the heirs of the bodies of the huſband and wife. 


24ly, There the party had not the legal eſtate, but the ſe- 
cond huſband took out adminiſtration to the firft, and ima- 
gining that he had a right to the whole term, brought his bill 
againſt the truſtees to compel them e 


In the caſe before me, the party alhening has the legal eſtate, 


4 


(a) Vide poſt. 
Hayter verlus 


Rod, 370. 


1135 J 


— —vU 


(1) So as to the authority of Peacock v. Sposner, vide 2 Vez. 2 37 and 660. 


24 is 


De Term. S. Hill. 1710. 


8 241y, In that caſe there was no diſpoſition; 


Here is a mortgage and diſpoſition for younger children, 
which, were the plaintiffs not to prevail, muſt be defeated ; 


And therefore, there being theſe material variations between 
the one cafe and the other, I think I am at liberty to deter- 
mine this, as if the caſe of Peacock verſus Spooner was out of 
136 the way. I am ſure I have often heard it ſaid by this court, 

that the caſe of lady Radnor verſus YVandebendy, was of a pur- 
(a) Ante 111. chaſer ; (a) and that in any caſe which varied from it, as where 
there was no purchaſer, they would vary too. 


The decree at the rolls muſt be reverſed ; and the truſtees 
be let into a redemption of the mortgage, and be decreed to 
perform the truſts, 


It ſeems in this caſe there were 401. given the defendant by 


his father's will, on condition that he did not diſturb the truſ. 


tees, and they coming now to have an execution of the truſt, 
and that he might either join with them in a ſale, or loſe his 
| legacy : | | | 
Father gives his Per cur” : If he will join with them, he ſhall have the 401. 
.. l, K PRES 81 ; 
Mo legacy ; if not, then he ſhall forfeit it. 


condition that 


he does not diſ- 
turb his truſtee ; on the truſtee's applying for an execution of the truſt,®ſon decreed either to join ia 


a ſale or the premiſſes, or elſe to forfeit his 461. legacy. (1) 


— 


(1) But in ſubſequent caſes this Pcabell v. Morgan, 2 Vern. go, Mor. 
ſeems to have been conſidered merely as vis v. Burroughs, 1 Atk. 404. Unleſs 
a condition in zerrorem and therefore the legacy be given over as in Cleaver 


void. Spillet v. Lloyd, poſt. 3 vol 344 v. Spurling, polt. 2 vol, 528, 


Caſe 36. Lady Williams, Reli& of Sir William Wil- 
| liams, ver/us Sir Bourchier Wray, On a 
£137 N Bill of Review. | 1 


Lord Keeper HE plaintiff brought a writ of dower, and recovered 
 HARCOURT. f judgment by default; the defendant Sir B. J/ray pre- 
x Eq. Fe, Ab. ferred his bill to be relieved againſt the judgment in dower, 


219. pl. 4. 
Fre Cha. 151. 5 8 6 : the ar — : / Eve 
endl on this equity, (v:z.) that as to part of the lands, {the 
Dower allowed, 5 | 
though there was a truſt-term ſubſiſting. (1) | 


— 


— 


— jo ! 
vol. 707. Hill v. Adams, 2 Atk. 


(1) So lady Dudley v. lord Dudley, 
Pre. Cha. 241. Banks v. Sutton, poit. 


t td 


pariſhes 


pal 
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cout 
Snell 
that! 
equi! 
diſte 


De Term. S. Hill. 1710. 


pariſhes in the pleadings mentioned,) tho' the plaintiff the 
lady Malliams had recovered judgment in dower, yet there 
was a ſubſiſting term for ninety-nine years in theſe lands, prior 
to her marriage; and that the legal eſtate of this term was in 
one Mr. Bultley, as a collateral ſecurity for his quiet enjoy- 
ment of certain lands called Lecquidiſſa; that ſubject to this 
collateral ſecurity, the term was declared in truſt to attend 
the reverſion and inheritance which was in Sir Hallam Mil- 
Jans the plaintiff's late huſhand ; and that Sir William Williams 
being thus ſeiſed, and having intermarried with the plaintiff, 
did, by his will, deviſe theſe lands to Sir B. Iray for life, re- 
mainder to his firſt and every other ſon in tail male, with re- 
mainder to his brother Mr. Chichefter Mray in like manner, 
with remainder in fee-ſimple to the late King William, and 
that the ſaid Mr. Bullley, having been interrupted in the en- 
joyment of the Lecquidifſa eſtate, was decreed to have ſatisfac- 
tion out of the ninety-nine years term of the land in the five 
pariſhes. | ; 


28 June 1700. (4) This cauſe was heard before the lord 
eper Vrigbt, who declared, that the now plaintiff the lady 
Hallam was not dowable of theſe lands in the five pariſhes, 
there being a truſt-term ſubſiſting in them, prior to her mar- 
nage; and that equity would not aid a dowrets; for that no 
lower ought to be of a truſt, and if not of a truſt in fee-ſimple, 
the ſame reaſon, the plaintiff was not to be aided againſt a 


trult-term : wherefore he decreed M. Bu ley to produce the 


ceed at a trial at law, to enable Sir B. Wray to recover the 
potteſion of theſe lands in the five pariſhes, and that the now 
peantf the lady Williams ſhould account for the profits 
licreof, | - 


21 March 1701. upon the rehearing of this cauſe before 
the lord keeper Mrigbt, and upon deliberation and time taken 
to conſider of it, and on peruſal of the bill, which was left 
with his lordſhip, he aftirmed his former decree. 


Lady WII- 
LIAMS vv. 
Sir BouR- 

CHER 
Wrar. 


(a) Precedents 
in Chan. 151. 


L 1380 


At the rehearing, the now plaintiff the lady 7/Uliams's 
couniel cited (inter al”) the caſes of Porter verſus Hammond, 


Snell ) verſus Clay, Pemberton vertus Farvell; and inſiſted, 
that: Sir Bourchier who was but a volunteer, thouid not, in 
equity, be relieved againſt a dowreſs; and that this caſe was 
difcrent from that of lady Radnor and YVandebendy, 'c) allirmed 


- In 


(4) 2 Vera. 324. 


(c) Parl. Ca. 69. 
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Lady WII- in the houſe of peers, in regard Vandebendy was a purchaſer, 


prog „ alſo that here, if the judgment in dower was irregular, Sir B. 
Ir LOUR=- ; 
CHIER, ought to proceed and reverſe it at law. 

Wear. 


To which it was anſwered, that if lady N. N had been 
plaintiff in the original bill in equity, ſhe could not have been 
relieved ; foraſmuch as the ninety-nine years term muſt have 
ſubſiſted, as weli for the benefit of the deviſee, as of the heir at 
law. That this was the ſame, in reaſon, with the lady Rad. 
nor's Caſe, and that the term of ninety-nine years was prior 
to the marriage, and ſo the huſband only ſeiſed of the reverſion 
in fee during the coverture; that as to /andcbendy's being 
purchaſer, he was ſo with full notice of dower, and pot in 

[ 139 ] the term to protect him againſt the dowreſs ; and therefore, 
having notice, was to be gonſider'd only as a volunteer; that 

in dower, where the huſband was ſeiſed of the reverſion in fee 
expectant upon a term for years, the plaintiff might indeed 

(a) The plan- (4) recover judgment, but the writ of ſeifin was not to de 
e awarded Peel the term ended. 

but there is a 


ceſlet executio { 
during the term. Salk. 291. & vide ante 121. | 


That Sir Beurchier was proper in equity; for without the 
aſſiſtance of this court he could not go to law, not having the 
deed, which was in the poſſeſſion of his truſtee Mr. Bulkly; 
and that if Mr. Bultley had brought an ejectment, he muſt 
have recovered againſt the plaintiff the lady Milliams; and it 
he muſt have recovered, who was Sir Bourchier's truſtee, it 
was ſurely no leſs reaſonable, that Sir Baurchier the cefluiqu 
tri ſhould recover. 


After this re-hearing, proceedings from time to time wer? 
_ had before the maſter, who, at length, ſettled an account oi 
the profits taken by lady I/illiams at 14381. and that report, 
after exceptions taken to it, was confirmed. 
(5 It appears But now lady Williams brought her (3) bill 447 review; and 
RI voy on ſolemn argument before lord keeper Harcourt, he reverſed 
ele wy 1 lord Mirigli's decree; 1 ordered that the plaintiff lady 
being over Williams having recovered dower at law, this truſt-term that 
eee (he Sir B. Wray had ſet up, ould not ſtand in her way in equity. 
mitted, and a 
decree was made by conſent, fixing a ſum for the arrears of dower, and delivering up the poſſeſſion d 


the plaintiff, Vide poſt, the argument of the maſter ot the rolls (Sir Oe * in che cat ot 
Banks verſus Sutton, 2 vol. 700. 


; ek PI 


DE 
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een 

ave . — 0 

rt : 

ad- | . 

| Brown ver/us Litton. 

rior | | 

hon T HE plaintiff's teſtator was captain of a ſhip, and being 
« bo L in his voyage beyond fea, had 800 dollars on board 
: N the ſhip, which he intended to inveſt in trade; the captain 
IOre, 


died, and the defendant (who was mate of the ſhip) becoming 
captain, took theſe 800 dollars, and inveſting them in trade 
made great improvements thereof; but on his return to Eng- 
land, ; 


= 


| * account fer the profits, and not the zen only. 


The executrix of the firſt captain brings a bill againſt him 


ut the bor an account. 
= ; The defendant admitted the receipt of the money, and of- 
rd cred to repay the ſame with intereſt ; whereas. the plaintiff 
* ed on the profits produced in trade, and the ſeveral in- 
be i veſtments that bad been made therewith, 

? 


efturque Ohjedt The dns having 3 with this money, it 
was at his riſk and peril; and as, had it been loſt in trade, 


tie deſendant muſt have borne that loſs; ſo it is reaſonable, on 


ge wer? 


ount of the other hand, that the profit which has been made of- it 
report ſhould belong to him; as where an executor puts out money 
without the decree of the court, if this be loſt, it is at his peril, . 
i and therefore he ought to have the intereſt. 
reverſed But lord keeper ſaid, that the caſe of an executor's putting Where an exe- fe ee, 
iff lac) dür money without the indemnity of a decree, if it were on a ee —_—_ "61 
ey, though 2. 
erm tbat real ſecurity, and one that there was no ground at that time 0 / 
5 to indemnity of a 
equit) lulpggt, had not been ſettled ; tho? it was his opinion, that deces, upon. 
real ity, 
offeſſion w. . ther? was no reaſon then to ſuſpect, but afterwards ſuch ſecurity proves $529 8 Bo 
the cale 8 table for _ loſa, any more than he would have been intitled to the profits, had it contiuued 
DE Vor. I. 9 the 
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Caſe 37» 


Jord Keeper 
HAR&COURT. 


10 Mod. 20, 
2 Eq. Ca. Abs 
5 p Jo 722. 
pl. 2. 


Captain of a ſhip 
dies leaving mo- 
ney on board, 
the mate be- 
comes captain 


and improves the money, he mall, on allowance made him for his care in the management of ſuck 


L 141 ] 


Brown v. 
Lir ro. 


and not to return with it home again; and therefore, the de. 


reſerved (1). 
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the executor, under ſuch circumſtances, was not liable to 
anſwer for the loſs, and ſo mould account for the intereſt, 


But that he took the defondane, in this caſe, to be more 
like a truſtee than an executor, and if ſo, he ought clearly to 
account for the profits made of the money ; that the Primary 
intent in carrying abroad this money was, to inveſt it in trade, 


fendant having obſerved the intent of the teſtator in trading 
therewith, and having taken ſuch à prudent care in the ma- 
nagement of it, as (it might be preſumed) he would have taken 
of kis own money, his lordſhip apprehended the defendant would 
not have been liable to anſwer for any loſs that might haje 
happened; and compared it to the caſe of two joint traders, 
where, if one dies, and the ſurv#or carries on the trade after 
the death of the partner, the ſurvivor ſhall anſwer for the gain 
made this trade. The court obſerved, that this being an 
iſland, all imaginable incouragement ought to be given to 
trade, and ſuch conſtruction was for the benefit of him who 
carried out this money with that intent; and there was no 
reaſon that his death ſhould ſo far injure his family and relz- 
tions, as to deprive them of the benefit which might accrue 
from it in the way of trade, But that, to recompenſe the 
defendant for his care in trading with it, the maſter ſhould 
ſettle a proper ſalary for the pains and trouble he bad been it 
in the management thereof; and in the mean time coſts to bt 


(i) Reg. Lib. A, 1710. fol. 660. 


: 


bu 
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ore 
100 Bale verſus Coleman. Caſe 38. 
nary | | 5 1 Lord Keeper 
ade, 0 NE deviſed lands te four perſons and their heirs for Harcover. 
de. payment of debts, and afterwards to the uſe of them and 2 Veyp. 670. 
ding their heirs; after which, by a codicil he deviſed, that his will * £1 5. * 
n ; 3 309. Pi. 14. K 
ma- ſhould ſtand, ſaving, that when his debts were paid, A. who 473. pl. 1. 
taken was one of the four deviſees in the will, ſhould have his ſhare mh deviſes his 
95 R g as tor pays : 
vould of the lands to himſelf for life, with a power to make leaſes ment of bis 
have for ninety-nine years, determinable on three lives, remainder debe 2nd then 
W 2 to A, for life, 
aders, to the heirs male of his body, remainder over. with powerto 
| | e f maxe leaſes, &. 
after A, levied remainder to 
1 K s the heirs 
e ga male of the body of A. en this be but the deviſe of a truſt, and . and expreſſed to be 
ing an to A. for life, y et it is an eftat*- tail in A. barrable by a fine and recovery (2). Secus in caſe of mar- 
age articles to er an eſtate on A. for life, remainder to the heirs m- ile of his body; this being an 
en to agreement to do a future act, and in which the iſſue are particularly conſidered and looked upon as 
' who Pu Chaſers, . 
was no ES FO 5 3 
Aub (1) In 2 Eq. Ca. Ab. 309. pl. 14. ſtates it fromthe Regilter's books and 
this cafe is ſtated very much at large; examines it fully, 
accrue and in 1 Fez. 1 51. Lord Hardawwicke, 
nſe the | „ | po =. 
- ſhoull 2) The principal cafes on limitations Rob. Gavelk. 96. Trollop v. Trollop, 
of this nature are the following, iſt, ibid. GCoodright v. Pullyu, 2 Lord 
been 1 Where they have given equitable eſtates Raym. 1437. Papillon v. Voice, polt. 
ſts to de of inheritance. Legate v. Sexvell, __ 2 vol. 471. Morris v. Le Gay (cited) 
87. and 1 Eq. Ca. Ab, 394. pl. 7 2 Burr. 1102. Min, hull v. Minfhull, 
C. Shaw v. Nei b, 1 Eq. ws 1 1 Atk. 411. Coljon v. Coljon, 2 Atk. 
184, pl. 28. and 3 "Bro: Parl. Ca. 467. 246. Nee v. Gm, Will 386. 
5. C. Garth v. Baldavin, 2 Vez. 040. Wright v. Pear ſon, (cited) Bro. Cha. 
Jebef v. Morgan, Bro. Chan, Rep. 206. Rep. 211. King v. Burchell, (cited) z 
zdly, Where an eguitable eſtate for life Burr, 1103. Sayer v. Maſterman, 


only, Leonard v. Earl of Sufjex, 2 
Vern. 520, Earl of Stamford v. Sir "Fs 
Hobart, I Bro. Parl. LE 288. 
turuey General v. Sutton, poit. 766, 
Pabillan v. e poſt. 2 vol. 471. 


Lora 6 ienorc/ Beſville, Ca. temp. 


Lald, z. Rob, ts v. Dix<eell, 1 Atk. 
07, fa: has v. Shencer. 2 Att. 3 
$77. and 1 Vez. 142. S8. C. (as to the 


chanetion taken between truits executed 
ad execaiery, vide principally Lord 
Corby v. Bojvuille and bagfharw, v. 
Larter. i Vez. 152. )—3dly, Where 
gal eſtate of inheritance. King v. 
vie;ng, 1 Vent. 225. Br Gren v. 
Lang'cy, 2 1 Ray m. 87 3, and 2 
val, 679. S. C. Attorney Geber v. 
Lutten, poſt. > 54. Miller v. Seagrace, 

vor . 7 


"tf * 


V ez. 


Fearne's Cont, Rem. 122. and Bro. 
Chan. Rep. 210. (note) S. C. Hods jor 
v. Ambreje, Doug. 323.—4thly, Where 
a legal eitate for /ife only. Archer's 
Caie. 1.Rep. 66. Lie v. Gray, Ray. 
278. Laabe Davies, 2 Lord Raym. 
1561. Dee v. Laming, 2 Burr. 1100. 
Pers in v. Blade, 4 Burr. 2579. and 
Poug. 329. note 3. With reipect to 
the operation of the word **iflue,” vide 
allo Backbouſe v. Wells. 1 Eq. Ca. 
Ab. 184. pl. 27. Luddin ton v. Kimme, 
1 Raym. 203. Meure v. Meure, 2 
Atk. 255. Aten v. Afton, (cited) 1 
149. Goodtitle v. Otway, 2 
Wilſ, 6. By Jenes v. Morgan, the point 
ſeems ſettled ; according to which cate, 
it is firſt neceſſary to determine upon 


12 the 


Barr 2. 
COLEMAN. 


(#) 26 July 
1709. 


143] 


(4) 28 April. 


to ne very d that he way to have no power to 0 
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A. levied a fine and ſuffered a common recovery to the uſe 
of hintſelf and his heirs, and brought a bill for a partition, 
praying that the other three might join in a conveyance of a 
divided fourth part to him in fee. 


And this coming on to be heard by Lord Chancellor (a) 
Cetoper, and the only queſtion being, whether by the codicil 
A. was intitled to an eſtate in tail, or for life only? 


His Lordſhip was of opinion A. ought to be tenant for life 
only, with remainder to-his firſt, &c. fon in tail male, with 
remainder over; for that it being the caſe of a will, and an 
expreſs eſtate for life being limited to A. remainder to the heirs 
male of his body, it differed (as he conceived) from an imme- 
diate deviſe ; that it was rather to be looked upon as an exe- 
cutory deviſe, to take effect after debts paid, which debts 
were conſiderable; gr in nature of marriage articles for the 
conveying and ſettling an eſtate to one for life, with remainder 


to the heirs male of his body; in which caſe, it, had been often 


decreed, that the conveyance or r ſettlement ſhould not be mace ; 


of the inh4itance. 
But the fame cauſe, coming on (6) this day before Lord 
Keeper Harcourt, on à re- R it was urged againſt the 
eciee, by Pouis queen's ſerjeant, and 3 Actorney 
Gacral, 


Fir/t, That if the caſe were only of a deviſe of lands to 
one for life, remainder to the heirs male of his body, this 
plainly would be an eſtate-tail; and if it would be fo at Jaw, 
it muſt be highly inconvenient that the limitation of lands in 


8 


—— — 


the whole of the will, whether by the 
word heirs,” the teſtator meant that 
ſucceſſion of perſons ſo denominated by 
the law ; if that appear to be the inten- 
tion, the rule in Shel/cy's c ie, mult 
in all events take place, notwithfland- 
ing eie mott explicit ducction tha t uch 


heirs ſhould take by L that 
the anceſtor ſheuld have only an eſtate 
for lite; but here the word is uſed in 
any other tenſe, the rule is not appl. 
cable, and the limitation mult have 13 
effect, as if proper words had been mace 

uic of, 2 
the 
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the very ſame words, and by the ſame will, ſhould be con- 
firued to give one kind of eſtate in one court, on one fide of 
Weininfter- Hall, and to create a different kind of eſtate in 
another court, on the other fide of JYetminſter- Hall: That 


the lord chancellor Nottingham, in the duke of Norfolt's caſe, ' 
had laid it down as a maxim, that (a) truſts ſhould be conſtrued 
by the ſame rules as legal eſtates. 


decondliy, That it was not material what the intention of the 


| party was in this caſe, if that intention was contrary to the 


lein rules of law: and it was a plain rule of law, that if an 
eſtate were limited to one for life, witRyemainder to the heirs 
(or heirs male) of his body, this was an eftate-tail executed. 


Tidy, Tat, the caſe of King verſus Melling in 2 Lev. 
$3, and 3 Keb. 42, Sc. was much ſtronger; where an eſtate 
was deviſed to one for life, with remainder to the iſſue of his 
bolv; yet this was adjudged an eſtate-tail; though the word 
ie was a much more improper word to convey an inheritance, 
taan the word Heirs. : | 


Fourthiy, That the power to make leaſes did not reſtrain the 
eſtate to be but an eſtate for life. In King verſus Melling there 
was a power to the deviſce for life to make a jointure, notwith- 


tanding which, the remainder limited to the iſſue of his body 


made it an eſtate-tail; and Mr. attorney general Neorthey ſaid, 
Me had known very eminent men give that power even 
ha tenant in tail, and it had its uſe, in regard that by the 
ſatute of H. 8. the power of leaſing given to tenant in tail 
would bind only the (b) iſſue, and not the remainder or re- 
arion; but now by this expreſs power, the leaſes made in 
purſuance Would bind the remainder or reverſion, as 
Fel as the iflue 1A that ſuch power went further than the 
ower given bythe ſtatute, and might be of ſervice, to 


event the breaking into the eſtate-tail by a fine and re- 
overy, 


Fah, As to the objection, that this was a doſfiſe execu- 
ory and not executed, it being to take effect aft Abts paid; 


as anſwered, that ſuppoling the debts were fhot then paid, 


1 whenever they ſhould be paid, it would be the ſame thing 
of no ſuch debts had been, and conſequently as a preſent 
eyiſe. And Sig Thomas Powis very much inſiſted upon the 

t 1 3 , 


for life, remains 


of H. N. tenant 


2 : 


Bare *. 
COLEMAN, 


(s) Vide ante 
35, 109 O 
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Deviſe to one 


der to the jiſue 
of his body, is 
an eſtate-tall. 


A power of 
making leaſes 
does not prevent 
the deviſce's 
eſtate from be- 
ing an eſtate- 
tail; for by this 
power the de- 
viſee without 
fine or recovery 
may make leaſes 
to bind the re- 
mainder or re- 
verſion; where- 
as by tne ſtatute 


in tail can only 
make heaſes to 

bar the iſſue, 

and not the re. 
mainder or re- 
verſion. 


(3) 1 Inſt. 44+ 


BALE v. 
COLEMAN. 


(a) Ante 8 7. 


44 
$ 
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caſe of (a) Legate verſus Sewell, where money was deviſed to 
be laid out in land, and to be ſettled on a man for life, re- 
mainder to the heirs male of his body, and the heirs male of 
the body of every ſuch heir male ſueceſſively, which caſe was 
ſent by the lord chancellor Cowper to the judges of C. B. to 
determine what eſtate this would have been, in caſe it had 
been a deviſe of land; and it was adjudged an eſtate-tail, 


Lord keeper Harcourt : This being the caſe of a will, dif. 
fers from the ſeveral caſes that have been cited of marriage ar. 
ticles, in the nature of which the iſſue are particularly con- 
ſidered, and looked upon as purchaſers; and for which reaſon, 
the court has reſtrained the general expreſſions made uſe of by 
the parties; (1) for it cannot reaſonably be ſuppoſed that a 
valuable conſideration would be given for the ſettlement of an 
eſtate, which, as foon as ſettled, the huſband might deſtroy, 
But no caſe has been cited where, upon the words of a will, 
or the parties claim voluntarily, the like decree has been made, 
In all ſuch caſes, the teſtator's intent muſt be preſumed to be 
conſiſtent with the rules of law; and at law theſe words would 
certainly create an intail; neither can it be inferred (with 
any certainty) from the power of leaſing given by the teſtator, 


that ne eftate-tail was intended; in regard ſuch power of leal- 


ing is more beneficial than that given to tenant in tail by 
ſtatute, And as the debts are admitted by the pleadings to be 
all paid, the ſame conſtruction is now to be made, as if there 
had been originally no truſt, | 


So decree A's ſhare or fourth part to be conveyed to him 
and the heirs male of his body, remainder over, Cc. that 
being thought more proper by the plaintiff's counſel than an 
eſtate in fee. 


— 1 


** 


* 


(1) Vide Honor v. Honor, ante 123, Trevor, poſt. 622. v. Eriſh. 
Scale v. Scale, poſt. 291. Trevor v. poſt. 2 vol. 349. | 


DE 


DL 
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I erm." S. Trinitatis, 1711. 
dir Thomas Aeers v. Lord Stourton, & 6 contra. Cafe 39. 
1 R Thomas Miers brought a bill verſus lord Stourton to fore- 2 Eq, Ca. Abs 


\ cloſe him: and lord Steurten brought his bill verſus Sir 4. pl. 4. 

. ; . . Apeerof the 
Tamas Meers, to compel him to a ſpecific performance of ar- OED is e 
ticles for the purchaſing of lord Stourton's eſtate, Sir Thomas in his anſwer 
"KO 7 3 1 R upon honor 
in his defence inſiſted, that there were defects in lord Stourton's but his anfwer 


60 I | 1 j | do interrogato- 
title to the eſtate; and it being at length ordered that the lord ries, aol bag 
$::urton ſtiould be examined on interrogatories touching his ſaid mination as a 

1 . : witne(s muſt ye 
tale, it was objected, that the lord Stourton being a peer of the 


on cath, 
realm, ought to anſwer upon honour only. 


On the other ſide it was anſwered, and fo ruled by Lord 
Teeper Harcourt, that tho? the privilege of peerage did allow 
2 peer to put in his anſwer upon honour only, yet this was re- 
{trained to an anſwer z and that as to all afidavits, or where a 
veer is examined as a witneſs, he muſt be upon his oath ; and 
tuat this examination upon interrogatories, being in a cauſe 
vwiertin his lordſhip was plaintiff to enforce the execution of 
an agreement; as his lordſhip would have equity, fo he thould 
io equity, and allow the other fide the benefit of a diſcovery, 
and that in a legal manner; and fo ordered, that the lord 
3teurton ſhould put in his examination upon oath, 


( 147 ] 


Katherine Copley an Infant verſus Lyonel Copley. Caſe 40. 


"HE plaintiff was the only daughter and heir of Sir Gd. Lord Keeper 
frey Copley, her deceaſed father, and grandchild and heir Harcousr, 


of Godfrey Copley, her deceaſed grandfather.” | 275 BY ab. 
| 9- pl. 4. 
| . | A man h 
Guzhter to whom 3030 l. is ſecured by marriage ſettlement z and afterwards he gives . 1 
by his will for her portion, and 2001. per annum. The daughter ſhall have but one 8000 L thou. h 
de may el: & which of the portions ſhe gleaſts. a 


. | | I 4 5 I: 


De Term. 8. Trin. 1711. 
In 1654. Godfrey Copley, the grandfather, ſettled his eſtate 


Cor III V. 
Co?LEY. upon himſelf for life, remainder to his firſt, c. ſon in tail, 


with a proviſo, that if his ſon (afterwards Sir Godfrey) ſhould 

die without iſſue male and leaving a daughter, the truſtees 

ſhould raiſe out of part of the premifles 5090/7, to be paid to 

ſuch daughter, within a year after her marriage, or at her 

age of twenty-one, which thould firſt happen ; after which the 
— ſaid Godfrey Copley died. 


In 1681. Sir Godfrey Copley, purſuant to articles on his 
marriage, ſettled all the faid eſtate (including the premiſſes 
charged with the 5000/7.) oh himſelf for life, remainder to his 
firſt, Sc. ſon in tail male, remainder to truſtees for 200 years, 
in truſt to raiſe 8000 J. for daughters portions, (if no iſſue 
male) payable (1) at eighteen, it then married, or at any time 
after, when married. | 

In 1709. Sir Godfrey Copley, having no iſſue male, by his 
will deviſed all his lands to his kinſman Lyonel Copley, the de- 
fendant, in tail male, chargeable with his legacics, and deviſed 
(2) to the plaintiff his daughter Catherine for her portion $0001. 
(viz.) 40007. part of it, to be paid her at her age of eigh- 
teen years, and 4000 J. the reſidue of it, within a year after 
marriage, or, in all events, at twenty-one ; and deviſed to her 
150 l. per annum, until eighteen, and afterwards 2004. fer 
annum for her life, | ; 


11481 


And now the plaintiff Catherine, brought her bill for the re- 


covery of all theſe ſums of 5000 J. 8000. and 8000 l. inſiſt- 
ing, that none of them being given in ſatisfaction of the 
other, and it being the caſe of an heir at law, and theſe ſums 
payable at different times, ſome leſs beneficial than others; 
therefore, all theſe portions, or at leaſt the 50001. given by the 


grandfather, and the 8000 J. given by the father, ſhould be 


paid to her. 


— 


© might have by his ſaid wife, and that 
* be had only one daughter, and in 
«« purſuance of all ſuch pervers, he willed 
and appointed that his ſaid daughter, 
e ſhould have for her portion 8000l.” 
payable as abovementioned, but takes 
no notice of the ſettlement actual) 
mad by him after his marriage. 


(1) The time of payment does not 
appear in Reg. Lib. ; 

(2) The will recites, ““ that on his 
« marriage there were by /ome deeds and 
« ſettlements, po=vers reſerved to him for 
« raiſing ſuch ſums of money as might 
« he ſufficievt for the portions and 
% maintenance of ſuch children, as he F 
: 


his 
de- 
riſed 
o0l. 
1gh- 
after 
o her 
. per 


1e re- 
inſiſt- 
pf the 
» ſums 
thers; 
by the 
uld be 
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Sed per cur*: (1) The will ſays, that the 8oo0 J. given there- 
by is for the plaintiff's portion, and this 80001. and the an- 
nuity of 200 J. per annum for her life, ſeem the moſt beneficial z 
but it is a hard demand in equity, when only one portion is in- 
tended the plaintiff, that ſhe ſhould be ſuing for three. Where- 
fore, foraſmuch as the plaintiff has no remedy to recover any 
of her portions, but by the aid of a court of equity, ſhe ſhall 
not recover more than was intended her. But the infant ſhall 
not by this decree be precluded from electing the portion by 
the marriage ſettlement, if ſhe, when ſhe comes of age, thinks 
that more for her advantage. However, ſhe ſhall not have 
two portions inſtead of one (2). : 


CoPLEY Us 
CoPLEY« 


(1) The court firſt declared, « that 


J v. Feſſon, 2 Vern. 255. 


Catherine Copley, was intitled to only 
one portion and maintenance by vir- 
tue of the ſaid ſettlement by the 
„ grandfather, ſettlement by the father, 
* and the will.” Reg. Lib. A. 1710. 
. %, | 

(2) Vide Blois v. Blois, 2 Cha. Rep. 
162, Jen bins v. Powell, 2 Vern. 115. 
7 homas 
. Kemiſh, 2 Vern. 348. Braen v. Bruen, 
2 Vern. 439. Herne v. Herne, 2 Vern. 
556. Ward v. Lant, Pre. Ch. 182. 


Bellaſis v. Uthwaite, 1 Atk. 427, Fara- 
ham v. Phillips, 2 Atk. 215. Spinks v. 
Robins, 2 Atk. 491. Shudal v. Jekyll, 
2 Atk. 5 16. Wed v. Briant, 2 Atk. 
521. Clarke v. Sewell, 3 Atk. 98. 
Jobnſon v. Smith, 1 Vez. 314. Barret v. 
Be ford, 1 Vez. 5 20. Alleyn v. Allen, 
2 Vez. 37. TFeacuck v. Falkner, 1 Bro. 
Cha. Rep. 295. Warren v. Warren & 
Acworth v. Acworth, ib. 305, 307. 
Grave v. Earl of Saliſbury, ib. 425. As 
to caſes of ſatisfaction or performance 


Walpole v. Lord Conway, Barnard, 153. more, polt. 324. 


Tomlinſon verſus Dighton. Writ of error from 
a judgment in C. B. on a ſpecial verdict in 
ejectment. 


Argument for the Defendant. 
T HE caſe in ſhort is but this: 


Jeln Tomlinſon ſeiſed in fee of the land in queſtion, deviſes 
the premiſſes to his wife Margaret for her life, and then to be 
at her diſpoſal, provided it be to any of his children, if living, 
if not, to any of his kindred that his wife ſhall pleaſe, 


an actual contrat, vide Blandy v. Wid- 


[ 149 } 
Caſe 41. 


Salk. 230. 

10 Mod. Jt» 
Com. Rep, 194e 
2 Eq. Ca. Ab. 
209. pl. 13. 


* Deviſeto A. the 
"ator's wife for life, and then to be at her diſpoſal, provided it be to any of his children, gives an 


eltate for lite, with a power to diſpoſe of the fee. 


And where ſuch deviſee with an after taken huſ- 


band cid by lzaſe and releaſe, and fine, convey the premiſſes to à truſtee and his heirs, tothe uſe of 
ve wife for life, without impeachment of waſte; remainder to her daughter by her firſt huſband, 
ans the heirs of her body, remainder to the ſon by her firſt huthand and his heirs : 
govd Execution of the power. 92 9 85 


Vox. I. Tc 


this adjudged 2 


The 


TOMLINSON 


De Term. 8. Trin. 1711. 
The teſtatot dies leaving iſſue William and Heſter 3 Mar. 


v.DicHToON. garet the teſtator's widow marries one Simon Siſſon, her ſecond 
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huſband, and they two, by indentures of leaſe and releaſe, 
reciting the teſtator's will, grant the premiſſes in queſtion to 
truſtees and their heirs, to the uſe of Margaret herſelf for her 
life, /ans waſte ; remainder to the uſe of Heer, the teſtators 
daughter, and the heirs of her body ; remainder to the uſe of 
Filliam the teſtator's ſon and his heirs. In the deed of releaſe 
there is a covenant, that this Sn, and Margaret his wife, 
ſhould levy a fine of the premiſles to the uſes above mentioned, 
which fine was accordingly levied, 


And the only queſtion is, whether this leaſe and releaſe, and 
fine, paſs a good eſtate to He/ter, and the heirs of her body, 
expectant upon her mother's death? if ſo, then ſhe being dead, 
Robert Carliſle, the heir of her body, and leſſor of the plaintiff, 
has a good title. And Ihumbly take it, here is a good eſtate 
conveyed to Heſter, and the heirs of her body. 


In this cafe I ſhall only make two points, 1/7, What eſtate 
paſſes by this will to Margaret the teſtator's wife, whether: 
ſee- ſimple, or only an eſtate for life, with a power to diſpoſe of 
the fee to any of her firſt huſband's children, or kindred! 
Secondly, Admitting that Margaret has but an eſtate for her 
life by the will, with a power to diſpoſe of the premiſſes to any 
of her firſt huſband's children, Sc. whether ſhe has well exe- 
cuted this power, in reſpect of her being, at that time, under 
coverture with her ſecond huſband, and (which is the ebief 
queſtion) in reſpect of the improper conveyance which ſhe hes 
made uſe of for this purpoſe. And, with ſubmiſſion, I take it, 
that the declaring or limiting the ufe by the releaſe to Hole 
and the heirs of her body, expectant upon her mother's deat, 
is a good appointment, and a good execution of the power. 


As to the firſt queſtion, I would beg leave to put it as 1 
ſhort caſe; A man ſeiſed in fee, deviſes his lands to his wilt 
for her lite, and then to be at her diſpoſal, provided ſhe dil+ 
poſes of the premiſſes to any of his children; 


The queſtion is, what eſtate the wife has by the will in 
this caſe? 

And I think it might be reaſonably inſiſted, that by this 
deviſe of the land to the wife for her life, and then to be at her 


diſpoſal, ſhe has a fce- ſimple. 
And 


ar- 
2nd 
ale, 
1 to 
her 
or's 
e of 
eaſe 
vife, 
ned, 


, and 
)ody, 
dead, 
ntiff, 
eſtate 


eſtate 
ther 2 
zoſe of 
1dred! 
or her 
to any , 
|| exe- 
under 
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ſhe has 
take it, 
Heſter 
death, 
wer. 


| it as 2 
his wiſe 
ſhe dis. 


will in 


t by this 
be at her 


And 
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And that the following BR [provided ſhe diſpoſes of the Tomrinson 
premiſſes to any of the teſtator's children,] annex a condition v. D I1GHTONs 


to this fee, and make it a conditional fee- ſimple, to be void, 
if the wife does not diſpoſe of the premiſſes to ſome or one of 


* her firſt huſband's children. 


As to the former words, if they were only thus, I deviſe my 


lands to my wife, and to be at her diſpoſal, there could be no 
queſtion, but this would be a fee- ſimple. | 


A deviſe of lands to one, to give and to ſell, is a fee-ſimple. 
1 Int. 9. b. 1 Roll. Abr. 832. (7.) The power of diſpoſing 
and the power of ſelling, are the badges of abſolute ownerſhip ; 
and therefore, where lands are deviſed to any one with theſe 
powers, the deviſee has an abſolute ownerſhip, and that is a 
lee- ſimple. 


It is true, that in this caſe, if there were not a deviſe of 


the lands to the wife, but only a deviſe that the wife might 
liſpoſe of the land, this might give the wife a power only, 
and not an intereſt ; like a deviſe that my executors ſhall 


ſell my land, this only gives a e and no eſtate, to my 
executors. 


But if I deviſe my land to my executors to ſell, this paſſes 


an eſtate to my executors, and that eſtate is a fee-ſimple. 
So in the principal caſe, the deviſe being of 


Inst. 113. a. 
the land it ſelf to the wife, and to be at her diſpoſal, theſe 


words, if they went no farther, would pay a fee- ſimple to 
the wife. 


But it is very true, here are afterwards reſtraining words in 
the will; which ſay, I give my lands to my wife for life, and 
then to be at Ar diſpoſal, provided ſhe diſpoſe of the premiſſes to any 
of my children; which latter words, as I take it, annex a con- 
Cition to this fee, and ſubje it to a forfeiture, if ſhe does 


not diſpoſe of the premiſſes to ſome or one of her firſt huſband's 
children, 


[ ſhall beg leave to mention two ak whois © are the like 


reſtritive words with the principal caſe, and go A 28 way: 
in proving it to be a fee-ſimple, 


In Daliſon 58. (anonymous caſe,) A man by his will deviſe ny 


land to his wife, to —_— and imploy it upon her herſelf and 
her 


{ 152} 


*. 
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Tomrixsox her ſon, at her will and pleaſure and held by Dyer C. J. 
v.DiGaTON. J/o/toy and WMaulſb juſtices, that the wife had a fee-ſimple; 5 
but yet the words [to imploy the premiſſes upon her ſelf and her 
ſen, ] being in a will, make the fee-ſimple deviſed conditional 


only, ſo that if the wife ſhould alien to a ſtranger, it would d 
be a forfeiture. u 
So in the principal cafe, where the deviſe is of the lands to 
the wife 19 be at her diſpsſal, provided ſhe diſpoſe of the ſame p! 
to any of his children, Sc. the former words make a fee. e 
ſimple, and the latter words reſtrain them to a conditional , tl 
fee, that the wife ſhall not alien from the firſt huſband's I; 
children, &c. 1 th 
The other caſe is the cls of Daniel and Uh, reported : 
1 Jones 137. Latch 39, 134. Ney 80. Bendl. 178. Where | \ 
a man deviſes his lands to his wife to diſpoſe at her will and $ 
pleaſure, and to give to ſuch of mv ſons as fhe thinks beſt; and : 
by Crew C. J. Hhitlacł and Daderidge, againſt Fones J. it is 
T x52 reſolved, the wife had a fee-ſimple in point of intereſt, and 
not a bare power only to diſpoſe of the fee- ſimple, W hich V 
caſe comes very near our caſe, a 
I muſt agree, there is this, and this only difference, between . 
the principal caſe and theſe two which I have cited; vi, ic 
that in the principal cafe now before the court, the will gives . 
an expreſs” citate for life to the wife, and afterwards the pre- . 
miſſes are to be at her diſpoſal. | \ 
: But in the caſes cited, no expreſs eſtate for life is given to th 
the deviſee, only a deviſe of the lands to the wife in general, * 
and ſhe to diſpoſe of them as ſhe ſhall think fit; how far this 
difference may weigh with your lordſhip, I ſubmit, If by the 
deviſe of the lands to the wife to be at her diſpoſal, a fee-fim- 
ple paſſes, (as is plain from theſe authorities which Ihave cited, 8 
then a deviſe to the wife to be at her diſpoſal, is equivalent to a 2 
deviſe to the wife and her heirs. | ſu 
And if ſo, then I ſubmit to your lordſhip, whether it is not . 
the ſame, as if the deviſe were to the wife for her lite, re- T 
mainder to her and her heirs, -which would be a plain fee- di 
ſimple; and if it be a fee-ſimple in the wife, then ſhe and in 
her ſecond huſband (Sin) afterwards joining in the leaſe and oh 


releaſe, and fine, to the truſtees, to the uſe of herſelf for life, 
with 
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> Heſier. 


And then the wife and the daughter Heſſer being both 


dead, her ſon Robert Carliſle, the leſſor of the plaintiff, has an 
undoubted title. 


But, my lord, I muſt admit there are two caſes that are ex- 
preſs authorities that the wife in the principal caſe has but an 
eſtate for life, with a power to diſpoſe of the fee; and that 
theſe two caſes do make this very difference, viz. where 
lands are deviſed to one generally, and to be at his diſpoſal, 


expreſsly for life, and afterwards to be at the deviſee's diſpoſal, 


{which is the caſe before your lordſhip,) in this caſe only an 
eſtate for life paſſes .to the deviſee, with a bare power to diſ- 
poſe of the fee; for that (as it is ſaid) words of implication 
ſtall not merge or deſtroy an (a) expreſs eſtate for life. 


Theſe caſes are one of them in 3 Leo. 71. (Anonymus caſe,) 
where A. ſeiſed in fee deviſes his lands to his wife for life, and 
after her death ſhe to give the ſame to whom ſhe will, and 
ſne by deed grants the reverſion to a ſtranger in fee; reſolved 


: by the judges, that the wife had but an eſtate for life, with 
85 a power to diſpoſe of the reverſion in ſee; for an expreſs eſtate 
Pur for life being given to the wife, ſhe ſhall not, by implication, 
* have any further eſtate, but only a power to diſpoſe of the fee; 

but if an expreſs eſtate for life had not been given to the wife, 
en to then the other words, [to give to whom ſhe pleaſes,] would 
neral, have veſted in her the eſtate in fee, and not a bare power 
r this only. | 
by the The oth 13 "fg | | 
Fats e other caſe is in 1 Mod. 189. Liefe verſus Saltinsflone, 
red) reported thortly in 2 Lev. 104. by the name of Sir Richard 
* daltonſtall's caſe, and in Carter 232. Where one deviſed lands 
28 to his wife for life, and that ſhe ſhould diſpoſe of them to 

ſuch of the teſtator's children as ſhe ſhould think fit; and by 
is not IF;ndham, Ellis and Atkins, juſtices, againſt. Vaughan C. J. 
fe, le- The wife is adjudged to be tenant for life, with a power to 
in fee- Ciſpoſe of the fee to any of her huſband's children, And here 
he and in 1 Mad. the ſame difference is taken, viz. where an expreſs 
aſe and eſtate for life is deviſed to the wife, there the ſubſequent words 
for life, 


with 


will 


with remainder to the uſe of her huſband's daughter Hefter, Toul ixsox 
and the heirs of her body, this paſſes a plain eſtate-tail to v.Dicuros. 


([ 154 ] 


this is a fee in the deviſee; but where lands are deviſed to one 


(a) Vide ante 


55 78. 


11 


be Term. S. Trin. 1717. 


Tourixson will only give a power, and not an eſtate, to merge and de- 

v. Dion rox, ſtroy the expreſs limitation for life. Indeed C. J. Vaughan is 
ſingular in his opinion in this caſe, by holding, that by theſe 
words the wife had a power of diſpoſing of an eſtate for life 
only to the children; but the other 3 judges were againſt him, 
conceiving that a power by will to diſpoſe of lands, or to fell 
lands, equally enables the deviſee to paſs the fee-ſimple; I 
ſhall therefore admit, upon the foot of theſe two authorities, 
that an expreſs eſtate for life being deviſed to. the wife, ſhe has 
not an eſtate in fee, but an eſtate for life only, and a bare power 
to diſpoſe of the fee. „„ 
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And then, taking it that the teſtator's wife in this caſe has 
but an eſtate forher life, with a power onlyof diſpoſing of the fee 
to any of her firſt huſband's children, c. The next queſtion is, 
whether the wife marrying again with Simon Siſſon her ſecond 
huſband, this, during her coverture, does not ſuſpend her 
power of diſpoſing of the fee to any of her firſt huſband's 
1 children! e 


=: 8 — 


And as to this point, it ſeems very plain, that her ſubſe. 
quent marriage is no ſuſpenſion of her power, becauſe, when- 


any of her firſt huſband's children, ſuch child, or appointee, 
is not in under her, but by the will of her firſt huſband. 


That this ſubſequent marriage is no ſuſpenſion of the 
power, is expreſsly reſolved in the caſe which J have menti- 
oned of Daniel and Ubley in 1 Fo. 137. & Neoy 80. And 
there we may ſee a ftronger cafe mentioned, which is, lands 
are deviſed to a woman, on condition that ſhe ſhould convey 

h | to J. S. and ſhe afterwards marries ; yet 'tis held that the wo- 
* — ; 2 2 man, even during her coverture, may (to prevent the breach 
. eo the condition) make a feoffment to J. S. tho? in that cale, 
Ars. Es,. Zs ine eſtate and intereſt paſſes from the feme covert; and there 
the feme covert's feoffment is reſembled to the caſe, where one 


— . 90. e % : : ; : 
/ E. 36 5.306-grants an eſtate-tail to A. with remainder to B. in fee, on 
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2. ep. 7 9 condition that A. the tenant in tail ſhould grant a rent in fee 
to a third perſon; and reſolv'd that the tenant in tail may 
> grant this rent, which when granted, ſhall bind both the iſſue 


in tail, and the remainder - man, becauſe it is to fave the eſtate 
from being forfeited; ſo to prevent the breach of the condi- 
tion, a ſeme covert ſhall be enabled to make a feoffment. 


ever ſhe executes the power, by diſpoſing of the premiſſes to 
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I ſhall only mention one caſe more on this head, and that Towrinson 
is, one much ftronger than the principal caſe, and which is v. Dior. 
pretty often mentioned in the books, tis in 1 Koll's Abr. 329. 
Pl. 10. 10 H. 7. 20. & 1 1nft. 112. a. One ſeiſed in fee, de- 
viſes that his wife ſhall ſell his land, and dies, and the wife 
takes a ſecond huſband, and held, that the wife's power of 
ſelling, is not only ſubſiſting, notwithſtanding her ſecond mar- 
rage, but that ſhe may ſell the land even to her ſecond huſband. 
So that this ſeems extremely plain, that the wife's ſecond 
marriage does not hinder her from executing her power. (1) 


And now I am come to what I take to be the principal 

queſtion in the caſe, and what (as I was informed) did chiefly 

tick with the court, which is, whether theſe deeds of leaſe and { 157 J 
releaſe did not amount to a good execution of the power ? 


d Add as to this, the caſe is, the teſtator's widow is tenant 
er ſor life, with a bare power to diſpoſe of the premiſſes to any of 
8 her firſt huſband's children, and the wife with a ſecond huſband 


grants the premiſſes by leaſe and releaſe to the uſe of herſelf 
for life, remainder to the uſe of Heſter her firſt huſband's daugh- 
ter, and the heirs of her body. 


to Whether this be a good execution of the n is the 
ee, queſtion ? | 

The objections againſt ir have been, that this is a very im- 
the proper method of doing it, the parties rather conveying an 
ti- eſtate as owners, than executing a power. — 
ind Alſo it was objected by Mr. Lutuyche, (who argued for 
nds the plaintiff) that nothing by this conveyance is intended to 
* pals, but what ariſes by way of uſe out of the legal eſtate con- 
K veyed to the truſtees, which being (at moſt) but an eſtate for 
L the life of the teſtator's wife, is not ſufficient to afford an 
. tſtate· tail to Heſter, 
ere 
one But, with ſubmiſſion, I ſhall endeavour to prove, 16800 from 
an the reaſon of the law, and alſo from authorities, (which as L 
\ fee conceive come fully up to this point,) that this indenture of 
may releaſe is a very good appointment, and a aw effectual ex- 
FO Kution of the power. 
ſtate — — — — * 


(1) Vide Harg. Co. Litt. 112. a. note 6, 


Te 


TomLinson 
V.DIGHTON. 
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(2) See the caſe 
of Bath verſus 
Montagu, Chan. 
Reports in Svo, 
2 part, 417. 


[ 159 ] 
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It is an eſtabliſned! rule, that in the 8 of deeds as * It 
wills, regardis to be had to the intent of the parties, and that 
a deed ſhall never be laid aſide as void, if by any conſtruQtiay 


it can be made good. 


The lord Hobart in his reports (l. 297.) takes notice 
with due commendation to- my lords the judges, that they are 
curious, and almoſt ſubtil, that they are a/tuti (as he terms i 
to invent reaſons and means to help and aſſiſt the juſt intent 
of the parties. 


And whereas it has been ſaid, that powers are to be taken 
ſtrictly, the execution of this power ſhall be taken favourabh, 
in regard, in notion of law, it is part of the teſtator's will, and 
the appointce is in under the will, and therefore this deed of 
relcaſe in this caſe, is intitled to the ſame favour, in the con- 
ſtruction of it, as is due to the will to which it refers. 


Now in the principal caſe it cannot be doubted, but thatit 
was the plain and full intent of Margaret Siſſon the teftator's 


wife, that after her death, her huſband's daughter Heſter, by 


virtue of this deed of releaſe, ſhould be intitled to the premiſls 
to her and the heirs of her body, this cannot be denied; and 
any writing, expreſſing ſuch the party's intent, amounts in lay 
to a good appointment, and to a good execution of the power, 


Tis true, where in an execution of a power the party i; 


confined to obſerve any particular circumſtances, as that d 
atteſting a deed with ſuch and ſuch witneſſes, &c. Thoſe ci 
cumſtances-(a) muſt be obſerved ; but where the party is let 


at liberty in that reſpe&, and not confined to any particulars 


but has (as in this caſe) a power in general to diſpoſe of tht 
premiſles to any of her huſbands children: any writing figned 
by the party, expreſſing the party's intent to diſpoſe of ti 
premiſſes to any of her huſband's children, is a good appoint- 
ment; and conſequently, this deed of releaſe plainly expreſiiy 
an intent, that after her deceaſe, the daughter Hefter ſhall hat 
the premiſſes in tail, ſuch writing is a good appointment. 


Suppoſe the teſtator's wife had, by this deed vf releaſe, {ad 
no more than declared, that the premiſſes, after her deceatt, 
ſhould be to the uſe of Heſter her firſt huſband's daughter and 
the heirs of her body, it could not have been doubted, but til 


this had been a good appointment, and a good execution c 
tie 
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oreat deal more. She does indeed, by many words, grant the 
premiſſes to truſtees and their heirs, but this is declared to be 
to the uſe of herſelf for her life, and afterwards to the uſe of 
her huſband's daughter and the heirs of her body. 


Now this declaring of the uſe is alone ſufficient, this uſe is 
limited to the party herfelf; and ſurpluſage, even in ſpecial 
pleadings, nay even in indictments, will not hurt, much leſs 
in a conveyance. 3 


So that rather than the deed ſhall be wholly void, ut res magis 
valeat quam pereat, the ſeveral clauſes of the deed, except what 
d of declare the uſe to Heſter after her mother's death, ſhall be re- 
je&cd, and that part ſhall ſtand and be a good appointment, and 
tte clauſe limiting the uſe to the teſtator's wife /ans waſte aan 

de void. 


lat it 

ztor's It has been objected, that by this leaſe and releaſe, it ſeems 
75 bf intended to be a conveyance from the parties rather as owners 
miſſes than by virtue of a power, and the rather, for that in this caſe 
z and the parties have ſome ownerſhip, I mean, an eſtate for life in 


in law 
ower, 


Margaret Siſſon the teſtator's wife, which her . huſband and ſhe 
are 1 of granting over, and * may be objected as 
zarty l acient-to ſatisfy the graut. 
that ci 
ole ci 
is [eſt 
iculats, 
» of tht 


allo enabled by virtue of a power to diſpoſe of this eſtate, 
nd this man does grant or deviſe ſuch eſtate generally, this 
3 upon his right of ownerſhip, and not by virtue 


8 fiene an makes a feoffment of his land to ſuch uſes, and for ſuch 
C of Ws hates, as he ſhall by his will appoint, the feoffor ſtill conti- 
appoim Ms owner of this land, and if the feoffor makes his will, and, 
. £20 of limiting the uſes of this feoffment, does deviſe the 
hall 10 Wie the land, in this caſe, paſſes trom the teitator 
nt. rer, and not by virtue of the power. 
eaſe, la But tis as tru 
er true. and proved by the ſame authority, that where 
3 eee, of 2 is net able to grant the eſtate mentioned 
but thi 3 9 ut by virtue of the power he is able to grant 
3 is caſe, ſhall take effect by virtue of the power, 


d hall 
he hal! not operate upon the owner{hi ip. 
Yor, . ; 
r. I. | K Therefore 


Now *tis true, that where a man is owner of an eſtate, and 


power, as in 6 C. 18. a. Sir Edward Cleere's cate, Where 


the power. And 'tis as plain, that by this deed of releaſe, Toulixsox 
the teſtator's wife ſays that, tho' at the ſame time ſhe ſays a ©: DicaToN, 
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: ; ; 3 be" 
Therefore in our caſe, ſince the teſtator's wife Margaret 


could not, as owner, paſs the eſtate-tail to Hefter to commence ; 
from and after her own deceaſe, nor indeed had any ownerſhip 
for the ſupplying of that grant, it being to commence after her 
death, at which time her eſtate or intereſt es for her life) | 
determines ; and ſince Margaret the teſtator's wife could, by he 
virtue of her power, grant this eſtate to He/ier ; therefore the 
grant of this eſtate-tail ſhall take effect from her power, and 2 
not from any pretence of ownerſhip. 95 
It is ſettled in this caſe of Sir Edward Cleere, and in Scroope' . 
caſe in 10 Co. 143. 5. That tho there beſno recital of the ſei 
power, yet if the grant cannot take it's effect without the power, "FR 
the grant ſhall operate upon the power. | ; attc 
Much rather ſhall it beſo in this caſe, . you e 4 
and the will that gave it, are both recited in the deed of r mY 
leaſe, and where the recital of the power, is a plain demonſtn- 0 g 
tion, that this power was thought of, and in view, when th { | 
ly deſign and end of thi rate 
deed was prepared, and that the only 8 ö * 
deed (tho? drawn by an unſkilful hand) was to execute {u : 
power. . I $ 
*Tis alſo objected, that in the leaſe and releaſe in e pris 4 : 
cipal caſe, made by the teſtator's wife Aar garet and her l 1 
cond huſband, to truſtees and their heirs to the uſe 1 herel "hy 
for life, with remainder to Heer the teſtator's daughter © 0 
g : iſe out of the eſtate of the te ma 
tail, theſe uſes are intended to ari 7 nt * 
truſtees, and if there be not a ſufficient eltate conveyed to | nl 
truſtees for that purpoſe, no uſe can ariſe, | 
Now as to this objection, 'tis wi s N = —_— 3 k 
operates by virtue of the leaſe and releaſe, hi 
caſe muſt ariſe out of the truſtees eſtate ; but if the |; 3 
releaſe operates as an appointment (as I apprehend *. Eo 
then the appointee is in under the will, and does no way en F = 
his intereſt from the eftate of the truſtees in the releaſe. pu 
And 'tis no objection, that the grantor intended = kofee, it 
conveyance ſhould operate by way of leaſe and releaſe, ai hes 


by virtue of the power as an appointment. grantee js 
: . pd : 5 
For the chief, and primary intent of the grantor, was, 


7 | is dced( 
the eſtate ſhould paſs to Heſter the cgſtuy que uſe of ”" 
relcaſe, and the court ihall have more regard to this, 


v 
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the manner of paſſing, which is of leſs moment and leſt (it 
may be) to the contrivance of ſome ignorant ſerivener. 


It is plain the chief intent of the parties is to paſs the eſtate. 
Conſequently, 


The method, by which 'tis intended to paſs, ought to be 
only ſubſervient to the chief intent. 


And for this purpoſe in 3 Lev. 372. in the caſe of Ofman 


Savile, cited alſo in 2 Lev. 213. and mentioned to be adjudged 
in Cam. Banc, Hil. anno 1655. Rot. 1578. Where a man 
ſeized in fee of a rent, does by deed grant it to one that was 
his kinſman, and there is an attornment to the grant, but the 
attornment was made by one that was not a real tenant of the 
land, and therefore void, Here, though the intent appeared, 
that the deed ſhould operate as a grant at common law with 
an attornment, yet fince it could not paſs that way, it was 
adjudged that the grant being made to a relation, ſhould ope- 
rate as a covenant to ſtand ſeiſed. And many other caſes much 
of the ſame nature with this are there cite; 


As where a man by deed does give and grant lands to ano- 
ther, and a letter of attorney to make livery is indorſed upon 
the deed, but no livery happens to be made; yet if this grant 
be made to a relation, it ſhall operate as a covenant to ſtand 
ſeiſed, though the letter of attorney indorſed on the deed for 
the making of livery, ſhews the plain intent of the deed, and 
of the parties thereto, to have been, that the land ſhould paſs 
in another manner, that is, by feoffment and livery. 


 prite 
ter le. 
herſell 


So though a general warranty be contained in- a deed 
whereby lands are granted to a man and his heirs, with a ge- 
neral warranty againſt all perſons whatſoever, and no livery, 
it do © void livery is made; yet if this grant alſo be made to a 
relation, it ſhall operate as a covenant to ſtand ſeiſed, though 
the inſerting the warranty ſhews the intent to have been, that 
de lands ſhould paſs by way of feoffment, in which caſe, the 
ſeoffee, if impleaded, might vouch upon the warranty; whereas 
it oper "ating by way of uſe, and a covenant to ſtand ſeiſed, the 
Fantee is in the po, and cannot vouch. 


Upon all which caſes, Mr. Serjeant Levinz makes an ob- 
ſerration very appoſite to the preſent caſe: That the judges, 


verſln Sheafe, Mr. Juſtice Rookeby cites the caſe of Saunders and 
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& of late times, have had a greater conſideration for the paſſmg 
of the eſtate which is the ſubſfance of the deed, than the nag: 
ner how which is the ſhadow,” 


All theſe caſes are very pertinent to the matter now in 
queſtion, and demonſtrate, that though in the preſent caſe, 
it might be the intent of the conveyance, that the premiſles 
ſhould paſs by way of leaſe and releaſe, yet if they cannot paß 
that way (as they really cannot) but may paſs by virtue of the 
power, and as an appointment, (as they really may) they ſhall 
paſs by virtue of the power, and as an RG RI rather 
than thedeed ſhall be void. 


If a deed, plainly intended to operate as a feoffment with 
livery, rather than be void, ſhall operate as a covenant to ſtand 
ſeiſed 

If a deed, plainly deſigned to operate as a grant with an 
attornment, rather than be void, ſhall operate as a covenant 
to ſtand ſeiſed; 

Why ſhall not, in the principal caſe, an indenture of re- 
leaſe, rather than be void, operate as an appointment? 


In Mr. F. Jones's Reports 392. Snape verſus Turton, the 


caſe was, J. S. was ſeiſed in fee of lands and covenanted by 
indenture to levy a fine of the ſaid lands to the uſe of himel 


for his life, with remainder to the uſe of his ſons ſuccellively 
in tail male, remainder to the uſe of the then lord Leif 
in tail, remainder to the uſe of the queen in fee; and inthis 
indenture there was a proviſo, that if J. S. who made thisſet- 
tlement, ſhould grant or bargain and ſel] his lands to any other 
perſon or to any other uſes, that then it ſhould be to thoſe uses 


J. S. who made this ſettlement, and reſerved to himſelf an 
eſtate for his life, leaſed the premiſles for a year to A. and al 
terwards by deed reciting the power, bargained and fold, and 
granted the reverſion to another and his heirs, to which tix 
leſſee for years attorn'd. 

Here, tho' there was an attornment to this grant, which 
ſhew'd plainly the intention of the party to paſs this reverſion 
as a common-law conveyance, by way of grant and attori- 
ment; and though in this caſe the grantor had an eſtate i 
life, which might have paſſed by this grant, taking it as a ga 
With an attornment, and would have "__ 2 deſcendible fre- 
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hold, and ſo might in ſome meaſure have ſasisfied the grant: 
(whereas in our caſe the grantors, Margaret the teſtator's 
wiſe, and her ſecond huſband S/ in, had no eſtate at all in 
them to ſatisfy the grant to Heer the teſtator's daughter, 
that being of an uſe to commence after the mother's death, 
and the herſelf had but an eſtate for her life.) 


Yet in this caſe in Jones it is adjudged, that the grant, not- 
withtanding the attornment, which ſhews it was intended to 


_ de a common-Jaw . conveyance, ſhould however operate upon 
tie power, and be a good declaration of new uſes purſuant to 
ith the power. 8 
nd Now, this caſe comes fully up to our caſe, and differs only 
in being ſtronger; the power, in both caſes, is accompanied 
an with an eſtate for life; and the grant with an attornment, is 
ant a5 improper a way to execute the power, in the caſe cited, as 
the leaſe and releaſe is, to execute the power, in the principal 
re- caſe; and that caſe ſeems ſtronger than the principal caſe in 
this, as well as in the other reſpects which I have mentioned, 
the in regard, by this conſtruction of the grant, (tho' with attorn- 
d by ment, to operate as an execution of the power,) the remainder 
meli in fee limited to the crown, of whoſe revenues, the law in all 
vel cales, is particularly careful, is deveſted and barr'd. 
che There was the caſe of Dyer verſus Aiuſiter in 1706. in this 
ni very poiut, which, tho' it was the opinion of one judge only, 
is ſet aud at N Prius, yet it being before that great man your lord- 
othet ſaip's immediate predeceſſor, I take it to be a conſiderable 
e uſes authority, 
ol " In that caſe, a man had a power to appoint and ſettle a 
ind al- 105 2 Ss 
11 j0:nture on his wife; and he made a jointure on his wife by 
Ty" Way of leaſe and releaſe, to the uſe of his wife for her life, for 
ch tie her jointure ; which is directly our caſe, | 
bY LAM C. J. Holt declared his opinion, that it was a good 
1 = ; bay the rather, becauſe the word [ſettle] was a ge- 
2 1 3 as to the manner of making the jointure. Now, 
4 b principal caſe, we have as general a word; in our 
tate | power It is, that the teſtator's wife might diſpeſe. "The word 
I 088 : as general a word as the word [tettle] ; and * in 
Jl zalcaſe and releaſe was a good appointment of a join- 


ture, then ſurely in the principal caſe, the leaſe and releaſe 
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It is true, in that caſe before C. J. Holt the counſel preſſed 
for a ſpecial verdict, and had it; but were ſo far diſcouraged 
by his lordſhip's opinion, that (as I underſtand) it was never 
argued, but the jointure continues to be enjoyed to this day 
under that informal appointment that now occurs in the prin- 
cipal caſe, | 


There are many more caſes which 1 could cite on this head, 


But I ſhall trouble your lordſhip with only two more; the 
firſt is that of Szapleton cited by C. J. Hale in 1 Vent. 228. in 
the caſe of King and Melling, and cited again by C. J. Hale in 
Raym. Rep. 239. by the name of lady Haſting's caſe ; which | 
take to be full in point. 

The caſe was, A. tenant for life with a power to make: 
Jointure, remainder to B. in fee, A. covenants with a third 
perſon to ſtand ſeiſed to the uſe of his wiſe for her life, for her 
jointure; and adjudged a good execution of the power, And 
the reaſon given in that caſe is extremely applicable to ours, 
dix. Quando non valet quod agoy valeat quantum valere pateſt. 


Now the judgment in this laſt caſe is liable to tall thoſe ob- 


jections that can be made to me in the principal caſe, For 


inſtance, it is objected to me in the principal caſe, that thc 
conveyance is intended to take effect by way of leaſe and re- 
leaſe, and not by virtue of the power; why in that caſe cited 
by C. J. Hale, the intention appears as fully, that the jointure 
ſhould take effect by way of covenant to ſtand ſeiſed, and not 
by way of a power. - : 

Again it is objected, in the principal caſe, that it is intended 
the uſe ſhould ariſe out of the eſtate conveyed by the leaſe and 
releaſe to the truſtees, which is not ſufficient for that purpoſe. 
| The ſame objection recurs in the caſe cited by C. J. Hal: 
for there the uſe is expreſsly declared to ariſe out of the eſtate 
of the tenant for life; he covenants to ſtand ſeiſed, and out df 
his ſeiſin the uſe is to ariſe, and yet it is a good appointment 
of the jointure. 

It is true, that caſe alſo differs in being ſtronger than the 
principal caſe ; for in that caſe, there is no recital of the powt! 
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And as in that caſe it was adjudged a good execution of the 
power, ſo (I hope) it ſhall be in this. 


Alſo in that caſe the court, in their reſolution, rejected the 
oreateſt part of the deed, and regarded that part only that de- 
clared the ule ; 

And ſo (I hope) the court will 35 dere, rather than the deed 
ſhall be taken to be wholly void. 


As to the fine, levied by the teſtator's wife and her ſecond 
huſband, it being after the leaſe and releaſe, the fame cannot 
afe& this caſe; in regard, before the levying the fine, the 
power is well executed by the deed of releaſe, that amounting 
toa good appointment, and the eſtate is veſted in He * and 
ſo the fine comes too late to do any hurt. 


Tho' I take it very plainly, that ſuppoſing there had bake 
nothing in the. indenture of releaſe, but a covenant to levy a 


fine to the uſe of the wife for life, with remainder to the uſe of 


Heſter the firſt huſband's daughter in tail, (as there is this co- 
venant in the deed) I ſay, if there had been nothing elſe in the 
deed, and a fine had been levied accordingly, (as there has 
been in the principal caſe,) this had been a good execution 
of the power, according to the caſe of Herring and Brown in 
Vent. 268, 371. Where the caſe was, one makes a ſettle- 
ment to the uſe of himſelf for life, with divers remainders 
over to ſeveral perſons in , with power to revoke under his 
hand and ſeal atteſted by two or more credible witneſſes ; the 


tenant for life levies a fine of the premiſſes, and by wad! ſub» 


ſequent declares the uſe of this fine. 


And in this caſe, it was all along admitted, that if the deed 
declaring the uſe of the fine had been precedent to the fine, 
(as it is in the principal caſe,) it had been a good execution of 
the power, and a good revocation, 


I admit, in the caſe of Herring and Brown, the deed being 
ſubſequent to. the fine, it was adjudged in this court, that the 
tne was an extinguiſhment of the power ; but in error brought 
of this judgment in the exchequer chamber, the ſame was re- 
verſed; and reſolved, that the fine and deed (tho' ſubſequent) 
were but as one Conveyance, and therefore were a good exe- 


eution of the power, a good revocation of the former uſes, 
and a good declaration of new ones. | 
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The other caſe is that of Wigſan and Garrit, 2 Lev, 149. 


v. Dio HTN. where J. S. makes a ſettlement with a power to revoke the 


4.19: 


uſes therein, and limit new uſes, by indenture ſealed in the 
preſence of three witneſſes. J. S. covenants by indenture 
ſealed in the preſence of three witneſſes to levy a fine fo other 
uſes, and levies a fine accordingly : whereupon it was adjudged 
by C. J. Hale & Cur”, that this was a good execution of the 


power, and a good revocation; for tho* the deed of covenant 


to levy the Bae, would not, alone, make any revocation, for 


that it was not itſelf any conveyance, nor paſſed any uſe; and 


tho* the fine alone would make no revocation, that not being 
an indenture ſcaled in the preſence of three witnefles, yet both 
Jointly made one conveyance, and anten, to a good 


revocation, 


So here the teſtator's wife being tenant for life, with a 
power to diſpoſe of the premiſies to any of her huſband's chil- 
dren, if ſhe had done no more than covenanted to levy a fine 
to the uſe of herſelf for life, remainder to the ule of Heer (one 
of the huſband's children) in tail, and had levied a fine accor- 
dingly, (all which ſhe has done) ſuch covenant and fine would 
be as one conveyance, and this alone had been a good appoint- 
ment, and a good execution of the power. | 

Otj. The appointment ought to be of a fee-ſimple, whereas 

e has appointe an eſtate- tail. 5 

Reſp. The power to diſpoſe of a fee-ſimple includes in it 
a power to diſpoſe of any leſſer eſtates, 

Olj, This diſpoſition by Margaret ſhould be by will, and 
not by deed, tne deviſe being to her for life, and then to be it 
her diſpoſal. 

Rp. The word [then] ſignifies only when this appoint- 
ment was to take effect in poſſeſhon, (viz.) after the wife's 
death. In the caſe in 3 Leo. 71. where the deviſe was to the 


wife for her life, and Ba her De” ſhe to diſpoſe as the pleaſed, 


fc. The words might well be intended of a will, and there- 
fore that caſe was more liable to this objection; yet it wes 
adjudged ſue might grant away the reverſion in her life-time. 
And in 3 Cz. Boraſton's caſe, 'tis adjudged, that the adverbs 
[when] and (th zen] in caſe. of limitation of eſtates, do not 
make any thing necs ſlary to precede che ſettling of them, an! 
* | N : more, 
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more, than where one lets lands for life, and after leſſee's de- Toulixsox 
ceaſe, then the remainder to J. S. this remainder will veſt v.DIGHTON, 


preſently, 


0j. The leaſe for a year, made by Margaret and her ſecond 
huſband, is a ſuſpenſion of the power. 


Rep. Tis not; the leaſe and releaſe being but as one con- 
veyance, and ſo in pleading (which is much more ſtrict) a 
leaſe and releaſe will amount to a feoffment, and is taken 
notice of by the court as a common aſſurance : beſides, the 
power ſeems collateral, and not appendant to the eſtate, and 
lo not extinguiſhable, tho* by a feoffment, Thus in caſe of a 
power to executors to fell, a feoffment made by them of the 
premiſſes, will not extinguifh their power, but they may af- 
terwards ſell notwithſtanding. 1 Co. 111. 


Or if it be a power appendant to the freehold, as long as 
that remains, the power remains alſo; and therefore, the lea- 
ling for a year will no more ſuſpend the power, than a leaſe 
for a year made by one jointenant will ſever the jointenancy : 
And in the caſe of Snape and Turton, in Mr. F. Fones's Reports 
392. *tis expreſsly adjudged, that leaſing for a year did not ſuſ- 


pend the power of revocation, as to the reverſion and inhe- 
ritance, 


Upon the whole: if it appears to be the plain intent of the 
parties, that the eſtate ſhould paſs to Heer in tail, expectant 
on her mother's death, (as moſt evidently it does: ) if any 
words in writing exprefling the intent, will amount to a good 
execution of the power, (as ſurely they will:) if theſe words 
in this releaſe be allowed ſufficiently to expreſs that intent, (as 
plainly they do;) then, upon the authorities I have mentioned, 
which, (as I take it) come fully up to the point, this declaring 
of the uſe to Heller by this releaſe in the principal caſe, is a 
good appointment t& Heſter, and a good execution of the 
power; and had there been only a covenant.in the deed of 
cieaſe for the levying of a fine to theſe uſes, (tho' I have no 
manner of occaſion for this point,) yet ſuch covenant, and the 


8 : : 
me afterwards levied, would have been a good appointment 
to Heffer. 


And therefore I pray, that the judgment given by my lords 
tre judges in the common pleas may be affirmed. 


Parker 
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Parker C. J. With reſpedt to the firſt queſtion, viz. what 


eſtate paſſes by the will to Margaret the teſtator's wife; we 
are all of opinion, ſhe has but an eſtate for life, with a power 
And as to this, the difference 
is, where a power is given with a particular deſcription and 
limitation of the eſtate, (as here,) and where generally, as to 
executors to give or ſell; for in the former caſe, the eſtate 
limited being expreſs and certain, the power 1s a diſtin gift, 
and comes in by way of addition; but in the latter, the whole 
is general and indefinite ; and as the perſons intruſted are to 
convey a fee, they muſt, conſequently, and by a neceſlary con- 
ſtruction, be ſuppoſed to have a fee themſelves. 


of diſpoſing of the inheritance. 


With regard to the other queſtion (viz.) the execution of 
the power, it is clearly our opinion, that this conveyanceby 
way of leaſe and releaſe is an effectual, tho' improper, execu- 


tion of the power. 


Wherefore the judgment in C. B. muſt be affirmed. 
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/ 


Lingen verſus Sowray, (1) 


Y articles before marriage, the huſband agreed to add 
7007. to the wife's portion of 700 J. and the ſecurities 
for theſe monies were aſſigned to truſtees, and agreed to be in- 
veſted in land, to be ſettled on the huſband for life, remainder 
to the wife for life, remainder to the firft, Sc. ſon in tail 
male, remainder to the daughters in-tail, remainder to the 


izht h f the huſb: d. 
II t heirs o e Nu an 6 


Caſe 42. 
Lord Keeper 


HAAR court. 


Precedents in 
Chan. 400. 


Gilb. Chanc, 
325, 326. 
Gilb. Eq. Rep. 
91. 

I Eq. Ca. Ab, 
175. pl. 5 


2 Eq. Ca. Ab. 


553. pl. 7. 10 Mod. 39, 528. Money articled to be laid out in land is to be taken as land, even 


a: 0 collateral heirs. 


The marriage afterwards cakes effect, and chere being no 
iſue thereby, 


** 


The huſband by will deviſes ſome lands to the wife; the 
reſt of his real eftate in the county and city of York, and e Iowhere 
in Great Britain, he deviſes to F. S. alſo he gives his perſonal 
eltate, and all his ſecurities for monies, to his wife, whom he 
makes executrix, and dies, leaving many of the ſecurities re- 
maining unaltered; but ſome of the money had been put out 
upon otber ſecurities, and was metioned to be in truſt for the 


huſband, his executors and adminiſtrators. 


And the queſtion was, whether theſe ſecurities, or any of 


| them, paſſed as perſonal eſtate to the wife? 


It was objected, that tho? equity would inforce an execu- 


tion of agreements, yet the end and ſcope of theſe articles 


were determined, fave only as to the wife's life, (viz.) the 
huſband was dead, and there was no iſſue of the marriage, and 
tie conſideration, or inducement to this ſettlement looked no 
further, nor had any en age views ; that it could not 
be the deſign of the ſettlement to take care of, or provide for, 
diſtant or remote heirs, | 


3 


* 


1173 


wh This tate of the caſe agrees with the regiſter's book, vide poſt. 3 vol. 
|, note ( 8). 
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And that if this money had been laid out in a ſettlement, 
yet ſtill it had been in the power of the huſband to deviſe the 
land purchaſed therewith; for it would have been a veſted 


remainder in fgeri himſelf, and conſequently abſolutely at his 
diſpoſal, 


The only queſtion then was, whether he intended to de- 
viſe it ? | 

Now it was more probable that he intended to paſs it under 
the denomination of perſona than real eſtate ; for that, in fad, 
thoſe ſecurities were perſonal eſtate, and muſt continue fo, till 
actually inveſted in land; and by the deviſe of all his real eſtate 
in the city or county of York, or elſewhere in this kingdom, he 
muſt have alluded to land, and ſomething local. 


That it was not to be preſumed the teſtator, who was a 
layman, took it, that the covenant altered the nature of the 
eſtate, and made that real, which before was, and in fact 
afterwards continued to be, perſonal eſtate ; and in caſe of 
wills, the intent of the teſtator was the chief thing to be te- 
garded, and inquired after, and ſurely, when the teſtator be- 
queathed all his perſonal eſtate, nay when he expreſsly deviſed 
all his ſecurities, theſe ſecurities in queſtion muſt be intended 
to paſs; or if this ſhould not be admitted in the latitude that 
was contended for, at leaſt it would hold as to ſuch of the ſe- 
curities, as had been altered, and taken, tho' in the names 
of the ſame truſtees, yet upon different trufts. 


Mr. Vernon contra, inſiſted that equity, which inforced the 
execution of agreements, looked upon money agreed to be 
inveſted in land, as land ; and on the other hand, conſidered 
land agreed to be ſold, as money; and therefore if a man 
ſhould article for the purchaſe of the manor of D, which was 
an eſtate in fee, for 5000 J. and die, tho' the 5000 J. till in- 
veſted, would go to the executors, yet equity would inforce 
an execution of the articles, and then it ſhould go to the 
heir; ſo if one ſeiſed of land in fee ſhould agree to ſell it, and 
ſhould die before ſale, till ſold, it would be in fact a teil 
eſtate, and as ſuch, deſcend to the heir, but equity would 
inforce a ſale according to the agreement, by which it would 
become money, and go to the executor, 
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But there was ſtill more reaſon why money agreed to be in- 


veſted in land ſhould be taken as a real eſtate, in regard this 


was for the benefit of the heir, who was (a) favoured in om 
beyond an executor or adminiſtrator. 


To which purpoſe he cited the caſe of (b) J/hitwick ver. 
rm, at which lord C. J. Hale aſſiſted, and the cafe of (c) 
Kettlely ver. Atwood, where upon articles to lay out money in 


a purchaſe, and the party dying before the execution of ſuch 


articles, the diſpute was betwixt the heir and executor, and 
decreed for the heir; he alſo cited Sir Jonathan Atkins“ s Caſe 
(d), as a ſtrong caſe in equity, in lord chancellor Jehery 5 
time, where upon marriage- articles it was agreed, that 1500/7, 
of the huſband's money, and 1500 J. of the wife's money, 


ſhould be laid out in a purchaſe of land, and ſettled upon the 


huſband for life, remainder to the wife for life, remainder to 
the iſſue bf the marriage, but was ſilent where it ſhould go 
efterwards, in default of iſſue, and the huſband and wife dying 
without iſſue, the queſtion was, whether the executor of the 
huſband or the executor of the wife, or the heir of the huſband 


or the heir of the wife, ſhould have the benefit of theſe ar- 
ticles ? 


And ecreed,, that the articles making this money as land, 
it ſhould%e takEn to be real eſtate, and ſhould go to the heirs 
of the huſband, and not to the heirs of the wife; in regard 
that in the common way and uſage of conveyances and ſet- 


tlements, the remainder in fee was, in ſuch caſe, limited to 
[the heirs of the huſband, 


[Sed quere, If the money was to be taken as land, it had 
not been reaſonable in this laſt caſe to let one half, (viz.) the 
wife's 1500 J. or the land therewith to be purchaſed, go to 
te heir of the wife, and the other 1 5001. or the land there- 
with to be purchaſed, go to the heir of the huſband ?] 


That this caſe of Atkins's was much ſtronger than the prin- 
cipal caſe : for in that, the uſes in the articles were all de- 
ermined by the death of the huſband and wife without iſſue; 
and yet, when all the ends of the marriage-articles were an- 
ſwered, and at an end, it was decreed to be as land, and as 
real eſtate; whereas in the principal cafe, the wife being liv- 
ing, all the uſes in the marriage-articles were not determined; 
for the wife by the articles was to have the benefit of them 

| | for 


ky 


Lincrx v. 
SowRAY. 
(a) Vide poſt. 


Hayter verſus 
Rod, 364. 


(2) 1 Vern. 
471. 
(e) 2 Vern. 238. 


„ 


(4) 2 Vern. 10 


— 7 * 
ES 4 - *. * * 1 
+. 7; 1 1 ts To 4-4 A * * 1 * C 
l # A, of 6 Z Y th \ _, l F 
een reien eee . * „ „, r 


5 
1 
4 
1 
. 
1 dl 
fl; 
+ « 
"I 
{ p 
7 
5 
"E's 
* 
1 +, 
\ ib 
7 >. 
22 
3 
it 35 
5 
e 
"os 
' ; 4 
Fl 
4 
"2-0 
4 
f * 
* 
8 2 
A = | 
3 2 
1 
1. 2 
1 
2 ry \ 
J 
b 
: 


* 


LiNGEXN v. 
SOowRAY. 


(a) See 2 Vern, 


536. 
Sweelapple ver- 
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(1). 
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for her life, viz. to have the profits of the lands to be pur. 
chaſed for her life; and it was ſaid, equity had gone further, 
by directing, where money had been decreed to be laid out 
in the purchaſe of lands i in fee, that (a) the wife ſhould have 
dower. 


4 


— 
* 


where the huſband, under ſuch circumſtances, was allowed to be tenant by the curteſy; & ante 110. 


Lord keeper : The articles have, in equity, changed the 
nature of this money, and turned it as it were, into Jand; 
and therefore, as to ſo much of the 1400/. as is fubſiſting 
upon the ſecurities on which it was originally placed, or on 
any other ſecurities, where no new truſts have been declared, 
it ought to be conſidered as real eſtate; but as to the 2500 
of it which was called in by the teſtator, and afterwards placed 
out on ſecurities on a different truſt, that ſhall be taken to 
be perſonal eftate; foraſmuch as there being no iſſue of the 
marriage, it was in the power of the huſband to alter, and 
diſpoſe of it, as againſt the heir at law, though not againſt 
his wife; and this placing it out upon different truſts I take 
to be an alteration of the nature of it, ſince the teſtator's 
declaring the truſt to his executors, ſeems tantamount with his 
having declared that it ſhould not go to his heir. (2) 


On an appeal before lord Cowper . Paſche 1715) this 
decree was affirmed. 


(1) So Cunningham v. Moody, 1 Vez. 176. 


(2) Vide Guidot v. Guidot, 3 Atk, caſes, upon this . were fully con- 
254. Pultency v. Earl of Darlington, ſidered. 


Bro. Cha. Rep. 223, in which all ths 
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Lord Rockingham & al verſus Dr. Pins ( 177 J 
= Caſe 43. 


IR James Oxenden before 8 and in conſideration Sir Jonn 


, he :  'TREVOR 
of 10000 7. portion, ſettled an eſtate upon his lady (the Maſter of 


inf the lord Rockingham's ſiſter) for her life for her join= the Rolls, 


ture, with a power for himſelf to make leaſes at the uſual Salk. 578, 


| Leſſor dies on 
rent. . Michaelmas 

| day, and before 
ſun-ſet, The heir or jointreſs, and not the executor, ſhall have the rent. 2. If the leſſor had 
died after ſun-ſet though before midnight ? If the tenant had paid the — the day, the payment 


nad been good * the leſſor had died before ſun-fet ; but his executors#0 account for this to the 


jointreſs, &c. 


Accordingly Sir James th . . to the power, 
of ſeveral parts of the land compriſed in this ſettlement, re- 
ſerving the rent at Lach Day and Michaelmas, and died upon 
Michaelmas Day between three and four in the afternoon and 
before ſun-ſet. And one of theſe ſeveral leſſees, to whom the 
leaſes were made, paid his rent (being 187.) unto Sir James 
Oxenden 11 the morning of the ſaid Michaelmas Day; but the 
other te 1ants had not paid their rent, the arrears whereof came 
to about 50074. 


| Hereupon the ſole queſtion was, whether theſe arrears did 
belong to the defendants, the executors of Sir James Oxenden 
the leſſor, or to the jointreſs? 


For the former it was inſiſted, that when Michaelmas Day 
came, the rent was due on that day, and therefore, accord- 
ing to Clun's caſe 10 Co. 127. b. If on Michaelmas Day, being 
the rent day, the tenant pays the rent in the morning to the 
leffor, who dies before noon, this payment, though volun- 
tary, is a good payment againſt all but the king ; fo that it is 
not material that the payment was not compulſive, or that 
there was no remedy for it by debt or diſtreſs: in regard et [ay 9 
appears by that book, that the payment, though voluntary, is f 
notwithſtanding good againſt the heir. And the caſe in 1 Saun- 
ders 287. of Baſkerville verſus Mayo, was by the counſel de- 
nied to be law, where it is ſaid to be the opinion of Hale 
C. J. that if one leaſes for years, rendring rent, and dies an 
the rent day aſter fun-ſet and before midnight, this rent ſhall 
£9 to the heir, and not to the executor, for that (as it is there 


ſaid) 
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Ly. Rock- faid) though a convenient time before ſun-ſet is the proper 
75 HA time to demand the rent, yet it is not due until “ the end of 
0 day, videlicet, twelve of the clock at night,” which 


they objected was not law; fince at furtheſt, the rent was due 


from the tenant to the leſſor at ſun-ſet ; for a convenient time 
before ſun-ſet, for the telling the money, was the time for 
the landlord to demand his rent; upon non-payment of which, 
the leaſe might be avoided. 


But it would be abſurd to ſay, the leſſee ſhould forfeit the 

leaſe for non-payment of the rent, before it was due; and a 

[ 179 ] caſe was cited -betwixt * Bellaſis and Cole, at the aſſizes at 

| Durham before Mr, Juſtice Tracy, where one granted a rent- 
eee 85 charge for life, payable at Lady Day and Michaelmas; the 


for life, grantee died on Michaelmas Day after ſun- ſet; and the queſ- 
payable every 


Ladv-day and : 

Michzelmas ; grantee dies on Michaelmas day after ſun ſet, ai before twelve at night, yet adjudged 
he ſhould pay the arrears to the executgr of the grantee, in regard the grantee lived till ſun-ſet, 
which was the legal time to demand it, and- it cannot be demanded till due, eſpecially to make a 
toriciture of tlic leaſe, &c. Sccus if the grantee had died on Michaelmas-day and before ſun ſet, 


* 


* The folloxwing note was communicated to me by Mr. Tuſtic Tracy. 


Southern v. Bellafis, In ejectment. This was made a cafe upon a trial before 
judge Tracy, 19 Apr. 13 U.. 3. By decd and fine a term of 500 years of the te- 
nements in queition is created to the leſſors of the plaintiff for ſecuring an annuity 
of 500. per annum, and all arrears thereof, payable to Sir Ralph Cole during his 
life, and after his deceaſe for ſecuring an annuity of 200 J. per annum, and all 
arrears thereof, payable to the lady Cole for her life, granted prout the deed, in 
ſuch manner, and with ſuch remed ies prout the deed. Sir Ralph Cole died, and 
all the arrears of rent due in his life-time were paid, and the lady Cole ſurvived 
him. Afterwards the lady Cole died, wiz. on Micharlmas day 1704, at nine of 
the clock at night, being the ſirſt day of payment after Sir Ralph Cole's death, 
and the plaintiff is her adminiſtrator, The ſole queſtion is, whether the term be 
void without payment of this quarter's rent, or whether this quarter's rent re- 
mains due to lady Cole, ſo as to intitle her adminiſtrator thereto within the con- 
ſtruction of this deed ? 95 | | 
| : Rich. Wyn pro Quer. 

The. Parker pro Deft. 


I am of opinion that this money was due when by law it ought to be paid; 
therefore, fince the lady Cole lived beyond ſun- ſet, which was the time when the 
money was demandable, and to be paid by the tenant upon pain of forfeiting bis 
leaſe, I think the money was due to her, and ought to be paid to her, and that 
her adminiſtrator 1s intitled to the ſame, 


Jan. LS, 1706. Reabt. Tracy. 


| Note, J. Tracy told me that he adviſed with lord C. J. Holt at his chambers, 
and that, upon view of the ſeveral authorities relating to this point, his lord! 

was of the ſame opinion. | | 
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tion was, whether the executor of the grantee ſho 11d have the 


* 


Ly. Rock- 
INGHAM »o 
'PENRICK. 


[ 180 ] 


fa) Precedents 
in Chancery 


Wir leſſor re- 
ſerves a tent, 
and dies on the 
rent day about 
twelve at noon, 
if the leaſe muy 
determine by 


his death, the 


rent, rather 
than be loſt, 
ſhall go to his 
executors. 
Cont” if the 
leaſe is to har: 
a continuanc 
(5) Vide po 
392. Jenny 


f | rent? And for that the grantee lived until after tun-ſet, which 
, waz the legal time- fax demanding the rent, though he died 
5 betore twelve of the clock at night, yet it was held by that 
e judge, that this rent ſhould go to the executor. Beſides, it 
r was obſerved, that according to the other conſtruction, if 
h, the jointreſs, in the preſent caſe, ſhould live but one Hhalſyear 
after the death of the huſband, ſhe might have a whole year's 
1 rent, which would be unreaſonable. 
F But on the other fide it was argued, and folemnly deereed 
at by the maſter of the rolls, that the leflor, in the principal caſe, 
u- dring before ſun-ſet, and there being no remedy for the leſſor 
he zzain{t the Jeflee, before his [the leſſor's] death, to compel 
ef. | the payment of this halt-year's rent; and upon the authority 
of Cun's caſe, the half-year's rent reſerved payable at Micha- 
50 „mas, ſhould, upon the death of the leſſor before ſun- ſet, go 
Bs 0 the jointreſs, who then had the reverſion ; | 
| But that as to the 181. rent paid by one of the tenants to 
wy the leſſor upon Michaelmas Day in the morning, this was a 
good payment as to the leſſee the tenant, and he ſhould not 
* de compelled to pay the ſame over again; but that the execu- 
te vors of Sir James, that received this half- year's rent, ſhould 
Julty pay and account for the ſame unto lady Oxenden the join- 
r „ 
d, in 9, As to the laſt point; for if the 18 J. rent was a good 
Za payment at law, (as certainly it was, according to Qun's cafe) 
ne of Why mult it not be ſo in equity? 
8 1 dee the caſe of lord Strafford verſus lady (a) 4 entworth, where 
8 di Henry Fohnſon tenant for life, remainder to his wife lady 
con- entworth for life, made a leaſe at will rendering rent; and 
5 ded on Michaelmas Day betwixt three and four in the aſter- 
Df? noon, and before ſun-ſet; and lord Strafford, as adminiſtrator 
135 ko dir Henry Johnſon claiming the rent, | | 
RT Lird chancellor Macclesfield held lord Strafford well intitled 
ing bis tereto ; and cited the above mentioned caſe of Cole verſus 
that bellajis, and ſaid, there was a diverſity betwixt a rent incident 
__ o reverſion that muſt go ſomewhere, (b) (if not to the ex- 
he, hy then to the heir) and where the rent was to go no 
ordſhip mere, unleſs to the executor; in the latter caſe, if the leſſor 
ed to the beginning of that day, at which time, a volun- 
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Mitchel verſus Reynolds. 


EBT upon a bond. The defendant prayed Oyer of 

the condition, which recited, that whereas the de- 
ſendant had aſſigned to the plaintiff a leaſe of a meſſuage and 
bakehouſe in Ligquorpond- ſtreet in the pariſh of St. Andrew's 
Hellorn, for the term of five years: now if the defendant 
hould not exerciſe the trade of a baker within that pariſh, 
during the ſaid term, or, in caſe he did, ſhould within three 
lays after proof thereof made, pay to the plaintiff the ſum of 
iſty pounds, then the ſaid obligation to be void. Qbus lecti; & 
zuditic, he pleaded, that he was a baker by trade, that he 
had ſerved an apprenticeſhip to it, vatione cujus the ſaid. bond 
was void in law, fer gud he did trade, prout ei bene licuit. 
Whereupon the plaintiff demurred in law. 


"ment 


And now, after this matter had been ſeveral times argued 
at the bar, Parker, C. J. delivered the reſolution of the 
— court. | 


1 


The general queſtion upon this record is, whether this bond, 
deing made in reſtraint of trade, be good ? | 

And we are all of opinion, that a ſpecial conſideration be- 

ing ſet forth in the condition, which ſhews it was reaſonable 

for the parties to enter into it, the ſame is good; and that 

the true diſtinction of this caſe is, not between promiſes and 

bonds, but between contracts with and without conſideration ; 

and that wherever a ſufficient conſideration appears to make 

it a proper and an uſeful contract, and ſuch as cannot be ſet 

aße without injury to a fair contractor, it ought to be main- 

tained; but with this conſtant diverſity, viz. Where the re- 

ſtraint is general not to exerciſe a trade throughout the king- 

dom, and where it is limited to a particular place; for the 

1 | | | Ls | former 


[ 181 ] 


Caſe 44. 


10 Mod. 27, 
85, 130. 

Fort. 296. 
Reſolution of 
the court of B. 
R. 

A bond or pro- 
miſe to reſtrain 
onelelf from 
trading in a 
partieular place, 
if made upon a 
reaſonable con- 
ſideration, is 
good, Secus if 
it be on no rea- 
ſonable conſi- 
deration, or to 
reſtrain a man 
trom trading at 
all. 
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MrTcnzr v. former of theſe muſt be void, being of no benefit to either 


REYNOLDS, 


party, and only oppreſſive, as ſhall be ſhewn by and by. 


The reſolutions of the books upon theſe contracts ſeemiag 
to diſagree, I will endeavour to ſtate the law upon this head, 
and to reconcile the jarring opinions; in order whereunto, ! 
ſhall proceed in the following method, 


Ji, Give a general view of the caſes relating to the reſtraint 
of trade, 


2dly, Make ſome obſervations from them. 


34y, Shew the reaſons of the differences which are to be 
found in theſe caſes ; and | | 


Ah, Apply the whole to the caſe at bar, 


[ 183] As to the caſes, they are either firſt, of involuntary con- 8 
tracts, againſt, or without, a man's own conſent ; or ſecondly, & 
of voluntary reſtraints by agreement of the parties. 01 

Involuntary reſtraints may be reduced under theſe heads. re 
1/7, Grants or charters from the crown, 
24x, Cuſtoms, | - 1 
30%, By-laws. | 
Grants or charters from the crown may be, * 
1/7, A new charter of incorporation to trade generally, ex- pub 
cluſive of all others, and this is void 8 Co. 121. the 
24d, A grant to particular perſons for the ſole exerciſe df 288 
any known trade; and this is void, becauſe it is a monopoly, by. 
and againſt the policy of the common law, and contrary to to b 
Magna Cl aria. 11 Co. 84. : mar] 
3dly, A grant of the ſole uſe of a new invented art, and this WW 4 
is good, being indulged for the incouragement of ingenuity; f 
but this is tied up by the ſtatute of 21 Fac. 1. cap. 3. ſed. 6.to Mult 
the term of fourteen years; for after that time it is preſum fracuy 
to be a known trade, and to have ſpread itſelf among the In 
people. 4 
Reſtraints by cuſtom are of three ſorts, | | on 
1½, Such as are for the benefit of ſome particular perſons a 
C 184 3 who are alledged to uſe a trade for the advantage of a con- a 


munity, which are good. 8 C. 125. Co. Eliz. 803. 1 Lin. 
142. Mich. 22 H. 6. 14. 2 Bu. 195. 1 Roll. Ar. 561, 


* 
Aug 
* 


be 


. 


yy ex- 


ciſe of 
10poly, 
rar) 10 


nd this 
enuit); 
7, b. to 
reſumed 
ong tit 


| perſons, 
” a con 


308 Leas. 


1 


* 


De Term. S. Hill. 171 . 


24%. For the benefit of a community of perſons who are 
not alledged, but ſuppoſed to uſe the trade, in order to exclude 


foreigners. Dyer 279. b. W. Jones 162. 8 Co. 121. 11 Co. 52. 


Carter 68, 114, held good. | 

300% A cuſtom may be good to reſtrain a trade in a parti- 
cular place, though none are either ſuppoſed or alledged to uſe 
it; as in the caſe of Rippen. Regiſter 105, 106. 

Reſtraints of trade by by-laws are theſe ſeveral ways. 

1% To exclude foreigners and this is good, if only to en- 
force a precedent cuſtom by a penalty. Carter 68, 114. 8 Co. 
125 (1). But where there is no precedent cuſtom, ſuch by- 
law is void. 1 Roll. Abr. 364. Hob. 210. I Bulſt, 11. 3 Keb. 
808. (2) But the caſe in Keble is miſreported ; for there the 
defendants did not plead a cuſtom to exclude foreigners, but 
enly generally to make by-laws, which was the ground of the 
reſolution in that caſe. | 


24ly, All by-laws made to cramp trade in general, are void. 
Moor 576. 2 Infl. 47. 1 Bulſt. 11. | 


34, By-laws made to reſtrain trade, in order to the better 
government and regulation of it, are good, in ſome caſes, (3) 
(viz.) if they are for the benefit of the place, and to avoid 
public inconveniences, nuiſances, &c. Or for the advantage of 
the trade, and improvement of the commodity. Sid. 284. Raym. 
288. 2 Keb. 27, $73, and 5 Co. 62. ö. which laſt is upon the 
by-law for bringing all broad-cloth to Blackwelſ-Hall, there 
to be viewed and marked, and to pay a penny per piece for 


| marking: this was held a reaſonable by-law; and indeed it 


ſeems to be only a fixing of the market ; for one end of all mar- 


| kets is, that the commodity may be viewed; but then they 


muſt not make peeple pay unreaſonably for the liberty of 
trading there. = 


In 2 Keb. 309. the caſe is upon a by-law for reſtraining 
filk-throwſters from uſing more than ſuch a certain number of 


ſpindles, and there the by-law would have been good, if che 


reaſons given for it had been true. 


— 


MrTcntL *, 
REYNoOwDS. 
L 


[185] 


— 


(1) Weelley v. Iale, 4 Burr. 1951. (3) Vannell v. Chamber of the city of 

2) Vide Harriſen v. Godman, 1 London, 1 Stra. 675. The King v. 

Burr, 12. Heſketh v. Braddeck, 3 Harriſon, 3 Burr. 1322, 

Barr, 1856, | Bartrum, Cowp. 269. 
L 3 
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Voluntary reſtraints by agreement of the parties, are either, 


1/, General, or 


24%, Particular, as to places or perſons. 


General reſtraints are all void, whether by bond, covena 
or promiſe, &c. with or without conſideration, and wheth 
it be of the party's own trade, or not, Cro. Fac. 596. 2 Bull. 
136. Allen 67. 


Particular reſtraints are either, 1/7, without conſideration, 
all which are void by what fort of contract ſoever created, 
2 H. 5. 5. Moor 115, 242. 2 Leon. 210. Cro. Eliz. 872 
Noy 98. Owen 143. 2 Keb. 377. March 191. Show 2. (not 
well reported) 2 Saund. 155. 


Or 24dly, particular reſtraints are with conſideration, 


Where a contract for reſtraint of trade appears to be made 
upon a good and adequate conſideration, fo as to make it a 
proper and uſeful contract, it is good. 2 Bulft. 136. Rogen 
verſus Parry. Tho' that caſe is wrong reported, as appears 
by the roll which I have cauſed to be ſearched, it is B. R. 
Trin. 11 Fac. 1. Rot. 223. And the reſolution of the judges 
was not grounded upon it's being a particular reſtraint, but 
upon it's being a particular reſtraint with a conſideration, and 
the ſtreſs lies on the words, as the caſe is here, though, 23 
they ſtand in the book, they do not ſeem material. My 68. 
IV. Jones 13. Gro. Jac. 596. In that caſe, all the reaſons 
are clearly ſtated, and, indecd, all the books, when carefully 
examined, ſeem to concur in the diſtinction of reſtraints ge- 
neral, and reſtraints particular, and with, or without conſide- 
ration, which ſtands upon very good foundation; Valenti ut 
fa injuria; à man may, upon a valuable confideration, by his 
own conſent, and for his own profit, give over his trade, and 
part with it to another in a particular place, . 


Palm. 172. Bragg verſus Stanner. The entring upon tit 
trade, and not whether the right of action accrued by bout, 
promiſe or covenant, was the conſideration in that caſe, 


Vid. March's Rep. 77. but more particularly Allen's 67. 
where there is a very remarkable caſe, which lays down this 
diſtinction, and puts it upon the conſideration and reaſon af 
the thing. 
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" be uſeful in the underſtanding of theſe caſes. And they are, 
1//, That to obtain the ſole exerciſe of any known trade 
throughout England, is a compleat monopoly, and againſt the 
ity. policy of the Jaw. | | 
er 2%, That when reſtrained to particular places or perſons, 
. (it lawfully and fairly obtained) the ſame is not a monopoly. 
344, That fince theſe reſtraints may be by cuſtom, and 
on, | :uſtom muſt have a good foundation, therefore the thing is 
ed. not abſolutely, and in itſelf, unlawful. 
72 4 h, That it is lawful, upon good conſideration, for a man 
not to part with his trade. | 
5hly, That fince actions upon the caſe are actions ixjuri- 
arm, it has been always held, that ſuch actions will lye for a 
ade man's uſing a trade contrary to cuſtom, or his own agreement; 
it a for there he uſes it injuriouſly. | | | 
gert bt, That where the law allows a reſtraint of trade, it is 
mics | not unlawful to enforce it with a penalty. | 
- -thiz, That no man can contract not to uſe his trade at all, 
oF 8:/y, That a particular reſtraint is not good without juſt 
* reaſon and conſideration. | | I 
h, 23 Thirdly, T propoſed to give the reaſons of the differences 
y 08, waich we find in the caſes; and this I will do, | 
alors I With reſpe& to involuntary reſtraints, and 
efull 24, With regard to ſuch reſtraints as are voluntary. 
— As to involuntary reftraints, the firſt reaſon why ſuch of 
N theſe, as are created by grants and charters from the crown 
by ki ad by-laws, generally are void, is drawn from the incou- 
2, and agement which the law gives to trade and honeſt induſtry, 
| and that they are contrary to the liberty of the ſubject. 1 | 
,on the | 240 Another reaſon is drawn from Mag na Charta, which 
N infringed by theſe acts of power; that ſtatute ſays, nullus 
| ber homo, c. diſſeiſetur de libero tenemento vel libertatibus, vel 
5 veris conſuetudinibus ſuis, Sc. and theſe words have been always 
ns br. taken to extend to freedom of trade, 
wt Yut none of the caſes of cuſtoms, by-laws to enforce theſs 
tultoms, and patents for the ſole uſe of a new invented art, 
| Tt within any of theſe reaſons; for here no man is abridged 
Sec maß ä | 4 of 


Secondly, I come now to make ſome obſervations that may five 1 


REYNOLDS., 


E 
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Mircuei v. of his liberty, or diſſeiſed of his freehold ; a cuſtom is lex ke, 
Rs rxOLDS. and foreigners have no pretence of right in a particular ſaci. | 
; ety, exempt from the laws of that ſociety ; and as to new in. 
vented arts, no body can be ſaid to have a right to that whick 
was not in being before; and therefore it is but a reaſonable 

reward to ingenuity and uncommon induſtry. 
I ſhall ſhew the reaſon of the differences in the caſes of 


— —— 
CORE . ˙ . cr 


0 ] voluntary reſtraint, | 
| 1/2, n | | | ; 
24ly, Affirmatively. | { 

189 J , Negatively; the true treaſon of the diſallowance of WW * 


theſe in any caſe, is never drawn from Magna Charta; for i 

man may, voluntarily, and by his own act, put himſelf out of v 
the poſſeſſion of his freehold, he may ſell it, or give it away u a 
his pleaſure. I 


2dly, Neither is it a reaſon againſt them, that they are con- 8 
trary to the liberty of the ſubject; for a man may, by his ou - 
conſent, for a valuable conſideration, part with his liberty; 
as in the caſe of a covenant not to erect a mill upon bis oun ft 
lands. J. Jones 13. Mich. 4 Ed. 3. 57. And when any of a1 
theſe are at any time mentioned as reaſons upon the head a 21 

voluntary reſtraints, they are to be taken only as genen m 
inſtances of the favour and indulgence of the law to trade ans 01 
induſtry. | ſu 

3ly, It is not a reaſon againſt them, that they are againl Cl. 
law, I mean, in a proper ſenſe, for in an improper {enl: 
they are. ; 8 | uſ 

All the inſtances of conditions againſt law in a proper ſenſe th 

are reducible under one of theſe heads. | in 
1}, Either to do ſomething that is malum in ſe, or main M 
prohibitum. 1 Inſt. 206. | an 

24, To omit the doing of ſomething that is a duty. Pain 5 

172. Hob. 12. Norton verſus Sims. pn ds 8 5 

34y, To incourage ſuch crimes and omiſſions. Fitzh?" 5 

tit. obligation, 1 3. Bro. tit. obligation, 34. Dyer 118. * 


Such conditions as theſe, the law will always, and without 
any regard to circumſtances, defeat, being concerned to te. 
move all temptations and inducements to thoſe crimes; and 


therefore, as in 1 It. 206. a feoffment ſhall'be abſolute fot due 
| | | gn 
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would infer, I | 

ift, That where there may be a way found out to perform 
the condition, without a breach of the law, it ſhall be good. 
Hob. 12. Cro. Car. 22. Perk.-228. | 


2% That all things prohibited by law, may be reſtrained 
by condition ; and therefore theſe particular reftraints of trade, 
not being againſt law, in a proper ſenſe, as heing neither 
mala in ſe, nor mala prohibita, and the law allowing them in 
ſome inſtances, as in thoſe of cuſtoms and aſſumpſits, they may 


be reſtrained by condition. 


24%, Affirmatively; the true reaſons of the diſtinction 
upon which the judgments in theſe caſes of voluntary reſtraints 
are founded, are, Ii, the miſchief which may ariſe from them, 
1/t, to the party, by the loſs of his livelihood, and the ſubſiſt- 


ence of his family; ah, to the publick, by depriving it of an | 


uſeful member. 


Another reaſon is, the great abuſes theſe voluntary re- 
ſtraints are liable to; as for inſtance, from corporations, who 
are perpetually labouring for excluſive advantages in trade, 


on this account, and to uſe many indirect practices to procure 
ſuch bonds from them, leſt they ſhould prejudice them in their 
cuſtom, when they come to ſet up for themſelves. 


zah, Becauſe in a great many inſtances, they can be of no 
uſe to the obligee; which holds in all caſes of general reſtraint 
throughout England; for what does it ſignify to a tradeſman 
in London, what another does at Newcaſtle? and ſurely it 
would be unreaſonable to fix a certain loſs on one ſide, without 
any benefit to the other. "The Roman law would not inforce 
uch contracts) by an action. See + Puff. lib. 5. c. 2. ſett. 
3-21 H. 7. 20. | 
| 4%, The fourth reaſon is in favour of theſe contracts, and 
s, that there may happen inſtances wherein they may be uſeful 


—— 


and to reduce it into as few hands as poſſible; as likewiſe from 
| maſters, who are apt to give their apprentices much vexation 


an unlawful condition, and a bond void. But from hence I MiTcnutLw 
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ence, when put in execution. 


t The inſtances there mentioned are, that if any ſhould agree not to waſh their 
ds, or change their linen, for ſuch a time, there could be no need to trouble 
i Magiſtrate on the breach of ſuch agreements, which would tend to no conſe- 


and 


LF le 


5 


80 


—— DN. 4 - 
— = = 


' 
K 
8 
N 


12 
1 7 
q 4 * 
: 4 
+ y 
1 
Bhs | y 
1 * 
7 
* A f 
118 i 
By. 
[ U 
„ 
029008 
— 
Fs: v8 
if 
_ 
1 LO 
br 
"| 4 
hy 
* 


ä —T— ʃÄÜ— . — 


De Term. S. Hill. 1711. 
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MriTcurr v. and beneficial, as to prevent a town from being over-ſtocked 
REYNOLDS. with any particular trade; or in caſe of an old man, who 


finding himſelf under ſuch circumſtances either of body or 
mind, as that he is likely to be a loſer by continuing his trade, 
in this caſe it will be better for him to part with it for a con- 
ſideration, that by ſelling his cuſtom, he may procure to him- 
ſelf a livelihood, which he might probably have loſt, by ron 
longer. 


5thly, The law is not ſo unreaſonable, as to ſet aſide a man 
own agreement for fear of an uncertain injury to him, - and 
fix a certain damage upon another; as it muſt do, if contract 
with a conſideration were made void. Barrow verſus Wai, 


March Rep. 77. Mich. 7 Ed. 3. 65. Allen 67. 8 Co. 121. 


But here it may be made a queſtion, that ſuppoſe it does 
not appear whether or no the contract be made upon good 
conſideration, or be merely injurious and oppreſſive, what ſhall 
be done in this caſe ? [> 


Reſp. I do not ſee why that ſhould not be ſhewn by plead. 
ing; though certainly the law might be ſettled either way 
without prejudice ; but as it now ſtands the rule 1s, that where- 
ever ſuch contract ftat indifferenter, and for ought appears, 


may be either good or bad, the law preſumes it prima i facie to 


be bad, and that for theſe reaſons: 
1/?, In favour of trade and honeft induſtry. 


20h, For that there plainly appears a miſchief, but the be- 


nefit (if any) cau be only preſumed ; and in that caſe, the pre- 
ſumptive benefit ſhall be over-borne by the apparent miſchiet, 


34h, For that the miſchief (as I have ſhewn before) is not 


only private, but publick. 


4thly, There is a fort of preſumption, that it is not of any 
benefit to the obligee himſelf, becauſe, it being a general mil- 


chief to the publick, every body is affected thereby; for its 


to be obſerved, that tho” it be not ſhewn to be the party's trade 
or livelihood, or that he had no eſtate to ſubſiſt on, yet all the 
books condemn thoſe bonds, on that reaſon, (viz.) as taking 
away the obligor's livelihood, which proves that the law pre- 


ſumes it; and this preſumption anſwers all the difficulties 19 


are to be found in the books. 
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As 1½, That all contracts, where there is a bare reſtraint Mirenrt v. 


of trade and no more, muſt be void; but this taking place, only 


| where the conſideration is not ſhewn, can be no reaſon 


why, in caſes where the ſpecial matter appears, ſo as to make it 
a reaſonable and uſeful contract, it ſhould not be good; for 
there the preſumption is excluded, and therefore the courts 
of juſtice will inforce theſe latter contracts, but not the former, 


2d), It anſwers the objection, that a bond does not want 
2 conſideration, but is a perfect contract without it; for 
the law allows no achon on a nudum pactum, but every 
contract muſt have a conſideration, either expreſſed, as in a/- 
ſtnpſits, or implied, as in bonds and covenants, but theſe latter, 
tho' they are perfect as to the form, yet may be void as to the 
matter; as in a covenant to ſtand ſeiſed, which is void without 


a conſideration, tho* it be a compleat and perfect deed. 


34;, It ſhews why a contract not to trade in any part of 


| /ngland, tho* with conſideration, is void; for there is ſome- 
| thing more than a preſumption againlt it, becauſe it can never 


be uſeful to any man to reſtrain another from trading in all 
places; tho” it may be, to reſtrain him from trading in ſome, 
unleſs he intends a monopoly, which is a crime, 


4% This ſhews why promiſes in reſtraint of trade have. 


been held good; for in thoſe contracts, it is always neceſſary 
toſhew the conſideration , ſo that the preſumption of injury 


| could not takEplace, but it muſt be governed by the ſpecial 


matter ſhewn. And it alſo accounts not only for all the reſo- 
lutions, but even all the expreſſions that are uſed in our books 
in theſe caſes ; it at leaſt excuſes the vehemence of judge Hal 
in 2 H. 5. fol. guinto; for ſuppoſe, (as that caſe ſeems to be) 


2 poor weaver, having juſt met with a great loſs, ſhould, in a 


it of paſſion and concern, be exclaiming againſt his trade, 
and declare, that he would not follow it any more, Sc. at 
which inſtant, ſome deſigning fellow ſhould work him up to 
ſuch 5 pitch, as, for a trifling matter, to give a bond not to 
work at it again, and afterwards, when the neceſſities of his 
family, and the cries of his children, fend him to the loom, 
ſhould take advantage of the forfeiture, and put the bond in 
uit; I muſt own, I think this ſuch a piece of villany, as is hard 
to ind a name for; and therefore cannot but approve of the 

1 750 indig nation 
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MirckEL v. 
ReynorLvs. 


(a) Poſt Gran- 
tham verſus 
Gordon. 614, 


by a court of juſtice. 


Tee 3 Lev. 241. Now a bond may be conſidered two ways 
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indignation that judge expreſſed, tho? not his manner x of 
expreſſing it. Surely it is not fit that ſuch unreaſonable mij. 
chievous contracts ſhould be countenanced, much leſs executel 


As to the general indefinite diſtinction made between bond 
and promiſes in this caſe, it is in plain words this, that the 
agreement itſelf is good, but when it is reduced into the forn 
of a bond, it immediately becomes void; but for what reaſ 


either as a ſecurity, or as a compenſation ; and 


1/7, Why ſhould it be void as a ſecurity? Can a man be 
bound too faſt from doing an injury? which I have proved the 
uſing of a trade contrary to cuſtom or promiſe, to be. 

2dly, Why ſhould it be void as a compenſation ? Is there 
any reaſon why parties of full age, and capable of contracting, 
may not ſettle the quantum of damages for ſuch an injury! 
Bract. lib. 3. c. 2. F. 4. 

It would be very ſtrange, that the law of England that (i 
delights ſo much in certainty, ſhould make a contract void, 


when reduced to certainty, which was good, when looſe and | 


uncertain ; the caſes in March's Rep. 77, 191. and alſo Show. 2, 
are but indifferently reported, and not warranted by the auths- 
rities they build upon. | 


1/? Object. In a bond the whole penalty is to be recovered, 
but in aſſumpſit only the damages. 


Reſp. This objection holds equally againſt all bonds what 
ſoever. | | 


2d Object. Another objection was, that this is like the caſe 
of an infant, who may make a promiſe but not a bond, or that 
of a ſheriff who cannot take a bond for fees. 


Reſp. The caſe of an infant ſtands on another reaſon, (viz. 
a general diſability to make a deed ;z but here both parties att 
capable; neither is it the nature of the bond, but merely tie 
incapacity of the infant, which makes a bond by him voi 
ſince there a ſurety would be liable, but it is otherwiſe here. 


— 


—— — 


+ Hall expreſſed himſelf thus: A ma intent wous purres aver demurre ſur lij ſu 
le obligation eft void, eo que le condition eff encountre common ley, & per Dieu A 


plaintiff Fuit icy, il irra al priſen tang ; il uſt fait fine au Roy, 


Alle 


fo 
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Alſo the caſe of a ſheriff is very different; for at common Mirenzr . 
law he could take nothing for doing his duty, but the ſtatute REYNOLDS, 
has given him certain fees; but he can neither take more, 
| nor a chance for more, than that allows him. | 


1 04jert. It was further objected, that a promiſe is good, 


U * | 


1 of 
mil. 


Cuted 


— and a bond void, becauſe the former leaves the matter more at 

1 ; large to be tried by a jury; but what is there to be tried by 

. 2 jury in this caſe ? 

reaſon 

way Re 0. 1/?, It is to be tried, whether upon conſideration of 
the circumſtances the contract be good or not? and * is 

an matter of law, not fit for a jury to determine. 

n 

red the 24%, It is to aſcertain the damages, but cui bono (ſay they) 


ſhould that be done? is it for the benefit of the obligor ? 


Reſp. Certainly it may be W on chat account for \ 


s there theſe reaſons : 


acting, 
. I A band is a more favourable contract for him than a [ 196 ] 


3 
_ promiſe ; for the penalty is a re-purchaſe of his trade aſcer- 
tained before hand, (1) and on payment thereof he ſhall have 
that ( again; he may rather chuſe to be bound not to do it under 
Q on | a penalty than not to do it at all. ( 
"ily: 243, However it be, It is his own act. | 
. 34), He can ſuffer only by his knavery, and ſurely courts 
of juſtice are not concerned leſt a man ſhould pay too dear 
for being a knave. 
covered, | 
| 4thly, Reſtraints by cuſtom may (as I have proved) be in- 
| forced with penalties which are impoſed without the party's 
Is what conſent, nay by the injured party without the concurrence of 
the other; and if ſo, then a e he may bind himſelf * a 
the caſe penalty. | | 
d, or that Object. It may perhaps be objected, that a falſe 8 of a 
conſideration in the condition may ſubject a man to an incon- 
on, (vis) venience, which the law ſo much labours to prevent. 
arties a: Reſp. But this is no more to be preſumed: than falſe teſti- 
nerely " mony, and in ſuch a caſe, I ſhould think the defendant might 
him void aver againſt it; for tho” the rule be, that a man is eſtopped 
ſe here. from ayerring againſt any thing in his own deed, yet that is, 
— ee renee 0 : , 3 WY 
r ſur lay gut 
r _ fit (1) Sed vide Hardy Vs Maris, Bro. Cha. Rep. 419, note. 


Ale 3 2 ſuppoſing 
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MiTcyer v. ſuppoſing it to be his deed, for where it is void, it is other. 
REYNOLDS. wiſe, as in the caſe of an uſurious contract. 
1 


The application of this to the cafe at bar is very plain: 
here the particular circumſtances and conſideration are ſet 
forth, upon which the court is to judge, whether it be ar. 
ſonable and uſeful contract. | 

The plaintiff took a baker's houſe, and the queſtion i; 
whether he or the defendant ſhall have the trade of this neigh. 
bourhood ? the concern of the publick is equal on both ſides, 


167 ] 


What makes this the more reaſonable is, that the reſtraint 
is exactly proportioned to the conſideration, (viz.) the term 
of five years. 


f 2 

To conclude: In all reſtraints of trade, where nothing h 
more appears, the law preſumes them bad ; but if the circum. n 
ſtances are ſet forth, that preſumption is excluded, and the a 
court is to judge of thoſe circumftances, and determine c- 0 
cordingly; and if upon them it appears to be a juſt and honel ſ 
contract, it ought to be maintained. a 
For theſe reaſons we are of opinion, that the plaintiff ought 7 
to have judgment. (1) | . 


(i) So Cheſman v. Nainby, 2 Stra. 739. and 3 Bro. Parl. Ca. 349, S. C. 
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Nichols verſus Hooper. 
OHN Jacſhſen ſeiſed in fee deviſed lands to his wife Mary 


for life, remainder to his ſon Thomas Fackſon and his 
heirs; provided, that if the ſaid Thomas Jackſon ſhould die 
without iſſue of his body, then he gave 100/. a- piece to his two 
nieces A. and B. to be paid within ſix months after the death 
of the ſurvivor of the ſaid mother and ſon, by the perſon who 
ſhould inherit the premiſſes; and in default of payment, as 
aforeſaid, then the teſtator deviſed the lands to the legatees for 
payment, and died. | 


Caſe 45. 


Lord Keeper 


HarcoukRrT. 


2 Vern. 686. 
I Eq. Ca, Ab. 
202, pl. 22. 

2 Eq. ike Ab. 
559. pl. 4. 


Legacy given 
upon a man's 
dying without 
iſſue; the man 
dies leaving 
iſſue, Which 
iſſue within ſix 


months after died without iſlue: the legacy not due, it not being intended to ariſe upon any re- 


moter contingency than the man's dying without iſſue living at his dcath. 


The teſtator's wife Mary died, and the fon Thomas Fackſon 
died, leaving a daughter, which daughter, within the iaid fix 
months after the death of her father Thomas Fackjon died alſo 
without iſſue; the bill was to have the 2007. and for the 


plaintiffs 


It was urged, that though Thomas Jackſon left iſſue living 
at the time of his death, yet when that iflue died without iſlue, 
then did Thomas Fackſan die without iſſue; that if a man ſhould 
deviſe lands to A. in tail, and if 4. died without iſſue, then to 
B. if A. ſhould leave iſſue, and that iſſue ſhould afterwards 
die without iffue, B.'s eſtate would plainly commence. So if 
arent were limited to commence upon tenant in tail's dying 
without iſſue, if tenant in tail left iſſue, that afterwards died 
without iſſue, the rent muſt commence; and it was ſaid to be 
the ſtronger, in regard, in this caſe, here was a death without 
ilue within ſix months after the death of the ſurvivor ; (cil.) 
the iſſue of Thomas died without iſſue within fix months after 
the death of Thomas her father, 


Lernen 
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Nrenois s. Perron & Cur' cont” : Thomas Jackſon is not by this will made 
Hoor zx. tenant in tail, but continues tenant in fee- ſimple; ſo that this | 
is not like the limitation of an eſtate; for it is agreed, thut 
in cafe of limitation of eſtates, in conſtruction of law, when. 
ever there is a failure of iſſue of F. S. tho” F. S. died leaving 
iſſue at his death, yet from that time J. S. is dead without 

iſſue. | 


But where a legacy is given by a will, to commence upon 

this contingency, (/cil.) FF J. S. Hall die without iſſue, this 

! : 5 * ; 1 . . . 

(#) Vice poſt ſhall be taken according to (a) common parlance, (viz.) iſſue 

432. Taiget living at his death; for, in common parlance, if F. S. leave 
verſus Gaunt, : ths ; £ 

& 565. bin- iſſue, he does not die without iflue / and it cannot be intend. 

henever there ſhould be 1 


dury verſus ed that the teſtator deſigne 


Elkin, (3) . : f ; 

failure of iſſue of Themas, (Which might be 100 years henec, 
that then theſe legacies, which were meant only as perſonal (2) 

proveſions, ſhould take effect. 
However, in this caſe, with reſpect to the legatees, if the 
| legacies take any effect, the words of the deviſe paſs a legal 
intereſt, and the court does not hinder the plaintiffs from 

L 200 |] 


proceeding at law, in an ejęctment, but diſmiſſes the bill, (3) 


Note, This differed from the caſe of Gocdiuin verſus Clarl, 
1 Lev. 35. where a ſettlement was on huſband and wife for 
their lives, remainder Yo the firſt, &c. ſon in tail male, and 
- if the huſband ſhould die without iſſue male, remainder to tie 
daughters for a term of years, for the raiſing of 15001. for 
their portions; and the huſband died leaving iflue a fon and 
a daughter, after which the ſon died without ifſue : 


Whereupon it was adjudged, that the daughter ſhould have 
the 15007. for that whenever the iſſue male of the huſband 
failed, he might properly be ſaid to be dead without iſſue mate. 
8 Co. 86. Buckmere's cafe, And this very expeCtation, te- 


— 


(1) Yet the more modern caſes do (2) So Nicholls v. Skinner, Pre. 
not admit this to be the conſtruction Cha. 528. Hughes v. Sayer, poſt. 534 
ariſing ex vi termint, but intend an in- Meily v. Fowler, 6 Bro. Parl. Ca. 309. 
definite failure of iſſue, unleſs the con- (3) In 8 Vin, 402. pl. 29. when 
trary appear from other circumſtances. this caſe is reported from a MSS. note, 
Beauclerck v. Dormer, 2 Atk. 313, 314. it is ſaid the decree was reverſed in the 

| Saltern v. Saltern, 2 Atk. 376. Earl houſe of lords. 
of Stafford v. Buckley, 2 Vez. 181. 
iigge v. Benſtey, Bro. Cha. Rep. 190. 


mot 
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mote and precarious as it was, (for there being an eſtate-tail, N 

a recovery ſuffered by the tenant in tail would have barred the — 
portions expectant thereupon) was, notwithſtanding, of add 9 
vantage td the daughters with reſpect to their advancement in 
marriage; ; whereas in the principal caſe, the eſtate being a fee 
no recovery could be ſuffered thereof, and . ea 
was danger of a perpetuity. 
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. Caſe 46. Herne ver/us Meyrick. | | 
| Lord Keeper | | © 
. 3 HaRcOURx. NE ſeiſed of lands in fee, owed money by ſeveral bonds, 
| 5 8 . and by will gave ſeveral legacies to his younger chil. 
| 307, 310. dren, and deviſed his lands to his eldeſt fon in tail. ; 
= 1 Eq. Ca. Ab. 
143. pl. 11. 2 Salk. 416. One ſeiſed in fees owes debts by bond, and deviſes his lands to his bet 
in tail, and gives ſeveral legacies 3 ; after which he dies leaving the heir his executor ; the heir with 
the vertdn: il eſtate pays off rhe bond-debts, by which means there are not aſſets to pay the legacies; t 
the legatees are without zemedy, the land being deviſed in tail to the heir. Otherwiſe had the 
land deſcended to ſuch heir in ſec. (1) a v 
The eldeſt fon (who was likewiſe executor) had paid the 
bonds with the perſonal eſtate ; and now tht legatees brought * 
their bill, praying that they might ſtand in the place of tie h 
bond-creditors, and be paid out of the lands deviſed to the Ir 
eldeſt ſon, the late ſtatute againit fraudulent deviſes having made te 
the deviſe void as againſt bond-creditors, * 
And this cauſe being heard before the maſter of the rolls di 
5 : his honour declared, he would marſhal the real and perſonal ne 
aſſets, in ſuch manner, as that the debts and legacies ſhould ch. 
both be paid, (v:z.) the legacies out of the perſonal, and tit 
{ 202 ] bonds out of the real eſtate, and that as the bonds had bees 1 
paid by the executor out of the perſonal eſtate, fo the legatet 
ſhould, pro tanto, ſtand in the place of ſuch bond-creditors, 
be paid out of the real eſtate. Rac 
| of | 
(a) 25 Oftob. But from this decree there was afterwards an appeal (a) 0 ſtat 
i the lord keeper, before whom it was urged by the ſolicits the 
general and Mr. How, that theſe younger children were pit 
vided for by other land deviſed to them ; and that, in caſe tix 1 e 
it 


(1) Vide Anon, 2 Cha. Ca. 4. Call- Bunh. 137. Haſleword v. Pope, pak 
pepper v. Afton, 2 Cha. Ca. 117. 3 vol. 324. Luthins v. Leigh, © 
Clifton v. Burt. poſt, 678. Tipping v. temp, Talb, 53. 
Tipping, poſt. 7 30. Lucy v. Garazer, 


legacis 
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legacies were to be charged upon the land of the eldeſt ſon, he Haase 
would be left deſtitute. . Mevklek- 


That it was as muck the intent of the teſtator, that the 
veviſce ſhould have the land, as it was, that the legatees ſhould 
have their legacies; and therefore the one not be favoured 
more than the other; nay, that the rule in equity was, that 
ſpecifick legacies ſhould not be broke into, in order to the 
{:tis/ation of pecuniary ones; that if in this caſe, the deviſe 
had been of a leaſe for years to the heir, he ſhould have kept 
that, without having it made liable to the pecuniary legacies, 


donde and ſhould the heir be in a worſe caſe, in reſpect of lands of 
Chil inheritance deviſed to him, than if he had only claimed a chattel 
by the will? 

wy That the ſtatute of fraudulent deviſes was intirely out of 
legacies the caſe, in regard there were no creditors, and that ſtatute 
3 was never made to help legatees. | | 

aid the | Theſe reaſons ſeemed to have great weight with the lord 
rought keeper, who mid, it would have been a very different Calc, 
of the had the lands been ſuffered to deſcend in fee; whereas the gift 
to the in ta'l to the heir was a ſpecifick deviſe, and, as againit lega- 
g made tees, to be favoured equally with a ſpecifick legacy. (1) 


Mr. Vernon on the other ſide inſiſted, that the younger chil- o 203 J 
e roll dien were in nature of creditors, and in cafe a copyhold, : 
not ſurrendered, were deviſed to them, the court a ſupply 
the want of e a ſurrender, 


zerſonal 

ſhould 
and the 
ad been 
legaters 
tors, ad 


Sed per cur*, Here it e the younger children are atlas 
wile provided for. 


Vern, E he caſe might have been different, if the teſtator 
had deviſed his land to his eldeſt ſon, exempt from the payment 
of his legacies ; but thoſe words being omitted in the will, the 


) to 

l 900 | EO againſt SR Ks deviſes charges the land deviſed with 

ſolicito he bonds. 
vere pio 

caſe be But by lord keeper, there being no 80 the ſtatute is out 
; of the Cale; - 
— | 
Pope, pu 7% ts 5 
eg ( 5 Jo To ng v. Share pot. 40}. Clifton V. Burt, poſt. 679. Hage ccc 

r. Pope, poſt. 3 vol. 424 
ä M 2 | Then 
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ee Why Then it was inſiſted, that whereas in this caſe one and the 

Mzrzick, ſame perſon was heir, and executor, ſuppoſe they had been 
different perſons, (viz.) one perſon heir, and another execy. 
tor, and the bond-creditors had ſued the heir, and recoverel 
their debts out of the real eſtate, the heir ſhould clearly have 
had no remedy ; and there was no reaſon that the heir, when 
made executor, ſhould alter the caſe, by his partial application 
of the aſſets. | 


However, lord keeper inclined, that the heir being deviſee 
in tail of the lands, the legatees ſhould have no remedy to 
come upon the real eſtate in the place of the bond-creditors; 
but ſaid, he would reſerve that point; and in the mean time, 
would dircct an account of the perſonal eſtate, which, for 
ought appeared, might be ſufficient to pay the legacies as well 
as debts; and likewiſe ordered, that precedents ſhould be 

[ 20 4 ] ſearched, whether ever a legatee had relief againſt the heir in 
ſuch caſe? 
(a) Which ſee 


Afterwards in the caſe of (a) Clifton verſus Birt ( Mithae!. 
?J. 678. x | 
80 SONY. he Mas term 1720) this decretal order of Herne verſus Meyrict (i 


e Ink rage was produced, and it appeared, that this caſe was not ke. 
mai the atlers 


in favour of a ſolved by lord Harcourt, but adjourned for further confideri- 
ſimple contract . | 
creditor, and tion. ' 
(generally | 

ſpeaking) in favour of a legatee, yet where ſuch legatee is a pecuniary one, he will not be relicti 
by being permitted to come in the place of the bond-c:editors upon the land, in the hands of a &. 
viſee thereof. | 


* 


(1) Reg. Lib. A. 1712. fu. 17. 


Diſher verſus Diſher. 


FILLIAM Dijher was a freeman of London, and had 
2 Eq. Ca. Ab. neither wife nor child, but had an only brother tt 
720. pl. 1. 


A freeman of Flaintiff. 


London figns a WH 

note, by which he owns himſelf indebted in ol. to his brother and heir; but his brother knows 
nothing of it; the freeman keeps this note always in his own cuſtody, and on his death it is [0nd 
among his papers. Adjudged a void note, and as a matter intended, and not per fected. 


Caſe 47. 
Lord Keeper 


Harcoukrt. 


This William Difher (though no ways indebted to the plait- 
tiff the brother) by note under his hand dated 24 Fabric 
1707, promiſed to pay the plaintiff 5000 J. but the plainti 
knew nothing of it. 4 1 


will, 
had 


were 


facy 


pren! 


0 


and! 


Was 
liamt 
recte 
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the The note was kept by Mylliam Diſber in his own cuſtody, and, 3 v. 
een ac his death, was found among his papers. e 
cu- pril, 1708. William Diſber intermarried with Elizabeth 
red Tamas, aud being poſſeſſed of 2911. 145. 10 d. per annum, 
ave upon bankers afſignments, (which are eſtabliſhed by a& of 
hen parliament, and made a perpetual annuity redeemable, by par- 
tion lament, and are thereby to go to executors) and being alſo 
| fifed in fee of lands of 69 J. per annum, in Houghton in Bed- [ 205 ] 
ith ferdſhire, previous to his ſaid marriage, and in conſideration 
ly to whereof conveyed over his lands to truſtees and their heirs, to 'One 3 
na, on 18 
ers the uſe of himſelf for life, remainder to truſtees to preſerve martjage, on 
) . 3 . 3 himſe!: d 
ime contingent remainders, remainder to Elizabeth his intended „ie, and iche 
ö . : N ; +4 
. for wiſe for her life, remainder to the firſt, Sc. ſon of the mar- _" hae dae 
2 mainger over 
well riage in tail male. ſucceſſively, remainder to the daughters in and afligns ban- 
; | { ] f d, h MRomd: cw kers aſſignments 
d be tail, remainder to himſelf in fee; an aving aſſigned over (which are bub 
eir in bis annuities to the ſame truſtees, did, by another deed, bear- 2 
ing the ſame date, declare the ſame to be in truſt, that the declares the pro- 
tits thereof to 
EW] truſtees ſhould pay and apply the ſaid yearly annuities, to 20 bo che fame 
; 1 ſuch perſons, as ſhould be intitled to the profits of the land „ 
140 | 2 tettlemen 
(4 ſo ſettled as aforeſaid; and in caſe the principal ſhould be paid would beintitied 
Jt le- Ss ; 2 | 
10 in, according to the act of parliament in that behalf made, ;* _ —— 
idera- " 3 
that then the truſtees ſhould lay out the monies in the pur- dee "a — 
| chaſe of freehold or copyhold lands to be ſettled to the fame hament, che 
Be money to be 
7 ules. inveſted in 
1 land, and to be 
ſettled to the ſame nſes, and dies. Theſe annuities and 8 aſſignments, after the wife's 
8 beath ſhall go to the heir, and not to the executor. (1) 
Afterwards Mr. Diſher died without iſſue, and leavin no 
8 
will, but what he had made before his marriage, in which he 
hal given ſeveral legacies and bequeſts, (all which deviſes 
| were reyoked by his ſubſequent ſettlement) and had made one 
nd had Jacob Sawbridge who was no relation, but had been his ap- 
her the prentice, his executor. 
On a bill brought by the plaintiff Jan Dilter, the brother 
cher ken ns heir, againſt the teſtator's widow and the executor, it 
it is found was decreed, that theſe annuities being redeemable by par- 
; lament, were as a mortgage aſſigned to truſtees, and di- 
ne plait- rected, when paid in, to be inveſted in a purchaſe, and ſet- 
Februar | 5 
intif 5 
. pla (1) Vide Lingen V, Sowwray, ante 172, 
ö 
The M 3 tled 
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Disnzx . tled as the fee-fimple lands were above ſettled; and therefore, 
. way though the wife was to have an eſtate ſor life in the annuitic; 
6 by her jointure dced, yet, after her death, the annuitics {hould 

L 29 not be looked upon as perſonal eftate, a moiety of which, on 
ſuch conſtruction, would by tue cuſtom of London belong to her 
repreſentatives, but as money directed to be iaid out in lands, 
and to be as a real eſtate, wiich, aſter the wite's death, would 
go to the plaintiff as heir of /7Unam Diſber. (1) 
Decreed allo, with regard to this 5000 “. note ſigned by the 
teſtator, by which he owned himſelf indebted to his brother 
the plaintiff in 50007, that it being always kept by the teſtz 
tor in his own cuſtody, and the brother knowing nothing of 
it, when given, and at the teſtator's death it being found 
among his papers, the ſame ſhould be looked upon only 282 
matter initiate, or intended, and never perfected ; and though it 
was urged, that however it muſt be admitted the note Was in 
fraud of the cuſtom, as to the wife, it ſhould, notwithſtand. 


| 
ing, be paid out of the dead man's moiety: yet the court ſad 
they eſteemed it as no debt at all. | 
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(1) In Counte/s of Hoidernye v. Mar- paid, was to be laid out in the pur 
quis of Carmarthen, a perpetual an- chaſe of lands, to be ſettled in manne! 
nuity of 40007. iuing out of the re- there menticned,) was not conſidered 
venue of the Polt ofnec, (but redeem- as money to be laid out in land, but 
able upon payment of ioo, ooo. out terely as a perpetual annuity, ina. 


of the exchequer, when the ſtate of much as there was no certainty of the 


affairs would permit, Which lum when redemption. Bro. Cha, Rep. 3 
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_ the ſtate of it in the printed ſheet: 


[ 2097 1 


Domina Regina verſus Ballivos & Burgenſes de Caſe 48. 


Bewdley in Comitatu Wigorniæ. 


A WRIT of ſcire facias iſſued out of the petty bag in 
I chancery to repeal the charter granted to this borough 
Whereupon iſſue being joined, and the 
cord tranſmitted into the crown-office of the queen's bench, 
in Trinty-werm undecimo Anne, the cauſe was tried at the bar 
of that court. 


ſept! Ny anna. Regin“ . 


The points in iſſue were, ; 


I, Whether one OG ie Smith was duly elected bailiff on the 
tl of September 1707 ? 


24% Whether there were a bailiff and burgeſſes (i. e. a 
corporation) in being at the time of granting this charter? 


2455, Whether that corporation refuſed this charter? 


The cafe upon evidence was, in ſubſtance, the ſame with 
the two former were the 


principal queſtions; and the proof upon them was in ſhort 
this: 


As to the firſt point, it appeared, that vs the charter of 
Fac. 1. all the burgeſſes (as well common, as capital,) had a 
right of voting in the election of a bailiff, and that a bailiff 
mi gut be choſen out of the burgeſſes. 


That Smith was a common burgeſs under that charter, and 
that he was elected after the invalidity of king James II. 's 
Charter was publickly known and acknowledged; and that 
the common burgeſſes qualified under the old charter were 
then admitted -to vote, (which had not been done from the 
time of accepting king James I1.*s charter, to that day,) and 
that Sith had the majority of thoſe burgeſſes; but it appear- 


M 4 - ed, 


[ 208 
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ed, that one Coldwell the bailiff for the time being, who pre. 
ſided at this election and took the poll, was in by virtue of 
the void charter, and that he was never ſo much as a common 
burgeſs under the old charter. 


That he acted with fourteen capital burgeſſes, which is the 
number appointed by the void charter, and that the burgeſſs 
qualified by that charter were called, and voted promiſcuouſy 
with thoſe qualified by the old, 


2d!y, As to the ſecond point, it appeared, that by the char. 
ter of king James I. the bailiff and capital burgeſſes were to do 
all corporate acts, and were originally to chuſe in the common 


burgeſſes. 


That upon the death, or vacancy of any of the capital bur. 
geſſes, the charter appoints that re/iduum capital” burgens dil 
major pars eorund', ſhall chuſe in others within fifteen days 
after ſuch vacancy; that they had neglected to fill up vacan- 
cies for theſe twenty-two years laſt paſt, and that at the time 
of granting the charter of her preſent majeſty, there was only 
one capital burgeſs in being (w:z. one Slade) qualified unde: 


the charter of king James the firſt. 


Upon this evidence ſeveral queſtions in law areſe. 


17, As to Smith's election, whether that muſt not be taken 
to be one intire act done under the direction of the illegal 
bailiff by virtue of the charter of king James the ſecond, and 
r void; the old burgeſſes having ſubmitted to be 
alled by that bail fa and votes promiſtuoully with the others, 

v e dilinction ? 


24y, Whether according to the charter of king James the 
firſt, the capital burgeſſes were not to be taken to be extind, 
there being but one remaining ? 


24ly, The capital burgeſſes being an integral part of the 
body, by the old charter, whether the corporation could 
ſubſiſt without them, or muſt, in defect of them, be dil 
ſolved? 


Aſter ſome debate at the bar, the counſel for the defendants 
prayed a ſpecial! verdict, and the chief juſtice, in ſumming up 
the evidence, directed the jury to reſerve theſe points; for 
that they were of too great moment to be determined without 

conſideration ; 


| 
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| conſideration; & but ſome 2 ariſing thereupon among 


e of che judges, 
OY Parker, chief juſtice, ſaid, that the election of Smith to be 
batliff ſeemed to him to be made under the void charter, and 
$ the that it could not be under any other; that Coldwell was bailiff 
elles under that charter, and all the voters ſubmitted to his autho- 
ouſly rity, which the old burgeſſes ought not to have done, but to 
have infiſted upon their ancient right, and oppoſed the others 
har. dining with them; that it was a particular power given by 
to do the charter, and, in ſome degree, like the caſe of ̃yoth verſus 
mon Viet, 4 Rep. 39. b. very different from the caſe of electing 
WS ncmbers of parliament (which had been mentioned at the bar) 
| for there they all come under pretence of the ſame right, and 
bot | by a proper authority to chuſe. 
\ days But ſuppoſing Smith was duly elected, there was no proper 
Sean. oficer to ſwear him in, neither bailiff, nor recorder, by the 
Um charter of king James the firſt; for Coldwell was not ſo much 
s only as b:1lif de fafzo, but a bailiff of a different corporation, as 
under efectually as if he had been bailiff of another town. To make 
him a vailiff de facto, he mult have been in under a right con- 
ſtitation; whereas he was in by a void one, and had no pre- 
[tence of right by the old charter. | 
8 As to the ſecond queſtion his lordſhip ſaid, he could not 
ilega think it within the intention of the charter, which appoints 
d, and 1 6 : FAR 
the vacancies of the capital burzeiles to be filled up within 
to be hiteen days, that twenty-two years ſhould be permitted to clapſe, 
others, till theſe were all extinct to one man, and that one to have the 
power of electing all the reſt, 

_— the As to the third, he thought it a queſtion of great moment, 
xtinch whether this corporation could ſubſiſt without capita! burgeſles, 
they eing made neceſſary to all corporate acts? | 
of tn Poel J. could not think the corporation were diſſolved for 

; _- vant of capital burgeſſes, but doubted whether they could act; 
de i tiat it was not material whether Coldtbell was a lawful bailiff, 

; o not; for that the corporation might, upon their charter- 
endants 


day, chuſe a bailiff, tho' there were none then in being, nor 
ning up bad been for twenty years before; not like the caſe of J/roth 


5 SS Þ . * 5 . 
its; bor anc Wire, for that was of a judicial authority. 
without g 


ration ; 
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Rroma Ve Eyre J. thought the third queſtion very conſiderable, 
GALLLVOS, (viz.) Mhether, if a corporation loſes one of its integral part, 


&. DE 
Porr. it be not diflulved f vide 1 Rol. Abr. pag. 514. tit, corporations; is 2 | 
che caſe of a corporation conſiſting of brothers and ſiſters, 

As to the ſecond queſtion, he ſaid, that when a corporation 5 
lapfes the day of chuſing its head, the royal authority muſt in- 228 
terpoſe; and in the interim, the operation of it caſes. That 
in this caſe there had not been a regular election of a bailiff fo 
ſeveral years. 
? f 5 Bey TEmet 
That if $1mth was choſen in execution of the charter of Fac. 1, 5 
tho”, at an aſſembly not under that charter, he was in by yir- "= 
; i ' 5 | 3 atio! 
tue thereof; that it was held in the caſe of the Devizes, that 
court 
a good mayor for the time ves is neceſſary to che election eur! 
Ju 
of another, 
trials 
Notwithſtanding the court was To doubtful in theſe points in my 
the jury were, however, very clear in them; and about thre that f 
[-3t2 J ot the clock next morning gave a privy verdict, by which they and 1 
found all the iſſues generally for the queen, and affirmed it a at bar 
the bar about ten; and tho' they were ſent out again by tit charo 
court, perſiſted with great obſtinacy, 13 
Hereupon the defendants came and moved that che verdid trial, 
might be ſet aſide, upon thele two points: | to an 
here the jury F he Jury had found Claw, and contra Chi 
Where the jury 1/7, For that t e ur; 1ad found matter oi law, and contrary 
bring in their in the 
verdi Civ trary to direction, 
to thc direction and th 


af che court, à new trial may be granted even after a trial at bar. 


Th 


20%, For that the venire was wrong awarded, being de victii 85 
2 D b of ejed 


ds Bewdley, whereas by the 4th and 5th of queen Anne, cop. 1h 
for the amendment of the law, it ought to have been de cn 


a 
uaVC 7 


Int 
| prayed 

The court, after advice with the juſtices of C. B. and bat a new 
of the exchequer, gave their opinion upon the firſt point lt De 
ſame term; and the lord chief juſtice delivered it as the 09 er 
nion of all the judges of Englund, (except Powell) that witl 
the defendant's counſel pray a ſpecial verdict, and the cot 
direct the jury to find one, if the jury will take upon tten 


comitatus. 


Int 
have b 
| and on 


1 — may de 
+ N:te; Mr. Juſlice Littleten Powis was abſent all this term, being indiſpoſs Be g 
with the gout. to miſe 


(0 
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to go contrary to that direction, and find matter of law, it 1 
i a {uficient ground for a new trial, even after a trial at 1... vos, 
bar. | 85 | &C. DE 
For that t would be very unreaſonable, that in caſes where mn — 
the core and the jury are both of opinion againſt the party, 

there e thould have a remedy by a bill of exceptions; but that 

in caſo» where the jury only are of opinion againſt him, and the 

court dovhiſnl, he hould be abſolutely concluded, and without 

remedy, as he muſt be in this caſe. | 7 

Poytoell I. contra: I do not very well know upon vrhat foun- [ 213 ] 
dation of law new trials have been granted; but I found the 

courts in poſſeſſion of ſuch a practice as to trials by ni prius; 

| but 1 do not know that this practice has been eſtabliſhed as to 

trials at bar. Indeed I do remember two in the exchequer 

in my time, but I was always of opinion againſt them, and 

that for theſe reafons, becauſe one is a trial at common law, 

and the other by ſpecial commiſſion only; and becauſe trials 

at bar are much more ſolemn, and attended with much orcater 

charge to the parties, than the other. | 


do not think any thing ought to be a ground for a new 
| trial, after a trial at bar, but what would make the jury liable 
to an attaint. Js | 
Chief Juſtice: The firſt caſe'of a new trial, which we find 
in the books, is that of Mood and Gunſton, in Styles, 462, 466. 
and that was after a trial at bar. | 


The practice of the courts is the law in theſe caſes; and ſo 
och cjectments and rules for paying money into court, which 
have no other foundation. | | 
In the caſe of Briſtol verſus Cooper, a ſpecial verdict was 


prayed and directed, and the jury found generally ; whereupon 
a new trial was granted for that reaſon. 


3 Dwmean's caſe in the g Rep. is very obſervable, about the 

everal duties of judges and Jurors in this particular, 

Tg moſt caſes, even where new trials, after trials at bar, 

ay i ; | 

' oi = been denied, the judges have aſſerted the general right, [ 214 ] 
done reaſon why we do not find this practice more ancient, | 

— may be, that there are no old reports of motions. 


Giſpot Eyre J. I do not find the reaſons for new trials confined 


| ms. for which the jury may be fined; the „ 
"nd and Cunſton was not ſo. 


But 
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But if a new trial ſhall be granted in a caſe where the jury 
have done wrong, in a matter which is properly under their 
cognizance, I cannot fee any reaſon why it may not be done 
in caſes where they take upon them to determine matters not 


within their cognizance. 


Vide 1 Sid. 153. 


The counſel for the queen inſiſted, that this verdict being 
ſet aſide for a miſbehaviour of the jury and not any fault in 


the proſecutor, coſts ought to be allowed. 


But the court ſaid, there was no need of entring into that 
queſtion, till the matter of the Venire was determined; and 
adjourned the conſideration of that till the Michaelmas Term 
following, for the advice of the other judges. 
Accordingly in Michaelmas term (4 Nov.) this point ws 
argued before all the judges of England at Serjeants-Inn in 
Ehn. | 


Serjeant Pratt pro def” - By the ſtatute of the 4th and gt 
of her preſent majeſty for the amendment of the law, this 
venire ought to have been awarded de corpore comitatts. 


This is a cafe within the expreſs words and intention of the 
act; the words are, That from and after the firſt day of Tr 
ce nity term, every venire facias in any action or ſuit in any d 
{ the courts at Vefiminſter, ſhall be awarded of the body dt 
« the proper county” ; and this is a ſuit in the court of chan- 
cery in order to repeal the letters patent of the 7th oftht 
preſent queen, | | 


Neither is it leſs within the intention and miſchief deſigned 
to be prevented, as appears moſt plainly from the preambl 
which recites, *“ That whereas great delays do frequent) 
« happen, by reaſon of challenges to the array of panels 
« jurors, and to the polls, for default of hundredors, for pte. 
vention thereof, &c.” Now this is a proceeding to whit 
that miſchief extended ; for at the trial there might have beet 
a Challenge to the array, for want of hundredors. 


That there may be ſuch a challenge in the cafe of the 
crown, is what cannot, I think, be denied ; for if the ſherif 
be commanded to return a jury de vicineto, and there is not 
any hundredor upon the panel, he has not obeyed the command 
of the writ, and the challenge is for his default. 
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3 Keb. 740. In an information for perjury, a motion was RreINA v. 
made, that the defendant might not challenge for want of N 
nundredors, and it was denied; becauſe the ſubject would 15 oe DE 


daereby be ouſted of a privilege to which he is intitled by law. 


LET. 


The ſtatute ef 23 H. 8. cap. 13. enacts, that in trials for 
murder, in corporations, there ſhall be no challenge for want 
of freeholders ; by which it appears, that there might be ſuch 
a challenge at common law, in the caſe of the crown; and 
certainly where freeholders' are neceſſary, hundredors are [2163 
equally ſo. 5 

This act being made for the advancement ot juſtice, it 
ought to have the moſt beneficial and extenſive conſtruction 
maginable; but to ſay, that the crown ſhall not have a jury dz 
corpore comitatits, is to deprive it of the benefit and advantage 
of an act of parliament. | 
| [tis true, that, generally, the crown ſhall not be ouſted of 
s prerogative by an act of parliament, unleſs it be expreſsly 
mentioned; but that rule cannot affect this caſe, for here the 
| crown had no prerogative: it was liable to the inconveniences 
F rccited in the preamble, as well as the ſubject, and then ſurely 

tought not to be debarred of a ſhare in the remedy, | 


The intention of this act may be further collected from the 
next clauſe, which plainly proves, Chat the law- makers took 
Fe to extend to caſes of the crown; for it expreſsly excepts all 
appeals, indictments and proſecutions on penal ſtatutes, and 
what occaſion could there have been for that exception, if the 


* former clauſe had not taken in any crown Caſes at all ? | 
ntl | But, I think, it deſerves to be conſidered, whether this pro- 
Is 0 ſccution be properly a ſuit of the crown or not? it ſeems to 
pre- be no more than a contention between two corporations, 
hich whether the letters patent granted to one fide, or thoſe granted 
been to the other, ſhall prevail? Both are contending for a royal 

charter, and the crown is perfectly indifferent who obtains 
- the it; the judgment in this cafe will be only for the benefit of 
elf the party, for here can be no judgment of puniſhment for 
ol the uſurpation, as in informations in the nature of gia 
nand warrantos, | ; | 

dir Peter King : The words of this act are as general and [ 217 J 

1 comprehenſive as poſſible, © every venire facias for the trial | 


9 , ov * . 
| ok any iſſue, in any action or ſuit”, 
| That 
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That there might be challenges both to the array, and tg 
the polls, in the caſe of the crown, appears from Keihu, 10, 
a. And this ſtatute is made for the remedy of that miſchief 
in all caſes where it might poſſibly happen before, ſome fey 
only being excepted by name. But in the preſent caſe, M.. 
Attorney General is contending for the crown, that it ſhall not 
have the benefit of a very uſeful and advantageous law; this is 


like a man's difabling himſelf. Lit. Set. 410. 


Low no inſtance in the law, where the crown is exclude! 
out. of general ſtatutes made for the benefit and advantage of 
proſecutors. The caſes, wherein the crown is held not to be 
bound, are, where it would otherwiſe be debarred of a prece- 
dent right or prerogative ; but in the caſe at bar, the croyn 
was before this act in the ſame condition with the ſubject; and 
J hope it will appear, that this is not placitum corone, but at 
moſt a civil action brought in the name of the crown, vt 
Sir Oliver Butler's caſe 2 Vent. 344. 3 Lev. 220. In M. 
Breuyler's (a) caſe, Holt C. J. ſaid, this was a writ of right, 


Tho” taking it either way, viz. as a ſuit of the crown, dt 
of the ſubject, this venire is wrong, and if ſo, we are in tit 
only method to take advantage of it: the ſheriff has done iis 
duty, and obeyed the command of the writ, and therefore we 
could not challenge the array, but come to the court to quali 

t: challenge is for the default of the ſheriff, where the writ 
i right, quaſhing is for error in the writ itſelf, 


Mr. Salkeld : The great objection in this caſe is, that the 20 
of the 4 & 5 Anne is a ſtatute of Feofails, and that thereſot 
this caſe 1s not comprehended within it, 


This act of parliament conſiſts of diſtin& branches, Which 
are ſeparate laws; ſome of them are ſtatutes of Vecſail, anc 
others ſtatutes alterative of the common law, and the clauk 
upon which this queſtion ariſes, is of the latter fort. 


Statutes of Feefails concern ſuch faults as would vitiate ti 
judgment, and make it erroneous, if given, and are to enabie 
the courts to amend ſuch faults, or to overlook them, ans! 
give judgment notwithſtanding, 


The clauſe about venire's is not of this nature, but is ® 
intire alteration of the law in this particular, making that“ 


be right now, which was wrong before, & /c vice wa; | 
| tatute 
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Statutes of Jegfails make no alteration in the law; for the 
errors they concern, continue ſo notwithſtanding, but only 
proride a remedy, that they may not prejudice the party. 


The chief rœhſon why the ſtatutes of Fegfails have not been 
held to extend to the crown 1s, that ſuch words are uſed in 

them as always exclude the crown, (viz.) plaintiff and de- 
fendant, Cemandant and tenant, &c. otherwiſe here, 


So far as this is a ſtatute of Feofails, the crown is not com- 
prehended within it, but ſo far as it is an act of alteration, the 
crown is included. | 


Thus in the 36 Ed. 3. cap. 15. the firſt clauſe changes the 
courſe of pleading, and by that the king has been always held 
to be bound ; but the ſecond clauſe which provides, © that no 
man ſhall be prejudiced for want of form in pleading, Sc.“ 
being a law of Jeofails, has for that reaſon been held not to 
extend to the crown; ſo of 16 © 7 17 Car. 2. cap. $. 


Nirthey attorney general pro regina : The practice of the 


,0t crown office ever fince the making of this act, in all caſes of 
the informations, as well in thoſe not excepted, as in thoſe com- 
his priſed within the exception, has been to award the wenire 


de v1cineto, and it was never controverted till now. And to 
this purpoſe I would apply what I have heard my lord Hale 
ſay on like occaſions, ** that judges ought to have a great 
*regard to practice, when the matter is not res integra; and 


* without being broke in upon,” 


Asto what has been ſaid, that the words of this a& extend 
to caſes of the crown, the 4 Fi PRE cap. 3 has words as g&- 
neral, (viz.) any-proceſs or plea, aud yet was never taken to 
extend to the crown. The clauſe in the ſtatute of (a) frauds; 
Whereby executions are made to bind from the delivery of the 
unc to the ſheriff, has general words, (viz.) every writ of 
execution, and yet the crown is held not to be bound by 
them, notwithſtanding it had no prerogative in the caſe before. 
| wonder to hear this denied to be a ſuit of the crown, ſince 
the ſame being brought in the name of the crown, (tho' for 
the benefit of the party,) makes it the ſuit of the crown s! in 
(45 Warrantg's, Sc. 


In 


* when things "6 gone on in that courſe a great while, 
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In a late caſe of a quo warrants of à claim of fiſhery in fe. In 
veral vills, the venire was awarded from * one only, and hel town, 
well enough, becauſe tried by a jury of the proper county; Ubud 
in the caſe at bar, did no! 


If the reſolution in this caſe ſhould be contrary to the g. hr 


The 
been given upon informations ſince the making of this act. Voerde 


Raymond ſolicitor general: The words in ſeveral other clauſ * 


in this ſtatute are as general as in this, and yet the crown hy It js 
been held not to be comprehended within them; for inſtance, MY tb | 
that about demurrers, and that about pleading double; Nin 
verſus Foley, a motion was made for liberty to plead double, Pers, 
and denied, becauſe not within the clauſe, | 


Warran 


ings are 
it hou] 


The words in ſome of the former ſtatutes of Jegailt ate u 
But | 


large and comprehenſive as here; however, they have 11 
been held to extend to the crown: nay, it appears to har '*" de 
been the opinion of the makers of this act, that neither tot 170 
ſtatutes nor this of the 4th and 5th of her preſent majely, n 
could take in crown caſes; for they have added a clauſe at the ery Ja! 
end, to extend this and all the ſtatutes of Jeofails to ſuits it 
recovery of debts owing to the revenue, which had been {upet- 
fluous, if the former clauſes had been ſufficient, 


But if this caſe be held to be within the 4 & 5 Anne, I hop 
the ſame reaſon will bring it within other acts of Jecfail which 
contain words as general and comprehenſive, and then it wil 
be helped by 16 & 17 Car. 2. cap. 8. the cauſe being tried 
a jury of the proper county, 


lions! 
derj. 
wy, * 
a Crin 
be clay 
ough 1 
et it is 
laintiff 


Mr. Lutwyche : It is conſiderable, in this caſe, who istit Ihe 


perſon that takes the exception to this proceſs, and how he nn 
prejudiced by it? why truly the defendant comes and con. The | 
plains, that he has had a greater advantage put in his powe gail, 
than he ſhould have had; that he has had a liberty of cu. * 
6 ion, 
ſe, it 1 
s caſe, 
ade a p 


dir Pe. 
ords of 
en; 

Vol.] 


The principal reaſon why the ſtatutes of TFeofazls have 
been taken to extend to the crown, is, becauſe it is not & 
preſsly named; and this reaſon holds in the act of the 4h i 
5th of her preſent majeſty. See the 8th of H. 6. and allo the 
late caſe of the Queen verſus Tuchin (a). 
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In Cre. Car. 311. the venire facias was awarded from the REGINA wv 


whereas it ought to have been from the manor; and Barriveos, 
c., DE 
BEWDLZT. 


town, 
held ul in a guo warrants z and that the ſtatute of 21 Fac. I. 


did not extend to. it; notwithſtanding that had an exception 
of ſome other crown caſes, as in this act. 


The clauſe about pleading double 1s general, - and uſes the 
word {defendant} which is proper for all ſuits, and yet held 
not to extend to the crown. 


It is no objection to ſay, that this is a ſuit for the benefit 
ef the party; for ſo are informations in the nature of a gus 
warrante; but that this is properly à ſuit of the crown, ap- 
pears, in that the attorney general replies, and the proceed- 
ings are in the crown office; for, if it were not placitum coronæ, 
it ſhould have come on the civil ſide. | EE. 


But if this act be taken to extend to the caſe at bar, there 
tan be no reaſon why it ſhould not likewiſe be within the 16 
? 17 Car, 2. and it will be no objection to ſay, that this ariſes 
pon a ſubſequent act, for that ſtatute has always received a 
4 large conſtruction, and been extended even to (a) local (a) Sed 3 
ions tried in wrong counties. [ 222 ] 


Seri. Pratt in his reply for the defendants : Regina verſus 

wy, was an information in the nature of quo warranto, which 
acriminal proceeding, and beſides, the reſolution was upon 

he clauſe about pleading double, which is not general; for 

ough it uſes the word [defendant] which is a general term, 
et it is reſtrained there by other words, (viz.) tenant and 
Jaintiff in replevin. 


The caſe of Tutchin was upon a mere ſtatute of Terfail : | | 


0 1; tit 

* lis is an intire alteration of the law. 

id colt The clauſe which extends this, and all the ſtatutes of 

is powe! Weft, to caſes of the crown, mentions only ſuits for the 

of c oery of any debt, and therefore cannot affect the preſent 
ve had, ettion; and certainly if there be no proviſion for that pur- 


ſe, it is impoſſible that thoſe other ſtatutes ſhould extend to 
Caſe, becauſe it ariſes upon a ſubſequent ſtatute which has 
ade a perſeQ alteration of the law in this point. | 


dr Peter King as to pleading double, ſee Poph. 144. The 
wrds of the-ſtatute of frauds cannot poſſibly extend to the 


dun; for they are, 6 every writ of fier: facias, or other writ 
| « of 


Vel. J. 
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© of execution”, and Heri. facias being firſt named, the ſubſe, 
quent words can only mean executions at the ſuit of the path 


| | Abou 
Mr. Salkeld: the 8th Hen. 6. cap. 12. is grafted on MM buncee 
ſormer ſtatute of Hen. 5. and expreſsly tied down to it, ned: 
that no general words can carry it any further. be 
Nothing can be inferred from any reſolution upon the pr. Whe 
ceding clauſes of this ſtatute; for the very words of ens 
exclude the crown, (v.) 1/7, party demurring. 24h, plainif 3 
or demandant appearing by warrant of attorney. zah, deſe. : 
dant or tenant, or plaintiff in replevin. Aſter 
8 after, 
After confideration, all the juſtices and barons were un *H 
nimous, and the lord chief juſtice delivered their opinion vp "Dp 
court the ſame term. 125 E 
| | i, and: 
Parker C. J. We are all of opinion, though this chi 3 
might have extended to cauſes of the crown, had the objet. "—_ 
come earlier, yet the conſtant practice, ever ſince the mak. plain 
of the act, having been otherwiſe, and all the precedents Wl XY 
in the crown-office, and'in the exchequer, (in caſes not a: eral c 
preſsly excepted) being de d icineto; to make a contraty re as OW A: 
lution in this caſe, would be, in ſome meaſure, to overtun dn, cart 
the juſtice of the nation for ſeveral Fours paſt ; beſides, i be eſto 
conſidered that it is matter of no great conſequence ; fincel A 
only gives the defendant a privilege of ee which other brft 
wiſe he would not have. 100% 5 
It is a rule, indeed, that precedents fb flentio are of in To pre 
or no authority: but that is to be underſtood of caſes wan .. 900 
there are flidictal precedents to the contrary. But here tra 
are none either on one ſide or the other, | re be a 
The chief baron mentioned a caſe in the exchequer, wil ty; wi 
I remember : it was an information about the draw- back aufe th 
ſalt, and thore (as alſo in ſome others both here, and in tii that he 
court) all the exceptions were taken that the wit 0f bat os 
could invent, but this was not ſo much as mentioned. TR 
8 
We did not think fit to break in upon an intire prag to 
and ſhake ſo many judgments upon a matter of ſo ſmal M co; 
ment; and therefore are all of opinion, that the venire M ; but 
awarded, | uegme 
the ez 
The rule muſt be, that the laſt trial be ſet aſide upen 
i * 
other point, on payment of coſts. 10 bat if 
a a Ute 
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About three days after this rule for a new trial was pro- RSI NA wv, 


le ounced ; the defendants moved, that ſome perſon might be BALLL1VOS, 

ned to receive the cots, it not appearing e who ” Ra 
vas the proſecutor in this cauſe, 

ſts Whereupon, Mr. Attorney General named Borret, : the 

cn reen's ſolicitor, and acquainted the court, that the proſecu- 

a was carried on at the proper expence of the crown. | 


Afterwards the ſolicitors on both ſides went before the 
alter, and the coſts were taxed on Saturday the 22d of Ne- 
nber. And on the Tueſday following, Mr. Lechmere made 
| motion, upon notice, againſt the taxation of coſts in gene- 
|, and againſt ſome items allowed by the maſter in particular. 


on id 


chu | ur | 
| He intiſted that though they had ſubmitted to a rule for ue gefendant 
ech e pzyment of coſts, when the cauſe appeared, even upon fall pay _—_ 
. PR : : s ; | for a new trial - 
aki e plaintiff's own ſhewing, to be merely a contention between on a ſeire facias 
8 ball e old and new corporations, upon the validity of their being deren 


; 8 | | by the erown 
eral charters; yet now it appeared in another light, and to repeal a 


35 owned by the attorney general as a government proſecu- 8 8 

pn, carried on at the charge of the crown, they ought not 

beeſtopp'd by that rule, from making it a queſtion, whether 

the caſe of the crown, coſts are due by law this being [ 225 ] 
e firſt time they too advantage of that 8 Auiod fuit TOS 
per cur. | | 
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[* o prove that in caſes þf the crown, or ſuch 2s are pro- 
government proſecutions, coſts are not due, he urged 
Kee of the exchequer, where coſts are never paid, unleſs 
te be a relator, or ſome other ſecurity to anſwer coſts to the 
J which there was not in this caſe, nor could there be, 
aſe the proſecution was in rem, and not i perſanam; and 
that he produced a manuſcript of baron Lechmere., 


er, vi 
ack ue 
nd in tl 
t of mi 
3 


nat on the crown fide in this court, colts had been fo far 
n being allowed in any caſe, that it had ben thought ne- 


e pad to provide by (a) act of parliament, that there ſhould DL 2 : 
. x p . FR R 4 and SS C32 
ſmall W pen given to anſwer coſts in ſome particular _ Mar”, cag. 


; but this was none of thoſe ; that the law had provided ah 


. nor Procets for coſts, nor method to bring them | 
the exchequer, | | | 
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hat if it were otherwiſe, it would be very unequal.; for 
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and ſubject were on an equal foot; 
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Attorney might enter a nt praſegui, or 2 ce Met proceſſus, em 


When the jury were ready to give their e at the ky 
| without coſts to the ſubject. 


In rhe caſe of the Dyuren verſus Collius Mie 3 10 Aan 
in an information for 2 battery upon a cuſtom-houſe ofice 
in the execution of his office, 2 motion was made for col 
for not going on te trial; and upon Mr. Harcourt's affirm. 


tion, that uo colts were ever allowed iu government proſecy 


the ſame was denied. 


That in the caſe of the Queen _ us Clerk, which w] n 
information for a nuiſance, (vz.) for erecting copper mib 
upon the river Thames, there was a verdi& for the quem 
which by conſent was ſet aſide upon payment of cofts; th 
ſecond verdict was for the defendant, who thereupon mal 
for cofts, which were denied for this reaſon, ( becut 
the ſtatute of the 24th of Heu. 8. cup. 8. extends oy 


tORS, 


trials by xiſi prias, and not at the bar, as it was ia that caſe 


So in Hel. 3. & AT. in Scarc' in my lord Montganur\ 
cale, which was an inquiſition on his eſtate, and but in it 
rature af an ejectment, there was a verdict for the defenday 
and a ac trial granted without cofts. 


That here was no prerogative in the caſe for the qua 
and if the queen did u 
pay colts, ſhe ought to receive none. 


That this verdict was ſet aſide as unjuſt, for 2 miſbchari 
of the jucy in che face of her majeſty, who was ſuppoſed tok 


always preſent in her court of queen's bench, which court ia 
plainly, no juſt judgment could be entered up on that verdi, 
and yet the defendants were told, that this injuſtice multi 
faſtened upon them, . unleſs they paid two or three hundn 
pounds, to be delivered from it; ſurely this was to payid 
juſtice, contrary to b Charta, which ſays, aulli vent 
Jujlitiom. 

That in capital caſes, if a jury ſhould obſtinately find 5c 
rely, where the court had directed them to find the wall 
ſpecialy, the court, no doubt, would ſet aſide fuch vet 
and that without coſts; they would not take away the lied 


| a man, becauſe he had not money to pay coſts to the crow 


No 
this ce 
a parci 

ation 
the c: 
10 hari 
perta kt 
effects 
ran 
ill, n 
iberty 
epeal 
aged, 
oſts ta 
neſs 1 
thou 
ome a 
# the tr 
or the 
he ſcale 


ts proſe 


f By 


otwithff 
1 fou 
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Now the conſequence of this ſuit was of equal concern to Reciva . 
BALLIvos, 
Kc. DE 
BEVYDLET. 


this corporation, as that of a capital proſecution, to the lite of 
2 particular perfon ; for the very liſe and being of this corpo- 
ation were in queſtion; and if colts were once admitted in 
the caſe, thoſe writs of fcire facras, though they had not yet 
Þ barck a found in the cars of Engliſhmen, yet, he would un- 
zertake to prove, they would have ten times more pernicious 
feds than qus warrants's of old; for a judgment in a qu 
vorrants did not deſtroy the fraychiſe, but a corporation might 
Bill, notwithſtanding that, have another ſtruggle for it's 
iberty ; but in the caſe of a fire faces, the judgment was a 
epeal of the charter; and if a jury could for ence beſo ma- 
azed, as to give 2 partial verdict, it was but getting thoſe 
polts taxed as a poor borough was not able to pay, and the bu- 
neſs would be done; they could not pay the coſts, and 
ithout that, they ſhould not have a new trial in order to 
ome at right and juſtice. —This was Hying the axe is the root 
le tree The crown indeed was always an unequal match 
or the ſubjects : but if the weight of coſts were thrown into 
he ſcale, this would become fuch an addition, as would make 
ts proſecutions + heavier than they would be able to bear. 


$ By the records in the crown office it appears, that the defendants were, 
owithilgnding, ordered to pay colts, and that afterwards on a new trial the 
found ſpecial verdict, but this does not appear to have been ever argued, 
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Waive 


Caſe 49. Car verſus Counteſs of Burlington. (1) 


Lord Chan— | | 
cellor Has- ICHARD late earl of Burlington, owing debts hy - 


he hob T bond and ſimple contract, made a leaſe of his fands 3 
2 Ed. Ca. Aab. England and {reland to truſtees, in truſt to pay all the debt 
8 >> which he ſhould owe at his death. All to be paid in a ju But 


A iruft cerm is 


ons | 


1 
CN 


— 5 papa all proportion without preference of one debt before another, 4 3 
he ale IP 
= 1 and died thus indebted. portion 
dies indebted yy 
by bond aud | The 
ſimple contract | 5 | ow 
the bond creditors may be paid part of their debts out of the perſonal eſtate, and ſhall nevertheld 8 
come in upon the truſt term for the remainder, equally with the ſimple contract debts, 8 * nat 
; | "op 
N ; — | ; rey brd 
ä „ 
(1) The authority of this caſe bas „ other incidental charges paid, tht 3 
been much queſtioned on both its ©* fard truttees were to Rand poſited 3 
points, Llayd v. Milliams, 2 Ain ii of the ſeid premiſſes For the reſidue 8 ay 
Barwell v. Parker, 2 Vez. 393. Eariof of the {aid terms in- truſt, for the ; H is 
Bath v. Earl of Bradford, 2 Ver. $87, © ſaid carl, his heirs and aſſigns. And mo 
| As to the firſt point, by Reg. £15 4. by deed poll Gated the 4th Agi, pots 
 - 1712, 10.595. it appears that the two ** 1698. the ear} directed that the i 555 
ö cauſes of Cirfford V. Hart of Burlington, « yveral premifies mentioned in the ek 
| | and Car v. Counteſs of Burlington, came ** Geed of zd Auguſt, after the trub Woke 
| on to be heard on the maſter's ipectal © therein mentioned were performed e 
| report, who ſtated “ That the Faro and fatisfied, ſhould ſtand charged 18 
« Burlington decec ſc, by indenture of “ with the payment of all ſuch debe VE 
« 3d Frguſt 1698. granted and demiſed as he ſhould owe at his death, in ja? "IM 
© his jeveral eſtates therein mentioned and due proportions not preferring ond 50 f 7 
ee to truſtees for the ſeveral terms ** per/on before ancther.” It allo a TY 
« therein mentioned, upon truſt, to peared that great part of the perſons "TM 
© raile and pay all fuck ſums of money eſtate had been appliech in payment d "OM 
«« as the ſaid earl ſhould owe at the the judgment creditors. © Where: "I 
** time of his death, for ſervants wages, upon his lordſhip declared that tit 1 
but not to poſtpone or hinder during 88 perſonal eſtate of the ſaid earl d baer 
„his life, the payment of the debts *“ Burlington ought to be firſt apple yy 
mentioned in the ſchedule annexed, * to pay his judgment creditors 4 
% amounting to 35017 “/. 10s. 24, and ** courſe of adminiſtration, and vi EVE 
« intereſt, in juſt prop ertions, not pre- ef the ſaid perſonal eſtate had bet te deri 
« ferting one creency before anotner. „ ſo applied,>the ſame was well; d fle w, 
« And after ſervants wages and the „ plied. And as to the quel 
s debts in the ſchedule moutioney, and touching what ſatisfaction the id (1) 
: * | „ judges roland 
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The bond-creditors had been paid good part of their debts Car w. 


aut of the carl's perſonal eſtate by his executors, 


CounTess 
of Bur- 


Upon which it was now objected, that if theſe bond-cre= IS GTR. 


ma 


\ - 
«« deceale of the (aid earl in order to 
„charge the truſt eſtate with the pay- 


ment thereof. And the ſaid mater is 


to ſee what ſatisfaction the ſaid judg- 
«© ment creditgrs or any of them have 
«© received by the ſaid earl's perſonal 
« eſtate; and if there ſha!l be any ſurplus 


cc of 5 ſteld perional eſtate more than 


ce will pay what ſhall appear due for 


« principal and intereſt. on the ſaid 


„ judgments due at the time of the 
«« death of the ſaid earl, then the ſaid 
judgment creditors are to have their 
« intereſt due to the time they ſhall re- 
* ceive a ſatis faction, ſo far as the per- 
«« ſonal eſtate will extend; and if af- 
« ter' the ſaid judgment creditors, ſhall 
ce be ſo ſatisfied by the perſonal eſtste, 
« there ſhall ba a furplus of perſonal 
« eſtate left, then the bond creditors 
« of the ſaid earl are to have intereſt 
«© for their debts ſince the ſaid earl's 
death, until they ſhall be ſatieſied, 
* ſo far as the perſonal eſtate will ex- 


t Vide poſt. 2 vol. 416, the cafe of Deg verſus Deg contra. © Tho? in hs 6 


* 
tors would take advantage of the truſt term, they ought to | 
waive the benefit. of their preference out of the perſonal — 
— 
eſtate; that this was the intent of the teſtator, who could let 
them into the benefit of the truſt term, upon what + condi- 
| tions he pleaſed ; and that in equity, a ſimple- contract debt 
oy was as much a debt, and due in conſcience, as any other; 
8 
F 7 that equal payments of all debts were favoured in equity, 
ICS 
; equality being the higheſt equity. 
| But by lord chancellor Harcourt, the bond-creditors may 
a Ul oo 4 - . — . . ; 
eil come in to be paid the remainder of their debts, in pro- 
Ither 
| portion with the ſimple-contract creditors ; for the law gives 
The 
"et e jgdgment er eBitors ought to have for 
"Y 7 . hall remain due and unſatisned 
to them by the Pe erſonal eſtate, his 
— 10 e declared that ſack of the ſaid 
ment creditors whole debis were 
d, n included in the ſchedule, ought to 
peel „come in to receive a latiskact ion 
e118 ' 1 1 : 
Gat:  equaily wich other the ſaid earl“s 
for th * creditors, who are included in the 
, 50 „ſald ſchedule. And that ſuch of the 
dugut, | 58 gement creditors whoſe debts 
the it are not in P in the ſaid ſchedule, 
* 18 oucht to come in to receive ſuch ſa- 
e um tistaction equally with the other cre- 
f editors of the ſaid earl, the payment 
harges of whoſe debts are prov ide for by 
_ 'the faid dood of truſt of the 4rh of 
| * ft | Aur "ft, © An 4 | dorh order the rap acs 
dag. ” . orliagly, and for tha purpoſe it is 
io if * redy ret »rred 10 che mater) t 
ROY ler what was due to the fad 5 
= E *n: creditors and to carry en in- 
N gr tereſt on ſuch of the debts of the ſaid 
* * 5 as in their nature carry interec, 
n at the ſaid maſter is not to carry on * tend.“ 
applies any intereſt on any ſecurity àtter the 
r it 4 7 ; 
zd Wis 
10 deen 


1, en. 
VE 11) 6b 
quel 
the 1 


* 
[ n Pb 
dg 


land, Ca. temp. 1 "rib. 220. 


ic deriſe was of all the real as well as perſon 1al eſtate to pay debts ; which ſcemed 


7 * 


Dee, that the teſtator intended to make all but one intixe kund. (1) 
(1) Vide alſo Haſte word v. hve: poſt. 3 vol. 323: Marice v. Dank of 
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Car wv, 
CounTEess 
of Bux - 
LINGTON, 


When a truſt is 
raiſed to pay 


debts, ſimple- 
contrat debts 
ſhall carry in- 
tre} 

(2) Vide poſt. 


De | nn, S. Trin. 1713. 


them the fund of the perſonal eſtate, and the party, (viz) the 
late earl, gives them the fund of the truſt- term; and the Clauſe 
that no debts fhall have preference, muſt hs inzended oul 


with regard to their ſatisfaction out of the truſt- term. 


His lordihip alſo declared, that by this truſt-term the 
ſimple- contract debts became as debts due by mortgage, and 


conſequently ſhould (5) carry intereſt as well as the debu 
ſecured by bond, (1) | 


Maxwell verſus Wettenhall, 2 vol. 27. 


— 


(1) No ſuch declaration as this ap- 
pears in the reviſter's book, et vide v. 


ry 7 
HBarWeid uv. 


(yira. 


303. Earl of Bath V Earl of Bradford, 
2 Vet. 586. 


is. 


— 


Bro. Cha. Rep. 41. But in Bothonly 
Lerd Fairfax, poſt. 334. Interet 
was allowed to ſimple contrg cred 


tors under nmilar circumſtances. 


Parker, 2 Vez. 


Shirley v. Tur Ferrera 


Darbiſon, on the Demiſe of Long, verſus Brau- 


Caſe 50. 
mont. On a ſpecial Verdici W in 
Scacc'. 
= 7 . 21 44 + 
C Fortec. 18 a O H XN Specst, ſeiſed in fee of the manor of Penheal and 
. f divers other lands, c. in the counties of Cornwall and 


Deviſe to the 
heirs male of 
S. begotten, 
S. having a 
ſon, and the te- 
ſtator taking 
notice that J. S. 
was then living, 
a ſufficient de 
ſcrivtion of the 
tefator's mean- 
ing; and ſuch 
jon ſhall take, 


. tho* ſtrictliy 


ſpeaking, he be 
not l.eires 


1 *230. 


Deven, 19 Aug. 1103. makes his will, and after deviſing the 
premiſſes to truſtees for the term of twenty-one years, for the 
payment of debts, &c, he ſettles the ſame on the firſt ſon of 
his (the teſtator's) * body lawfully begotten, and the heirs male 
of the body of ſuch firſt ſon lawfully iſſuing; and for default 
of ſuch iſſue, to the heirs of his (the teſtator” s) body lawfull 
to be begotten; and for default of ſuch iſſue, to his coulin 
John Sparke for 99 years, if he ſhould ſo long live, remainder 
to his firſt, &c. ſon in tail male; and in default of ſuch iſue, 
remainder to the heirs male of the body of the teſtator's aunt 
Elizabeth Long lawfully begotten; and for default of ſuch 
iſſue, remainder of all his lands to his (the teſtator's) rigit 
heirs. 


The ſaid teſtator alſo gives a legacy to his ſaid aunt Ei 
beth Long, whereby he takes notice that ſhe was living, and 
that ſhe had three ſons A. B. and C. to whom he gives a legit 
Af $007. : | 


He 


. 8 
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He alſo gives to Dorothy Beaumont (who was his heir at law) 
uſe an annuity out of the ſaid premiſſes of 150 J. per annum, and to 
nly her children 500 . a- piece. 

Aſterwards the teſtator died without iſſue, and John Sparte 
the alſo died without ifſue upon which the queſtion was, who 
and was intitled to the teſtator's real eſtate? Whether his heir at 
dt law Dorothy Beaumont, or A. the eldeſt ſon of the teſtator's 
aunt Elizabeth Long? 

For the heir at law it was objected, that her right was in 
— its nature favourable, and to be ſupported by the common 
n law of England, and therefore all deviſes that diſinherited the 
ere heir were to be conſtrued ſtriftly. That to make this deviſe 
ys good to A. it muſt be conſtrued either a contingent remainder 

or the words [heirs male] be taken as deſcriptio perſonæ, ſo as | 
to veſt a remainder in him. That as a contingent remainder, 
it could not be good, becauſe there was no.freehold to ſupport 
| it; all the precedent eſtates being for years; and if it were 
— good as a Contingent remainder in its original creation, yet, 
10 Elis. Long being living at the teſtator's death, ſuch remainder 
could not by the rule of law veſt, as it ought to have done, 
at the determination of the particular eſtate ; that heirs male 
and of the body of the teſtator's aunt Long, could not be under- 
] and Rood by way of deſignatio, or deſcriptis perſone ; for that is ſuch 
8 the a deſcription as is vice nominis ; whereas the word [heirs] did 
or te not agree with the perſon pretended to be deſcribed; he was 
ſon cl not heir of Elizabeth Long, nor could be, while ſhe was liv- 
s malt ing; and [heirs] being a legal term, coul be underſtood only 
jezt in a legal ſenſe, unleſs ſome other word or words accompany- 
wull ing it, ſhould determine the ſenſe otherwiſe, as heir apparent, 
coulin or heir now living; and the word [begotten] did not determine 
ainder the ſenſe otherwiſe, becauſe heirs begotten (a) or to be begotten 
h iſſue had the ſame legal conſtruction ; and it did not appear that the 
l * deviſor had any intention to confine that deviſe to the iſſue 
) 


7 male of Elizabeth Long then living, much leſs to 4. only, who” 
) rigit would take as the heir deſcribed by this deviſe. 


But it was adjudged by the whole court of exchequer, BY 


Eliu- cept baron Bury, ) that A. the eldeſt ſon of the teſtator's aunt 
1 and Elizabeth Long was intitled to the premiſſes, and not the heir 
z lege] at law; which judgment was afterwards reverſed by the opi- 

f Aion of the two chief juſtices in the exchequer-chamber; and 


that 


Fl 


DAR BISON 
. BRAU - 
MONT. 


( 23r I 


(a) 1 Inft. 20. b. 
2 Vern, 545. 
711. 

Preced. in 
Chanc. 491. 
Foſt. Hewit 
verſus Ireland, 
427. and Gore 
verſus Gore, 


Poſt, 2 vol. 33» 
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Darbo that reverſal at laſt (1) reverſed in the houſe of peers; and the 1 
D. ae bal reaſons, upon which the court of exchequer gave judgment, ou 

MONT, : cou 

and upon which (as it was apprehended) the houſe of lords af. | 
/ - hrmedtaat judgment, were theſe : | - 

; That H. the eldeſt ſon of Elizabeth Long, was the perſon 

f 232 ] defigned to take by the appellation of the heir male of the body > 
pol the teſtator's aunt Elizabeth Long lawfully begotten. ”= 
1 As to the objection that Mrs. Long being living, there could failz 
0 not, in a legal ſenſe, be any heir male of her body begotten | was 
i to take by the will : =. | | Lon 
| : It was anſwered, that the intent of the teſtator by the deviſe fore 
i (which was the only matter in queſtion,) did plainly appear, taat 
| 0 not only from the words of Mat part of the will, but throughout ther 
! ; the whole will, | : ] 
b That the word [heir] had in law ſeveral ſignifications: in and 
1 the ſtricteſt, it ſignified one who had ſucceeded to a dead an- a len 
# ceſtor ; but in a more general ſenſe, it ſignified an heir apparent, En 
| which ſuppoſed the anceſtor to be lwing. | 6 
: | That in this laſt ſenſe the word [heir] was + uſed in ſta- and 
0 tutes, law- books and records; and ſince the law had given to | of th 
0 this word ſeveral ſenſes, 1t would be hard to expound it in that L. 

| which was the ſtricteſt, and moſt rigorous, and would deſtroy verf, 

1 great part of the will; at the ſame time, that by law it might . 
have another ſenſe, which would ſupport the whole will and © 

intent of the party. | judo 

T hat the intent of the party being the principal rule for lords 

the expoſition of a will, the teſtator was excuſed from uſing Dur 

the ſtrict and proper terms and phraſes of law, and had liberty coul 

to uſe ſuch expreſſions as he pleaſed; for, provided they were Rebe. 

ſuch as ſufficiently declared his intent, it was enough; and his the te 

intent ſhould take place, if by any poſſibility conſiſtent with betten 

the rules of law. | Ds TTY 


C 223 1 Now the teſtator in his will took notice, that the ſons of his 
_ aunt Eliz. Long were living, and gave them legacies : 


. 


(43-4 Bro. Parl. Ca. 489, 


| * * 7 | . ; 1 
+ See the writ of raviſhment of ward Quare filium & haredim rapuit, & 2 Int, 
He 


N 


439. and 25 Ed. 3. which makes it treaſon to kill the Heir of the king, 
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* 


Kentiſh 


He | 


He alſo took notice, that Elix. Long the ama was Dax iso 
living at that time, and gave her a legacy; and therefore v. BEAu- 
could not intend that the firſt fon ſhould take friih as heir, I 

which was > SONAR if the was living, but as heir apparent 

he might. CE | | 
: Again, the teſtator gave his heir, the defendant, an annuity, 
ö and therefore did not intend that ſhe ſhould have the whole 

eſtate; and the limitation to the right heirs was expreſsly in 
d failure of iſſue male of his aunt Eliz. Long, fo that the intent 
n was plain, that the apparent heir male of the body of his aunt 
| Long, (who was the leſſor of the plaintiff,) ſhould take be- 
fo fore his heir general, who was the defendant Dorothy; and 
1 wat ſhe ſhould not take more than an annuity, as long as 
there ſhould be iſſue male of his ſaid aunt E/:zabeth Long. 

That by this conſtruction, every part of the will would ſtand 
in and be conſiſtent; and the word Their] would be alſo taken i In . 

Ty a ſenſe that the law allowed of. . 
nt, But if it were to be conſtrued otherwiſe, ſeveral parts, and 
| ſome whole lines together, of a ſenſible will muſt be expunged, 

ta- and the heir at Jaw mult take, coytrary to the expreſs meaning 
* | of the teſtator. 
that Laſtly, That this caſe was the ſame with the caſe of Burchett | 
roy | verſus Durdant (a), which had wap been diſputed under (a) 2 Vent, 411, 
ight the names of James verſus Richardjon ( (s where 2 deviſe to the 050 N 
and | heirs male of the body of Robert Durdant then living, Was ad- 2 Lev, 232. 

judged in * M ;tminfler- Hall, and twice armed in the houſe of 2 
ſor lords, to be a good limitation to George the eldeſt ſon-of Robert . 457. 
[ſing Durdant, tho* Robert DYrdant was then living; ſince there [*234 ] 
DNerty cquld be no great difference between heirs male of the body of 
were R:hert Durdant then living and heirs male of the body of 
d his the teſtator's aunt Long lawfully begotten ; the words then be- 
with zitten being tantamount to then living. (1) 
of his (1) So Cerdright v. It Bite, 2 Bla, Rep. 1010. 
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Caſe 5re 

Lord Chan- 

cellor HAR- 
COURT. 


Articles con- 
Krued againſt 


the words for 


the ſake of the 
intent. As 
where the wife's 
portion was to 
be laid out in 
Hand to be ſet- 
tled on huſband 
and wife, and 
the heirs of 
thaw bodies; 
and it not laid 
gut in land dur-— 
mg their joint 
hves, and the 
wife mould die 
&rit, that the 
Trey ſhould 


30 to the wife” s drother ny ſiſter: 


fo much | 
' purchaſe 30 l. a year; and this to be fettled on himſelf and 


De Term. S. Trin. 1713. 
Kentiſh verſus Newman. 


ENRY Kentiſh intermarries with Mary Hamuell widow, 
. who (inter al”) is polleſied of 200 l. put out on ſecuri. 
ties, and the huſband, before the marriage, articles to lay out 
noney of his own, as. with the wife's 200 J. ſhould 


his wife for their lives, remainder to the heirs of their bodies, 
remainder to the huſband in fee ; but until ſuch ſcttlement * 
made, this 2007. is agreed to be taken as the ſeparate eſtate 
of the wiſe; it is alſo agreed by the ſaid articles, that if no 
ſuch ſettlement ſhall be made during the joint lives of the 
huſband and wiſe, then the 200 J. ſhall be to the ſole uſe of 
but if ſhe ſhall die beſore her huſband, then 


the wife, if living, 


the 200 l. to go to her brother and ſiſter, 


wife dies firſt, leaving iſſue, and the money i is not laid out in: 


purchaſe, yet the iſſve, and not the wife's brother and titer, ſhall have it; equity ſupplying ike 
words, it the wife die without iſſue.“ (1) 


In 1688. the marriage takes effect, of which there was iſſue 
a daughter the plaintiff; and in September 1711; the wife dies, 
leaving no other iſſue, 


And whether, according to the letter of the articles, thi 
200 J. ſhould go to the wife's brother and ſiſter, or to the 
daughter, (to whom the father by his anſwer conſented it ſhould 
go in preſent for her immens in marriage, ) was the 
queſtion ? e 


Decreed, that the daughter ſhould have this 200 J. and not 
the wife's brother and ſiſter ; for that the intention of the at- 
ticles was, to provide for the wife, and the iſſue of the mar- 
riage, and not for the brother and ſiſter of the wife; and for 


that the parents were, by the law of nature, bound to take 


care of the iſſue, but not of the wife's brother and ſiſter, wio 


were provided for before, and for whom, tho' they had 


been left deſtitute, ſtill the wry was under no obligation to 


provide. 


That it could not be intended that the wife ever thought of 
preferring her brother and ſiſter before her own child; and 
tho' the words were, if the wife ſhould die, living the huſband, 


— 


& 


(1) So Targus v. Puget, 2 Vez, 194. b 
| f 


De Term. 8. Trin. 1713. 


tler the 200 J. to go to the wife's brother and ſiſter, yet mult they 
ve conftrued to mean, if the wife ſhould die without i ſue. 

That even in the cafe of a conveyance of a legal eftate, the 
words [without iſſue] had been ſupplied ; thus in Cro. Car. 
185. Spalding verſus Spalding (a), (the ſame caſe cited in 
1 Vent. 230.) Lands were deviſed to A. the teſtator's eldeſt 
ſon, and the heirs of his body, and if he died living his mother, 
then to the teſtator's ſecond ſon; A. died living his mother, 
and leaving iſſue ; in which caſe, | 

It was objected, that the ſecond ſon ſhould take, and that 
theſe words [if he died living his mother] were corrective and 
explanatory of the firſt words; but reſolved otherwiſe, and 


| that the court would ſupply the words [without iſſue]; for 


that it could not be intended, that the teſtator would prefer 
the ſecond ſon before the iflue of the eldeſt ſon ; ſo neither in 


_ this caſe could it be thought, that the wife would prefer her 


brother and ſiſter before her own child. 


That this being matter of articles was more under' the 
eontroul of a court of equity, than if it had been a veſted 


eſtate; this was truſt-money, over which the court had a 
power. | 


Money to be laid out in land was to be taken as land; and 


tho" this money was not inveſted in land within the time re- 


quired by the articles, yet the court would diſpenſe with 
that; and if it had been inveſted in land within the time, then, 
by the expreſs words of the articles, it was to go to the iſſue 
ef the marriage. 

Beſides, in this caſe, one of the truſtees themſelves, (via.) 
the brother, (who was to take advantage of not laying out 
the money in a purchaſe,) had declared, he would not claim 
title to the money, if it were not inveſted during the Joint 
lives of the huſband and wife ; which declaration might natu- 


ally be preſumed to have been the reaſon why the money was 
not laid out. 


Alſo it was the duty of the truſtees to call upon the huſband 
to lay out the money and make the purchaſe; inſtead of which, 
one of them, by declaring he would not take the advantage 
e any omiſſion of that kind, had incouraged him to ſit ſtill; 
o that if ſuch truſtee were to have the money, he would reap 
benefit from his own wrong, | 
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NEWMAN. 
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Caſe 52. 


Lord Chan 
cellor HAR- 
COURT, 


2 Eq. Ca. Abr. 
104. pl. Is 


A. lends money 
to B. and C. on 
bond, B. be- 
comes bank- 
rupt, and. his 
eſtate aſſigned 
by commiſſion- 
ers; A. ſues 
C. and takes 


De Term. 8. Trin. 1713. 


3 | 
Ex parte Smith. On Petition. 


Lends money to B. and C. on their bond, B. becomes 


a bankrupt, and the commiſſioners aſſign his eſtate in 
truſt for his creditors : | 


A. ſues the bond againſt C. the other obligor, and reco- 
vering judgment againſt him, takes him in execution by c 
ſa, and C. thereupon paid A. 241. but C. being old, and hav- 


ing no eſtate, and living only upon e A. conſented to 
diſcharge C. out of execution. 


him in execution on a ca* ſa', and afterwards conſents to his eſcape; vet J. ſhall come in as 4 


238 ] 


tereſt in the eſtate of B. the bankrupt ; 


_ creditor of the bankrupt for a moiety of his remaining debt, 


Upon which it was objected, that this being an eſcape with 
the conſent of the plaintiff the obligee, and the debt being, in 
law, intire, it was a diſcharge of the who/e debt, and ſhould 
operate, as well for the beneſit of B. the bankrupt, the other 
obligor, as of C. | 


But it was anſwered, that the bankruptcy of B. and the 


aſſignment of his eſtate, were prior to the execution taken out 


againſt C. and by that aſſignment A. the plaintiff had an in- 
which intereſt could 
not be diſcharged, by A.'s taking out an execution afterwards 
againſt C. the other obligor, any more, than if two were 
bound in a bond to me, and I ſhould recover judgment, and 
take out an execution by ' fa” againſt one, and afterwards 
on obtaining a judgment ſue out an execution by ca” ſa” againſt 
the other, and then conſent that the latter ſhall eſcape, this 
will not diſcharge the execution on the f fa', which was be- 
fore completed againſt the former obligor; and that ſtill this 
was harder doctrine in equity. | 


Lord chancellor: Let A. the petitioner, who is the obligee 
in the bond, come in as a creditor before the aſſignees, for 1 
moiety of the remaining money due on the bond; for the ex- 
ecution againſt C being ſubſequent to the aſſignment of the 
eſtate of B. the bankrupt, ſhall not (at leaſt in equity) dil- 
charge Ad. 's demand out of the eſtate of the bankrupt ; but 
in regard, each, in equity, was liable but to half the r, 

and 


De Term. 8. Trin. 1713. 


and C. was not the original debtor for the whole, A. the pe- 
titioner ſhall only have relief for a moiety of his remaining 
debt againſt the aſſignees of B. the bankrupt. 


But lotd chancellor ſaid, if B. the bankrupt had been the 
original debtor, and had borrowed all the money, then A. 


ſhould have come in before the aflignees as a creditor for 
all his 85 


— 


Ex PARTE 
Suirn. 


the obligors was liable to bim for the whole? (1) 


—_— — — — — . ĩð i . — — — 


(1) Ft vide ex parte Wiliman, 1 Atk. 1 10. aud Seq. 
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+ 2u, Why ſhould not the petitioner, in this caſe, be nat to come in for 
the remainder of his whole debt out of the effects of the bankrupt, lince each of 
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[ 299] | 
Term, S. Michaelis, 1713, 
. F TE 
Caſe 53. Broderick verſus Broderick, (1) 


Lord Chan- 
cellor Har. 


NE deviſes lands to F. S. and his heirs, cial duly 


COURT. ſubſcribes his will in the preſence of three witneſſes; 
ag Ab. 534. but the witneſſes, for the eaſe of the teſtator, go down Nair 
2 Eg. Ca. Ab. into another room, and atteſt the will there, which is out of 
244. pl. 14+ 
= 9 the preſence of the teſtator. 


Deviſee under 
a will defectively executed, repreſents the will duly executed, and for a ſmall ſum gains a releaſe fn 
the heir; releaſe ſet aſide. 

. Afﬀterwards the heir at law, in conſideration of 100 guineas 


paid him by F. S. the deviſee, does by deed, reciting that 


this will was duly executed, releaſe to the deviſee all his right 


to the eſtate deviſed; and after that, there being debts ap- 
pointed, by the will to be paid, the deviſee tells the heir, 
that it would facilitate the rarfing the money for the pay- 
ment of the debts, if he (the heir) would join in a leaſe and 
releaſe of the deviſed premiſſes; and thereupon, for fifty 


guineas more paid to him, he, (the heir) together with the 


deviſee, by leaſe and releaſe, conveyed the premiſſes to J. N. 
and his heirs, in conſideration of 4000 J. mentioned to be 

paid by J. N. and a receipt was given for the money; but, in 
truth, this purchaſe money was not paid, but J. N. was 3 
truſtee only for the os and ſo admitted to be by the 
anſwer, 


[ 2401 


On a bill brought 'W the heir to be relieved aginf the con- 


veyances executed by him, 


For the deviſee it was ſaid, that the will, as to _ deviſor, 
was executed, and the form of the witneſſes ſubſcribing in the 


profecce of the teſtator, was only preſcribed by the ſtatute of 


— 


(1) The ſtate of this caſe in 4 Vin. Gronks with the regiſter's book, Lib. A. 
Ab. 550. is rather fuller and correſ-— 171 3 fo. 1 30. 
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frauds, to prevent a raſh dihnberiſon of the heir; but ſince 
the execut! ng of the will was fully proved, 8 the cir- 
cum" 4128 required by the ſtatute had not been obſerved, yet 
it was the plain intention of the teſtator, that the deviſee 


mens to diſpoſe of the eſtate againſt the intent of the teſtator, 
f:im the deviſee, for want of a ceremony, when the end of 
that ceremony was anſwered, by it's being made to ap- 
| pear, undoubtedly, that oy teſtator did ſign and ſeal this 


ſuguld have the eſtate z and the,deviſee having the legal eſtate, 
it would be hard to take it from him in equity, and by that 


bo: 


BRODERICK 
vV BRoODE- 
RICE. 


uly will, 7 
es; | | FE 
_ 2p” 2 Either + ſuppreſſio veri, or ſuggeſtio falſi, is a 1 Suppreſſio verily 
T 2 8 to ſet aſide any releaſe or conveyance : now to recite Mg, ag 1 
in a decd (as in this caſe) that the will was duly executed, ge 2 
8 hen it was not, is ſugge/tia falſi, and to conceal from the ande any deed 
from | heir (as in this caſe) that the will was not duly executed, is euern 
ſuppreyjio veri z ſo that both circumſtances concur. 
__ And though there was one witneſs, who, upon the laſt ge- 
tat neral interrogatory, ſwore, that the heir did declare to him, 
igit that the will was not worth any thing, and that the heir made [ 241] 
T ſuch declaration before his executing the releaſe, yet this \ was | 
1 not regarded. 
7 For lord chancellor faid, it was not to be believed, that 
fly if the heir knew that the will was not duly executed, he 
the would, for ſo ſmall a conſideration, have parted with his 
T\ | eſtate, 
o be So the court relieved againſt the releaſe, and the leaſe. and 
it, in releale; but ordered the heir to pay back the 100 n and 
as 3 alſo the 50 guineas, With intereſt, | 
y the . | —_ 
T Vid. 1 Fern, 20. Fervis verſus Duke, allo the latter caſe of Can verſus Can 
con- J. 727. | 
viſor, \ 
in the 
te of 
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De Term. S. Michaelis, 1713. 


Churchill verſus Lady Hobſon & all, 


IR Charles Hobſon did in his life-time place great ſums 

of money in the hands of one Goodwyn a banker, why 
at that time, and for a conſiderable time afterwards, was x 
perſon of very great credit, and was caſhier to very many 
monied perfons. 


Join in areceipt, and only one af them actually receives the money, both crea to creditors, but 
Two truſtees join in a receipt, and One receives the money, only the receiving trultte 
hall be charged. (1) . 


Sir Charles dies, and leaves the plaintiff Churchill and Gaui. 


wyn executors, after whoſe death, Goodwyn continuing in the 


ſame credit, the plaintiff Churchill paid 5001, of the money 
of his teſtator Sir Charles into Goodwyn's hands, and feveral of 
Sir Charlcs's debtors, on paying in their debts, did require, 
that when they paid their money to the executor Goodwyn, his 
co-executor Churchill ſporld join in the receipt for this mane, 
which accordingly was done. But upon the plaintiff Chu cl 
is joining in the receipt, Goodwyn did, on every ſuch pay- 
ment, give a note to Churchill, by which it was acknoy- 
ledged, that though the plaintiff Churchill had joined in the 
receipt, yet it was he, viz. Goodwyn orily, who received th! 
money, and the money which Goodwyn thus received, and on 
payment whereof Churchill joined in the receipt, amounted 
to 1100 J. after which Gooduyn broke, and became in- 
ſolvent. | 


The bill was brought by Churchill, to be diſcharged of the 


executorſhip, and to be indemnified againſt the bankruptcy d 


Goodwyn. 


Whereupon it was now objected by Mr. Vernon, that the 
plaintiff Churchill having joined in the receipts, this made him 
liable for the whole money: he admitted, that in caſe of a) 
Fellowes verſus Owen, where 4. and} B. were truſtees in 2 
mortgage for 20c07. and they both joined in a receipt for the 


whole money; {whereas in fact, they had received each but 


8 


(1) Vide 
to chat caſe. 


— — <-> 


Feller avs v. Mitchell, ante $1. and tte v. Clarke, in the note 


143 
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De Term; S. Michaelis, 1713. 


Ms ceiving it to be againſt natural juſtice, that one ſhould be 
ho liable for the receipt or act of another; though, this had been 
$1 o decreed in the caſe of two truſtees, yet in the caſe of execu- 
Wy rf it was otherwiſe. Becauſe, as one executor alone might 
dre a diſcharge, the joining of the other was an unneceſſary 
1 pt; for which reaſon if the money were loſt, each ſhould be 
ul able; that accordingly, it was thus held in the cafe of Miltins 
erſus Alen, and more particularly in that of Murrel verſus 
00d: Pit, (1) decrecd, firſt, by Sir John Trevor at the rolls, and 
| the armed afterwards on appeal by lord Cowper. 
* Sed per lord chancellor Harcourt : It ſeems to me unreaſon-\ 
* ble, that one man ſhould ſuffer for the default of another ; 
F lealt the difference ought to be between the caſe of a cre- 
lag tor and that of a legatee. In the caſe of creditors, who are 
* titled to the utmoſt benefit of the law, the joining of the 
15 pecutors in the receipt, may make each liable for the whole; 
Wee ut hen legatees, or ſuch as claim under the ſtatute of diſtri- 
6 utton, are the only perſons concerned, and who have no 
py medy ff their demand but in equity, it is altogether unequi- 
Ry le, that one executor ſhould anſwer for the receipt of the 
DD * the joining in the receipt being but matter of form, 
e in- zereas the ſubſtantial part, and which alone is to be re- 


ded in conſcience, is the actual receipt of the money, 


| Neither do] think the executor Churchill ought to be charge- 
le for the 500 J. by him paid to Goomwyn, he having been 
e Caſhier + with whom the teſtator in his life-time choſe to 
truſt his money, and therefore the executor ought not to 
ter for having truſted him, whom the teſtator himſelf in 


OS ne nn ee 


10001.) that though lord keeper Wright + had decreed each Cavarcnis 
ould be liable for the whole, in reſpe& of the receipt that 
had been given, yet lord Corbper reverſed that decree, con- 


D. Landy 
Hogsown. 
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(I) 2 Vern. 570. 
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v. LADñʒ V 
HossoN. 


tors. (1) 


De Term. 8. Michaelis, 1713. 


* 


his life truſted, and at his death made one of his execy. 


(1) Reg. Lib. A. 1713. fo, 220. 
The decree is as follows, That it be 
referred to Mr. Orlebar to take an ac- 
% count of the perſonal eſtate of Sir 
% Charles Hobſon, received by the 
« plaintiff, and Goodwyn or either of 
them) or by any perſon fur their or 


either of their uſe, in the taking of 


«© which account, if the ſaid maſter 
5 ſhall find that the ſaid plaintiff join- 


« ed with the defendant Goodwyn in 
giving receipts for any ſums of 


e money which were paid to the de- 
«« fendant Good<vyn, or if the plaintiff 
received any ſums of money, as part 
«© of the teſtator's eſtate and paid the 


PPP 


« ſame over to Goodwyn before the dat 


e nd iſſuing of the commiſſion of bark. 


e ruptcy againft him, the plaintif 
« to be diſcharged thereof, and al 
«© ſuch ſums of money are to ſtan 
*« charged on the defendant Goodwy 
« only, and the ſaid plaintiff as exect- 
e tor, is to have a ſatisfaction for ſuc 
«« ſums of money ſo come to the hand 
* of the defendant Goodwyn, in pro 
portion with his other creditors, aid 


after payment of the ſaid teſtator 
pay 


«« debts and legacies, it is ordered that 
««-the ſurplus of the ſaid teſtator' yer 


' *£ ſonal eftate be divided according 


«6 the directions of his will.“ 


PF 


N L 244 ] 
Term. S. Hillarii £74 * 

je Cate 
bank. 5 
tiff z | N : +7 
nd al | | 
> lan Beale verſus Beale. Caſe 55. 
500 | | F f = 
. / Was tenant for life, remainder to his firſt, E&c. ſon 5 2 
or ſuc ® jn tail male, remainder to his brother B. in tail. A. "fy OOTY 
ro having no iſſue, A. and B. joined in a recovery, to the uſe of — 
. 4. for life, remainder to ſuch woman as A. ſhould marry, for The eldeſt 
m_ her life, remainder to the firſt, Oc. ſons of A. in tail male, SM 1 
red d. 


remainder to B. the brother in tail male, remainder to A. = ſon, or where 
— ; the eſtate by a 


in fee. ſettlement goes 
| | all to a remain- 
der-man, is A younger + child in equity. (1) 


I's jets 
rding u 


With a power to A. by deed, or will, to charge the premiſſes 
with any ſum not exceeding 2000 /. for, portions for younger 
children, ſons or daughters, who ſhould be living at his death, 
in ſuch proportions as he ſhould think fit. 


4. marries, and has iſſue two daughters only, one of whom 
was born. after his death. 


1. by his will charges the premiſſes with noo.” to his 

@uzhter Mary, payable at twenty-one, or marriage; but if; 1 245 J 

the child, with which his wife was then enſient, ſhould prove V 
a daughter, then he directs that the 2000 /. ſhould be equally 

divided betwixt them. 


4. dies, and the two daughters, being of very tender years, 
bring their bill for the raiſing of this 2000. out of the rever- 


honary eſtate, and to have intereſt in the mean time for their | 
| Maintenance, 
Objected, the elder daughter is not e priced to any part ot 
this 2000 J. becauſe it was only to go tþ tae younger children, 
and the younger daughter cannot claim | ny part of it, becauſe 


(1) So Heneage v. Monks, 2 Atk, 203. in which laſt __ an ef? ſen 
45% Lord Teynham v. Mebb, 2 Vez. unprovived far was conſidered as a N 
1908. Dale v. Doidge, (cited) 2 Vez. younger child ; 
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ByALr v. 
Brare. 


(a) Vide poſt. 
Butler verſus 
Vuncombe, 451. 


Power to charge 


lands for por- 
tions for voung=- 
er children liv- 
ing at the fas 
ther's death. A 
child in ventre 
ſa mere is a 
child within the 
power. 

(a) I Int, 290s 
(5) 3 Inſt, 50, 
51. 


1 446 ] 


(e) Poſt, 242. 
Norihey ve ius 
Stran ge. Vide 
a ſo the caſe of 


Burdet verſus Hope good, poſt, 6 


Where lands are 
ſettled un A. tor 
lie, remainder. 
to ſuch woman 
as he thould 
marry, tor lite, 
re nander over, 
_ with power to 
_ charge the pre- 
miſle with any 
ſum ot wr.oney 
ſuch powe, a4} 
leis there ve a 
clauſe inierted 
ts the contrary, 


that A. ſhould have living at his death, 


ſon, has been often ruled to be as a younger child (a). 


De Term. S. Hill. 1713. 


ſhe was not living at the time of A. “'s death, and by the words of 
the ſettlement, the 2000/7. was to go to the younger children 


%r : the eldeſt daughter, tho” firſt born, when there is1 


Every one, but the heir, is a younger child in equity, d 
the proviſion which ſuch daughter will have, is but as a younger 
child's, in regard the ſon goes away with the land as heir; f 
here, the eſtate by- the ſettlement goes all to the remainder. 
man, who is heres fadtus, 2 and neither of the two daughtersi 
heir; wherefo;e the elder daughter having no more than the 
younger, is (as to this N a younger child, and conſe- 
quently capable of taking it. | 


As to the other objection, it would be very hard in a cour 
of equity, that a child, becauſe it happened not to be born a 
ſuch a time, mutt, therefore, be unprovided for; but as the 
law, iu many reſpects, regards an infant in ventre ſa mere, f 
as to allow ſuch child to be (a) vouched ; alſo, as the mother 
may be guilty of the murder (5) of a child in ventre fa mer, 
if ſhe takes poiſon, with an intent to poiſon it, and the chill 
is born alive, and afterwards; dies of that poiſon: ſo there is 
more reaſon that equity ſhould confider ſuch child, in order to 
its being provided for; and therefore this poſthumous chill 
may be weil looked upon, in equity, to be (c) living at bt 
father's death, in ventre ja mere. 


And with regard to that part of the bill, which prayed ts 
charge the remainder only, with this 20007, portion, the 
court held, that the power, and the charge made purſuant 
thereto, did affect the wife's eſtate for life, as well as the re- 
mainder, and that'it was like a power of leafing, which over- 
reaches all the eſtates; for which reaſon it is uſual to inſetti 
proviſo in ſuch power of charging, that it ſhall not prejudia 
the jointure, or other precedent eſtates. 


wil, like a power of leaſing, Ge- 868 a!l the eſtates. 


Term. 8. Trinitatis, 1714. , 
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Jenner verſus Harper. | N Caſe 56. 


PNANT in tail of the manor of 7/5dbil in Berks, Tard, Coane 
{0 made a nuncupative will, which was afterwards re- COURT. 
duced into writing; and by it he deviſed, that his executors 8. . 
ſhould purchaſe a parcel of ground in Cricklade in Milts, for Gilb. Chane. 


court the erecting of a free ſchool there, and gave to the ſaid ſchool an Eq. Rep. 


orn at 201. per annum rent, to be paid out of his ſaid manor of 4+: 
TE ; : 7 Pre. Cha. 389. 
as the Widbill, and died. | ; | 2 Eq. Ca. Ab. 
| | I91. pl. 5. 
ere, d Deviſe by nuncupative will, by tenant in tail, of rent out of land to a charity, void, though the 


nother vill was nade belore the Statute of Frauds. 1) 


7 mert, 
e chill 
ere n 
der to 
; Child 
at ber 


The will was made, and the party making the ſame died, 
before the ſtatute of frauds and perjuries; and the will was 
proved in the ſpiritual court as a nuncupative will. In pur- 
ance of the will the executors bought the ground in Crichlade, 
10 built the ſchool thereupon, and the commiſſioners for 
chakitable uſes decreed the iſſue in tail of the manor of Midbil 
to pay the arrears of the 201. per annum rent to the ſchool. 


The iſſue in tail upon this, except to the decree, and the 248 
Wt i exception coming on before lord chancellor Harcourt, it was 
on, the inſiſted for the decree, that though this was void, as a ll, - 


urſuant jet it was good as an appointment, by virtue of the ſtatute of 


the re- 
h over- 
inſert 
rejudice 


| deviſed land without having levied, a fine, or ſuffered a reco- 8. 


. . 5 - . . i 
ves, without ſurrendering it to the uſe of his will; ſuch 2 fine 


very ſuffered 


. * ; © 5 
matter, his lordſhip allowed the exception, and reverſed the = 
commiſſioners decree, foraſmuch as at common law, lands, 


(1) Vile St. 29 G. 2. c. 35, 
„ 


or 


43 Eliz. cap. 4. of charitable uſes; as if tenant (a) in tail had (a) zVern. 453, 


Deviſe by tenant 


ery; or a copyholder had deviſed * copyhold to charitable in tail to a cha- 


deriſes would be made effectual. at, ir na 


But, after time taken by lord chancellor to conſider of this on 
t 
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Caſe 57%, 


10 Mod. 160. 


243. 


Neſolution of 
the court of B. 


R. that the 
debts of the 


by the ban- 


kruptcy of the 


huſband, and 


that debts due 
to the wife dum 


ſola, though un- 3 ' 1 - 
We red, are afiignable by the commiſſioners on the huſband's 4s Ba per at. 4 Ann. © 


37. and that the pica upon chat act muſt conciude te the country, 


that after the intermarriage, ( /cil.) in Septemb. anno 5 Anne, 


viite, dam ſola, 
aie diſcharged 


De Term. S. Trin. 1714. 


or a real eſtate, were not deviſeable; and by the ſtatute of 31 
H. 8. it is as much required that a will of lands ſhould be in | 
writing, as by the ſtatute of frauds and perjuries, it is required 
that ſuch a will ſhould have three witneſles; and as in Tobrſm's m 
(4) caſe decreed by lord chancellor Cowper, a deviſe of land in 
writing to a charity, ſince the ſtatute of frauds, but not atteſted ru 
by the three witneſſes, was held to be void; ſo a deviſe of land 
without writing ſhould be void allo, eſpecially, it being by 


tenant in tail, and of a rent too, which cannot paſs but by pr. 
deed; and it would be very dangerous to allow of nuncupatiie lia 
wills of land, | | * Jug 


Sed quere, & vide Duke's Charitable Uſes 8 i Stoddard's caſe, 
where one, beſore the ſtatute of frauds, deviſed a rent of 121 


fer annum, out of lands to a charitable uſe, and willed that one ch. 
Hugh the ſcrivener ſhould put it into writing, which was ac alf 


cordingly done, and decreed, that this nuncupative will was 
good; for “ though a rent cannot be created without deed, yet 
«dy the words of 43 Eliz. it may be appointed without deed, 5 
* and though the nuncupative will be void as a ll, it i 
good as an appointment”; and it ſeems that the ſtatute of 
43 Eliz. which makes theſe appointments to charities good, 
being ſubſequent to the ſtatute of 32 H. 8. of wills, ſuper- 
ſedes and repeals that ſtatute ; but it is true, that the ſtatute 
of frauds and perjuries, being ſubſequent to the ſtatute o 
43 Elix. does repeal that ſtatute, and therefore, ſince the ſtatute 
of frauds, &c. an appointment of lands to a charity, by a wil 
not atteſted by three witneſles, is void, y 


— 


Miles verſus Williams & Ux'. 


ILES brought debt verſus baron and feme, upon 4 
bond entered into by the feme dum ſala. The detet- 
dants jointly plead In bar, quod querens action non, Cc. and fa 


IVilliams the huſband became a bankrupt in/re intention ſept 
ral ſtatut' contra decoctor edit & previſ, and that a commiſſion 
ſupr” ſeparal” fatut decocor' iſſued under the great ſeal, beating 
date tali die, and directed to 27, K. and T. A. Sc. afterwards 


+ 


» «x \ 


ar? 


. 
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0 ſel.) tal; die, the ſaid Williams voluntarily ſurrendered himſelf 


to the major part of the commiſſioners, and from time to time 


Mies v. 
WILLIIAusSs, 


{ 250 ] 


(a) Set. 7. 


L 251 J 


ein 
red ſubmitted himſelf to be examined upon oath by the ſaid com- 
ſon's miſſioners, & in omnibus ſe conformauit ad flatut” 4 Anne, intitu- 
din lat', an act to prevent frauds frequently committed by bank- 
eſted rupts, & ad omnia al” flatut” contra decoctor' edit”, & fic idem 
land Johannes & Eleonora, vigore flat' prædicb in predict parlia- 
> by | ment'- dic dom' reginæ nunc edit', dicunt, quod cauſa aton' 
t by predic accrevit prefat Miles, antequam idem Johannes Wil- 
ative | liams devenit decoftor 3 & hoc parat“ ſunt 1 ; unde pet” 
jul fi prædict Miles action, &c. 
caſe, Tie plaintiff demurred, and ſhewed. for cauſe, that the debt 
101 ariſing upon a bond made by the wife, dum ſola, was not diſ- 
it one | charged by the ſtatute mentioned in the defendants plea; and 
is 2c. alſo that the plea ought to have concluded to the e 
I was The defendants joined in demurrer. 
d, yet And after ſeveral arguments in this caſe, Parker, 8 
deed, | having ſtated the record at large, delivered the reſolution of 
, It's the court. | . 
ne . The two great queſtions which have been made in this 
8 caſe, are theſe; | 
= ft, Whether this, being a debt on a bond given iby the 
uw wite, cum ſola, be ſuch a debt, as ſhall be diſcharged by the 
* bankruptcy of the huſband by virtue of the ſtatute of 4 Arne, 
1 (©, 17. mentioned in the plea ? | 
a0 Whether the defendants have well concluded their 
piea, or not, it being to the judgment of the court, and not 
to the country ? : 
As to the fir?, we are all of opinion, that it is a debt within 
upon 1 the act. | 
 defen- The * of the clauſe, upon which it depends, are,“ (a) 
and fay * that the bankrupt ſhall be diſcharged from all debts by him 
5 Anne, * due and owing at the time. he became bankrupt; and then, 
on ſep in caſe he be ſued for any ſuch debt, the a& directs, that he 
nmiſon * inal and may plead in general, that the cauſe of action did 
bearing WY © +<crue before he became bankrupt.” * 
erwardh Upon theſe words the immediate queſtion i is, whether this 
15 2 vas a debt due and owing by the huſband, at the time he be- 
cane bankrupt? 


» uy) 


(Jew | | 1 


MIL; . 


Debts due to 
the wife con- 
ſidered. (1) 


(2) Sect. 12. 


Intention of the 
ſtatntes againſt 


bank upts. 


252 J 


The rule of 
common lu to 
guide in con» 
Aruction of 
Katutes. 


WILLIAMS. 


vent their coming to the iſſue; and that a fine levied by hin 


De Term. S. Trin. 1714. 


It was ſaid, and (I think) admitted at the bar, that a debt 


due by the wife, and one due to the wife, dum feta, muſt fal 
under the ſame conſideration. . 


This is very reaſonable, and therefore I have conſidered 
how far a debt due to the wife would be within this act tg 
be aſſigned by the commiſſioners of bankruptcy? and in 
order to underſtand this, it is er to go back. to the 
former acts. | 


13 Eliz. cap. 7. enacts, that the commiſſioners ſhall take 
order with the 8 8 body, lands and tenements, (as wel 


freehold as copyhold,) goods, chattels, debts, os and fell the 
ſame, Se. 


Then comes the ſtatute of 1 Fac. 1. cap. 15. Which, te. 
citing that the authority given to the commillioners by the for- 
mer act was not full and perfect, for further remedy, gives 
them (4a) “ power to grant and aſſign all debts due, or to be 
due to and for the benefit of the bankrupt, and the ſame to 
ce be recovered in the name of the aſſignees.“ 


Now I take the intention of theſe laws to have been, that 
the bankrupt having been guilty of a fraud, ſhould not be 
truſted any more with the management of his eſtate ; but that 
it ſhould be put into other hands, for the ſafety of his credi- 
tors, and that the bagkenge” ſhould have no urthey intermed- 
dling therewith. 


So that upon this all all thoſe effects, and debts, 
which he could take in, or turn into money, the aſſignees 
were deſigned to have, in as full a manner, either by action, 
or otherwiſe, and that in their own name. 


The beſt rule of conſtruing acts of parliament is by the 


common law, and by the courſe which that obſerved in like 
caſes of its own before the act. 


Thus it is upon the ſtatute, de donis, which enacts, that 
tenant in tail nan habeat potęſtatem alienandi tenementa, to pie- 


itfo jure fit nullus. Now, 


(1) Vide Beſeull v. Broder, Poſt. 458. 


Cha. Rep. 44. * 


Sadding ton v. Kinſman, Bro. 


The 


De Term. 8. Trin. 1714. 
The effect of this ſtatute being a diſability to alien to the 


g prejudice of others; therefore the law ranks the perſon inca- 
pacitated thereby, with biſhops and other eccleſiaſtical perſons, 
| and with huſbands, who were by the common Jaw diſabled to 
* alien to the prejudice of their ſucceſſors and wives. 
I And therefore, tho” the words be, that tenant in tail ſhall 
the not have power to alien, and that his fine ſhall be void, yet it 
has been conſtrued, that a fine by tenant in tail, is not merely 
5 told, but makes a diſcontinuance, thereby putting the iſſue to 
cel his formedon z and that other alienations, either put the iſſue to 
hs his action, or allow of his entry, juſt as the law ſtood before, 
in relation to biſhops, &c. : 
5 At common law, it is a general rule, that'n no badly can have. 
* | an action but the creditor, or, if he be dead, his repreſentative ; ; 
E | but there are two caſes wherein this rule fails, (viz.) in the 
= caſe of a forfeiture, and of an aſſignment to the king; for tho? 
K 5 a cho in action cannot be aligned to a common perſon, yet 
it may to the king; and in both theſe caſes, the king, or his 
grantee * or aſſignee, may ſue for thoſe debts in their own 
that name, 21 H. 7. 19. Though, generally, the grantee ſued 
ot be in tne King's name; but that was only in order to take advan. 
t that taze of the prerogative. | | 5 
2 N Now let us ſee how far the wife's debts were liable in theſe 
caſes ; 
debts, In the calls of forfeiture, as by 3 Sc. the debts of 
;oners tie wife were always extended and ſeiſed. 
action, In the caſe of aſſignment of debts to the king, Heb. 254. 
s an authority in point, and that notwithſtanding the 7 fac. 
by the 1. cap, 15. which makes aſſignments of debts void, other than 
in like ſuch as grew due originally to the king's debtor bond fide; for 
tae purpoſe of that law was, that no debtor of the king ſhould 
procure another man's debt to be aſſigned, which was the 
'S, that common practice; but this, ſays the book, is his own debt, 
bo. pn ti" not! to his own uſe, which he may himſelf releaſe and 
y him, diſcharge; and by the ſame reaſon, may aſſign. 


This proves two things: 


— — 


Miulzs v. 
Willtamus 


Choſe in action 
may be aligned 
to the king, and 
he, or his 
grantee, may 
have an action 
for it in their 
own name. (1) 


152831 


Dedts due to the 


Wite, dum ſola, 
forteitad, and 
aſſignable to 
the king by the 
hulband. 


(1) Vide Earl of Staferd v. Buckley, 2 Vez. 181. 
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1//, That the huſband might aſſign theſe debts by the con. 


mon law. 


2d, That he was not reſtrained from doing it by the ſtatute, 
becauſe they were the hulband's own debts. 


This reaſon concludes to the caſe at bar. 


1/t, As it is the huſband's own debt within the words of the 
act. | | 


2dhy, That as the huſband might aſſign it, ergo lo may the 
commiſtioners, 


Beſides, it is to no manner of purpoſe; and can ſerve no 
good end at all, to ſay, that ſuch debts are not aſſignable; for 
if they ſhould be left in the huſband, as ſoon as ever he recovers 
them, the commillioners muſt have the money, and apply it 
to the 2 8 8 creditors. 


But in order to conhne A ſenſe of the ods c debts: due 
© and owing to him””, it has been 


OLjefed, 1/1, That the ſtatute does not extend to debts die 
to a bankrupt as executor. 


Reſp. This is true; but it is for this particular reaſon, | 
becauſe they are appropriated to pay the debts of the teſtator, 
and if they were aſſigned, it would be a wrong, (U 
devaſtavit. | 


24l;, It has been objected, that the ſtatute does not extend 
to debts due to the bankrupt jointly with another, 


Reſp. The caſe cited for that purpoſe from 1 Lev. 17. is het 
determined; fuch debt might be aſligned to the king, by any 
one of the creditors; and fo it is adjudged Mich. 19 H. 6. 4% 
and it would be forfeited by the utlawry of one. 


| However, that cafe is not before us: thus far is plait 
that a debt due from him and another, would be within this 
act of 4 Aunæ; for it is ſo declared by the declaratory act d 

(a) 10 Anne, which provides, at * the ſame time, that the dif- 
x of the bankrupt ſhall not extend to Giſcharge the otbe! 
joint debtor. 


But this of a huſband and wife is a different 1 for its 
his debt, as he 1 is one with Rer. 


\ | Bet 


com- 


tute, 


f the 


y the 


Ve no 


; for 
overs 
ply it 
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ts due 


reaſon, | 


ſtatof, 
42.) 4 


extend 


is Hot 
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nin this 
7 act ot 
the dil- 
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for it 


But 
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But it is contended, that the bankruptcy ought not to give 
the huſband a better right in his wife's debt, and bar her of 
her contingency of ſuryivorſhip, | 


Reſp. It does not give him a better right; fan ve releaſe for 
a conſideration to himſelf alone, would have barred her of the 


- contingency ; and this is a releaſe in law, and amounts to the 
ſame thing. 


beſides, this is anſwered by the 6Qion of law, whereby the 
fatute of 1 Fac. cap. 15. and this ſtatute have made it as a 
debt, and a new ſecurity to the aſſignees. Suppoſe a bond 
were made to A. in truſt for B. who becomes a bankrupt, the 
aſſignees may bring the action in their own name, tho' B. 
mult have brought it in the name of his truſtee, (1) 


Ohjecked, The huſband mult join with the wife in this ac- 
tion, but the aſſignees cannot do it. 1 


- Reſp. This is anſwered (as before) and by the cafes of for- 


leiture, and aſſignment to the king. But to put another caſe : 


Suppoſe a bill of exchange be made to the wife, dum ſola; 
p- huſband may aſſign it, and the aſſignee ſhall bring the ac- 
tion in his own name, 


This reaſoning holds ſtronger 1 in the caſe of debts due from 
the wife ; for, 


ft, Certainly it is the huſband's debt, and the ation muſt 
be brought in the debet and detinet; it is admitted to be the 
huſband's debt, after judgment, and it were hard to ſay, that 
a judgment of law charges a man with a debt, who was not 
chargeable with it, when that judgment was given againſt him. 


adh, If the intent of the act be conſidered, and the queſtion 
aſced cui bono ? it will appear ſtill ſtronger, 


The perſons concerned in fhis matter are, 
I/, The bankrupt. | 

21dy, The creditors, 

3a), The wife. 


As to the bankrupt; if an action be brought againſt him on 
ſuch bond, what execution can the plaintiff have? if he takes 


—  — 


Mites v. 
; WILLIAMS. 


5 


„ 


Debts due from | 
the wife con- 


adeted. 


[ 256 ] 


— 


(1) Contra, Ex parte Copſegame, 1 Atk. 193. 
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Milzs v. 2 f fa* or elegit, as Eo as he finds goods or lands, the com. ky 
WILLIAIISs. miſſioners ought to ſeiſe them; this would be wholly ineffec. f = 
tual ; and if he takes a capias, it will only ſerve to Jay the bank. 3 
rupt up in priſon, when all his eſtate, where with he ſhould 
make ſatisfaction and deliver himſelf, is taken out of his power; It 
and that is the reaſon of his being diſcharged, (viz.) becauſe __ 
his ability to pay is intirely taken from him, K. 
And this diſtinguiſhes it from the caſe of an executor, and . 
ſhews, that he ought not to be diſcharged as to the teſtator's = : 
debts, for he retains his ability to pay them, by keeping the A ; 
; effects which he has as executor, and the commiſſioners can- . ; 
not meddle with them, becauſe they are appropriated. ! N 
125710 It was inſiſted at the bar, that he ought to be diſcharged Hh 
from all his debts, becauſe he is obliged to part with all his 5 
eſtate liable to pay thoſe debts; but this takes it up much too As 
ſhort; for he is not only obliged to deliver up all his eſtate Sow 
liable to pay debts, but all whatſoever wherewith he might pay W 
his debts ; as for the purpoſe, — which are liable to th 
to no exccution, A 
2:4ly, As to the creditor, ſo he 
It cannot be for his benefit, that this debt ſhould not be uff 
within the act; for the bankrupt's whole eſtate will be other- ot 
wiſe diſpoſed of; and his action againſt the bankrupt can be cia 
worth nothing; but if this debt be within the act, then may he advar 
come in for his dividend. R 
The conſequence of the contrary opinion is, that you take 8 
from him every thing where with his debt may be paid, and at of 
the ſame time will not let him in for a ſhare, | 3 
N 34%, As to the wiſe. | T 
Wie is for eves It will be a diſcharge to her, at leaſt a temporary one, (viz.) one 
1 during the huſband's life; but tho? it be not neceſſary to give wr 
of the bankrupt any opinion upon that, yet I think it will amount to a perfect 80 
Fn releaſe, and the wife will be diſcharged for ever. ud | 
: | But no harm can ariſe from this ; for the creditor is ſup- 2s 
| poſed to have had his dividend, and the debt is paid, in conli- 8 
deration of law. 80 
[ 258 ] A caſe may poſſibly be put, where a woman being in debt, | 8 
F may make over all her effects in truſt, and then marry a bank- 80 


rupt, . 


Jay 


ler- 


take 


d at 


iz.) 
give 


ret 


ſup- 


onſi- 


debt, 
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rupt, and by that diſcharge all her debts, and yet preſerve her 


creditors, guoad ſo much of the eſtate as would ſatisfy their 
debts, and for that they might have remedy. 


It was objected, that this diſcharge is a perſonal privilege, 
ind not communicable to the wife. 


Rib. It is a neceſſary confequence, that it muſt extend to 
her; becauſe every thing in the huſband's power is affignable, 
and all her eſtate is in his power: if the huſband be poſſeſſed 
1 for years in right of his wife, it may be fold on a fi 


e, and yet it is not (a) actually transferred to the huſband 
dy the intermarriage. 


For theſe reaſons we are all of opinion, that this is the huſ- 
band's debt within the meaning of the ſtatute. 


As to the ſecond n (z.) whether the plea be good 
er not! ; i 


ew 


We are likewiſe all of opinion, that it is ill not to conclude 
to the country. 


A liberty of pleading generalh is given to the bankrupt, and 
ſo he may avoid the hazard of pleading ſpecial! ; but then he 
niuft take upon him the proof of his conformity to the ſtatute, 
in eyery particular; or if he thinks fit to plead the matter ſpe- 
cially, then he muſt ſet forth every point ; and by it he has this 
advantage againſt the plaintiff, that he muſt reply one parti- 
cular only, upon which iſſue muſt be taken. Here the de- 
Fendant has pleaded the matter ſpecially, but not ſet forth the 
Whole, and therefore it is ill for that reaſon; tor by the ex- 


pres words of the act, this is to be picaded lo, as that the 
Whole merits may be tried, 


There are ſeveral caſes at common Jaw, where a man ſhall 
bonclude his plea to the country, tho' there be no affirmative 
iN negative, to prevent the inconvenience that would ariſe 
going on to a replication ; as ia 33 H. 6. 24. to a fine 
ud partes fints nihil habuerunt die hoc ponit fe ſuper patriam. 
0 in a counterplea of a voucher, that he was never ſeiſed 
uch eftate whereof he could infeoff him ; & Hoc petit, &c! 

do in cawer nunqu' ſeijie de dawer ; & de hoc, Cc. 

| And the reaſon of this is, for that it would be inconvenient 
20 on.toa replication ; ; becaule to reply generally, would 


leave 


eſtate; but that would be a fraudulent conveyance, as againſt | 


Mites . 
WILLIIAUus. 


Objection. 


Huſband poſ- 
ſeſſed of a term 
for years in jure 
uxor', it may be 
fold on a fi' fa” 


(a) 1 Inſt. 46. 


2 299» 300. 


Second queſtion. 
Plea ought to 
conclude to the 
country. 


259 ] 


Cafes at com- 


mon law, where 
a man mult 
conclude ti» the 
country without 
an atilrmaative 
and negative, 


os OBA ITED IF weed Ar TE 


—— 
n > — 
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1 1LES v. leave it too large and comprehenſive; and to reply any parti. 
PT IEBIAMS. cular kind of eſtate, would be too narrow, and conſequently 
iminaterial, | | 
This fatutehas This ſtatute has formed a new general iſſue in this caſe; 
formed | - . 7 I n 
ae e and this was the foundation of the judgment in Bird and Lays 
caſe, Mich. 6 Aunæ, C. B. Rot. 321. that a plea upon this 28 
was well concluded to the country; and if ſo, it cannot con- 
clude to the court. 


It may be obſerved on the ſtatute of ſewers, (23 H. 8. cap, 6) 
that by the words of that aCt, a general replication is expreſs 
given, to avoid the forcing the plaintiff to a ſingle point, and 
ſo the miſchief, which would be in this caſe, is prevented, 
Thub it muſt have been in this act, if it had not been the in- 
tention of it to make the plea a general iſſue. * 


L 260 J For this fault in the plea, which is ſhewn for cauſe of de- 
ä murrer, and which would put a difficulty on the plaintiff, nat 
intended by the ſtatute, judgment muſt be given for tt 

plaintiff. | 


Caſe 58. Ex Parte Mackernets. Or petition. 


At Lord | | | 
Chadcellor's. 7 S. a weaver, fold to Maclerneſs. a mercer, ſome filk for 


. 103 J. and at the ſame time took two notes from 
A ſinęle credi- Fad ; 
tor, to whom _ Aackernejs for payment thereof, (ſcil.) one note for 50 J. pay* 
2 |. was di | 
Iz wo. able at a day ſince paſt, and another note for 53. at a day jet 


from A. by two 
notes, and 531, 
part thereot 
mot yet payable, . 1 F - " 
before the 5th of Geo. 2. ſues out a commiſſion of bankruptcy z ſuch commiſſion ſet afide as uns 


gular, 


to Come. 


And before the laſt day of payment incurred, J. S. took 
out a commiſſion of bankruptcy againſt Mackerneſs, who ws 
really a bankrupt, but petitioned to ſet this commiſſion al 
as irregularly taken out, it being taken out at the ſingle pet 
(a) Vide poſt. tion of J. S. to whom (a) only 501, and not 103 J. was tht 


"+: pong James, que; and the ſtatute 5 Aunæ, cap. 22. requires, that if a ſage 


2 CA 


+ See the ſtatute of 7 Geo. 1. cap. 31. whereby 1 ach creditors by note or bond 
payable at a future day, are admitted to prove their notes, Sc. and are int 
to a proportionable part of 75 bankrupt's eſtate; tho' they mult not join in fu 
forth the commiſſion till ſuch their debts become payable. However, by the 5i 
of his preſent majeſty, perſons having bilts, bonds or notes, payable at a futut 
day, may join in petitioning for commiſſions. 


creditet 


þ 
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creditor ſues out a commiſſion, a debt of 100/. muſt be due 
o him; if two creditors ſue it out, there muſt be 1504. due 
o them; if three or more, there muſt be 200/. or more due 


to them, 


Whereupon lord chancellor ſuperſeded the commiſſion, ſay- 
ing, that in a late caſe the lord C. J. Parker was of the ſame 
opinion; and that lord Trevor, diſcourſing with the lord C. 
Parter and himſelf in the houſe of lords, ſeemed to concur 
in ſuch opinion likewiſe: but the court denied to aſſign the 
bond, the commiſſion not appearing to be taken out malixiouſl 
br fraudulently, which are the (a) words of the act. : 


5. 5) 
pres 


t, and 
rented, | 3 ; 
the in Tucker verſus Wilſon. 

NE poſſeſſed of an exchequer annuity for ninety-nine 
7 de years, borrowed money upon it, and for ſecuring this 
if, not 


money, there was an abſolute transfer of the annuity, but 
with a defeaſance, that if the my were 2 at ſuch a day, 
the alignment ſhould be void. 


for the 


The money was not paid at the day; upon which the 
ender frequently deſired the money, and gave notice that 
e would fel], and appointing a time for that purpoſe deſired 
ne borrower to be preſent to ſee that the annuity was ſold at 
he full value, 


fil for 
es from 
J. pay 


z day yet The borrower, by letter, deſired that the lender would ſtay 


week longer before he ſold, which was alſo complied with ; 
nc tnen_the lender dying ſuddenly, (2) the defendant, his 
aminiſtrator, fold the annuity at the exchange, by a ſworn 
roker, tor the full value that thoſe annuities then fold for, and 


aſide u is 


* $, took 
who ws 
mon alk 
agle peti- 

was ibn 
f a ſinge 


mounted unto. 


Theſe annuities r roſe in value; whereupon the 
ortgagor brought a bill to redeem, or to compel the defend- 
to purchaſe another annuity. on the ſame fund, and of the 
me yearly value, to be transferred to the mortgagor, on his 


hich was leſs than what the money due to the defendant 


Ex PARTE 
MaCcKkER=s 
N ESS. 


2 


(4) Sect. 7, 


Caſe 59. 
Lord Chan- 
cellor RAR- 
COURT. 

Exchequer an- 
nuitics mort - 
gazed may” be 
fold upon no- 
rice, without a 
forecloſure, (1) 


- Lan 1 
nent of principal and intereſt. 
e or bony - _ 225 
are intite 8 . 
10 in ſin i So Leckweed v. Ever, 2 Atk. (2) Wilſon wes the lender, and 
by the 53 . ou à mortgage of Eaſt India lock. Tucker the adminiſtrator of Thynne the 


at a Tau borrower. 


Voz. I. P 


þ 


2 


— — 
” © 


i 
4 
= 
t 


1 
UE - 
9. 
5 

Þ 
LU. 
1 2 
7 1 

. 8 
114 
1 

* 
A? 

WL 

+ gi 
1 

hb 

1 
# 
i 
* 


—— — — 


— — 2 
* — — 2 ** 


__ 


—_— 


'T 'VCKER v. 
WiLson, 


* 


De Term. 8. Trin. 1714. 


Lord chancellor : Here is no expreſs power to ſell; and an- 
nuities for ninety-nine years are like rent-charges out of 
lands, and not like ſtocks, which may be thought to be of 
imaginary value; and there being no decree for forecloſing 
the mortgagor, nor any agreement in writing, that the mort. 
gagee ſhould ſell; let the defendant procure an annuity of the 
like value, and upon the ſame fund, to be conveyed to the 
plaintiff upon his payment of the principal and intereſt to the 
defendant ; and let the maſter compute what is due for prin. 
cipal and intereſt, 


From which decree an appeal was brought in the houſe of 


peers, where it was inſiſted, that theſe exchequer annuities, 


as well as ſtocks, were uſually ſold at the exchange, and that 


this was but as a pawn ; and tho' there was no expreſs poyer 
to ſell in the defeaſance, yet by the mortgagor's letter, it was 
plainly ſubmitted to, when the mortgagor deſired the {ale 
might be deferred for a week; that the convenience of thele 
ſecurities, among merchants, was, that after the day of pay. 
ment paſt, they were taken to be ready money ; and that it 

70uld be infinitely troubleſome, and dilatory, if there could 


be no ſale of ſuch annuities thus pledged, without a decree of | 


forecloſure; that this would ſet aſide ſeveral ſales that had 
been made in the like caſes, and occaſion multiplicity of ſuits; 
that the caſe here was the ſtronger, it being that of an admi- 
niſtrator, who was obliged to diſpoſe of the aſſets of the in- 
teſtate to pay his debts and legacies. 


Wherefore the decree was reverſed by the lords ncminc con- 


tradicente. (1) 


Caſe 60. 


263 
Lord Chan- 


cellor HAR- 


COURT. 


Salk. 702. 

A ne exeat reg- 
num lies to pre- 
vent one's go- 
ing to Scotlan * 


(1) 1 Bro. Parl. Ca. 494. 


Done's Caſe, 


N an application made to the court for a ne exeat regnun 

to ſtop the defendant from going to Scotland, it was 
objected, that ſince the union, Scotland was part of this king- 
dom, and confequently, that going to Scotland could not be 
conſtrued going out of the kingdom, nor any breach of the con- 
dition of the ſecurity given on ſuch writ, | 


zu allo tor a defendant in an account againit a co - defendant. Ta / 


I. 
this « 
there 
chiey 
kinge 
in th 


ant, 


« both. 
party, 
motic 

NM. 
Seatla; 


er to d 


the p 


Logni: 


tV 
count, 
revive, 


* 
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Lord chancellor: Scotland being out of the juriſdiction of 
this court, and conſequently out of the reach of the proceſs 
thereof, the defendant's going into Scotland is equally miſ- 
chievous to the ſuitor here, as if he went actually out of the 
kingdom; wherefore take a ne exeat regnum (1); and tho', 
in this caſe, the party moving for the writ be alſo a defend- 
ant, yet, foraſmuch as it is a matter of account, in which + 

both parties are actors, and money being ſworn due from the 
party, againſt whom the writ is prayed, to the other, the 
motion is proper. 


mW ” LEM * 
r 


r ee 
= = > 


Mie; ; Where the party is to 5 reſtrained from going to How the con- 3. 

geatland, the condition muſt be, not to go out of the realm, dien of the re- vs 

: x | 8 y g ? cognizance in 34 

er to Scotland; for if it be only, not to go out of the realm, ach caſe muit Ni 

be worded. 1 

the parties going to Scotland will not forfeit the 1 or re- | 588 

„ 

| Cognizance, | WM 

ed 

* J 1 

(1) Sed Vide Hunter v. Maccray, Ca. temp. Talb. 196. FT 8 

it + Vide Preced. in Chan. 197. For which . 0 after a 3 to ac- 1 

ald count, and abatement of the ſuit by the defendant's death, his repreſentative may ow 

- revive, * (2) ER. 

of "0508 

| — (2) So Anon, 3 Atk. 691. EY 
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Caſe 61. 


Lord Chan- 
cellor 
CowWp ER. 


Eq. Cay Ab. 
62. pl. 5. 


2 Vern. 689. 
de etiam poſt. 
Bagot verſus 
Oughton, 347. 
Huſband bor- 
rows money, 
huſband and 


. wite levy a tine 


of the wite's 


Tate verſus Auſtin, 


'T USBAND ſeiſed in right of his wife, borrows 5001, 
in order to ſupply his occaſions, -particularly to buy 
himſelf a commiſſion in the army, and for the ſecuring of this 
money, he and his wife levy a fine of the wife's inheritance, 
2nd raiſe a term of 500 years, which is limited to the perſon 
lending the 500 J. to be void upon the payment of the 500/, 
and intereſt, with remainder to the uſe of the wife in fee; 


and in the deed the huſband covenants to pay the mortgage- 


money. 


land as a mortgage for it, and huſband by will gives legacies to charities to the amount »f his per- 


ſonal eſtate, and 


dies; the mortgage ſhall be paid out of his perſonal aſſets, tho' the charitable le- 


gacies will be thereby loſt z but all the huſband's debts, tho“ by fimple contract, hall be pretered 


to the mortgage. 


Afterwards the huſband makes his will, by which he gives 
ſeveral charities out of his perſonal eſtate, and dies indebted 
by ſimple contract, | | 


The widow brings her bill to have this mortgage, made ot 
her inheritance, diſcharged out of her huſband's perſonal eſtate, 


On the other hand, 


The aſſets were not ſufficient to pay the mortgage-money, 
and alſo the charities given by the will. | 

Lord chancellor This mortgage is a debt of. the huſband, 
which muſt be paid before legacies; and the wife, by con- 
ſenting to charge her land with it, does not make it lefs his 
debt than it was before; the perſonal eſtate ſhall be liable to 
pay debts, before legacies, tho? to + a charity, for they art 
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fill but legacies; but all other debts of the huſband ſhall be 
preferred to this (1); every thing ſhall be taken favourably 
for the wife, who, for the ſupplying the huſband's occaſions, 
has agreed to charge her land with a debt of his. The fine 
and deed of uſes, by which the mortgage is created, are but as 


one conveyance z ſo that theſe legacies, (tho? for a charity) 


zre to be left unpaid, ſince it appears there are not aſſets 
of the huſband to pay both the mortgage and the legacies. 
(2) EO 

On this occaſion lord chancellor put the counſel in mind of 
lord (b) Huntington's caſe, where huſband ſeiſed in fee, in 
rizht of his wife, did with his wife by deed and fine mortgage 
her eſtate for 50% years, remainder to the uſe of the wife in 
fee, The mortgage was to raiſe a ſum of money for the uſe 
of the huſband to buy him a place, which accordingly he did 
buy, and thereby got money, and paid off the mortgage, 
taking an aſſignment of it in truſt for himſelf, his executors 
and adminiſtrators; afterwards the huſband and wiſe died, 


and the heir of the' wife brought his bill to exonerate the inhe- 


TATE v. 
AVUSTINg 


(3) 2 Vern. 437, 
See alſo the 
caſe of Pocock 
verſus Lee, 2 


Vern, 694. _ 


ritance, and to have this mortgage paid off out of the huſband's ? 


perſonal eſtate: 
5 / 


oà—é— 


(1) Vet if the mortgagee had re- 
ceived ſatisfaction out of the perſonal 
*\tate of the huſband, the credirors of 
the huſband would not ſtand in the 
place of the mortgagee as againſt the 
real eſtate of the wife. So ſaid by lord 
Hardwicke in Robinſon v. Gee, 1 Vez. 
252. 
(2) Reg. Lib. B. 1714. fo. 114. 
Decree tor a general account of the 
teſtator's perſonal ettate, ** His lord- 
ip declaring that the ſpecific legacy 
of boo. to the defendant John 
Ai in, cannot take place of the ſaid 
* teltator's debts ; and as to the queſ- 
tion whether the mortgage made to 


1 Elizabeth Fitabugb, be ſuch a debt 
* of the ſaid teſtator as ought to be 
paid out of his perſonal eſtate, his ** ſhall not be otherwiſe ſatisfied by 
** tordſhip was ſatisfied that the ſaid 


* 4001, for which the ſaid Saſan his 


cite fo piedged her lands, was bor- | 


* rowed for, and came to her huſband's 


* _—_ — | 
' own uſe, and did conceive that what 


was done by him after the tine levied, 


P 


— 


— _ 


© was part of the agreement between 


„them for levying the fine and mak. 


ing the mortgage. And her huſ- 
band having in the deed of mortgage 


covenanted to pay the mortgage mo- 


„ ney and intereſt, the ſame ought to 
*« be taken as part of that agreement, 
„and that thereby he undertook to 
« diſcharge his wife's eſtate, and that 
therefore her eſtate ought to be diſ- 


charged by her huſband's aſſets, but 


that the ſaid ſpecific legacy of 600 J. 
© ought to be liable to pay his other 
«« debts, in the firſt place, in caſe there 
is not other perſonal eſtate ſufficient, 
* and afterwards to make the plaintiffs 
(2. e. the widow and her ſecond 
«« hutband) ſatis faction ſo far as they 


other aſſets of the ſaid teſtator, and 
% doth order and decree the ſame ac- 
«*« cordingly, and that after the other 


© debts and the plaintiff's demands 


© ſatisked, the ſpecific legacy do take 


« place,” 
And 


* 


De Term. 8. Michaelis, 1714. 


* And tho' it was decreed by lord keeper Wright, that the 
heir of the wife was not intitled to have the perſonal eſtate of 
L *266 ] the huſband ſo applied; yet upon an appeal to the houſe of 
lords, that decree was reverſed, and the mortgage decreed to 
be paid out of the huſband's perſonal aflets (1); which lord 
Cowper thought very jult. Quod nota ; it being inſiſted upon, 
that it was a gi/t of ſo much money from the wife to the 
huſband, and therefore not to be refunded, (2) 


Tarr wv. 
AusTIN. 


(1) 1 Bro. Parl. Ca. 1. 


(2) Et vide Paricriche v. Poxuict, 2 Atk, 384. Lacam v. Mertins, 1 Ver, 311, 


Sir Czſar Child and others, Aſſignees | 
of a commiſſion of bankruptcy ta- þ Plaintifis; 
ken out againſt Sir Stephen Evans, | 


Thomas Frederick, Eſq; Defendant, 
Sette: Bo V R. Frederick brought his original bill againſt Sir Steph 


anſwered before 
the croſs- bill. Evans and Hayter, as partners, for an account, and 
brings hi = 5 A : 

af nd pa Sir Stephen Evans and Hayter brought their croſs- bill againſt 
e 81 pet Mr. Frederict; but Prederick's bill (after many diſputes) being 
in inſufficient | : þ 

anſwers,and pre- fettled to be prior, it was ordered that that ſhould be firſt 
fer their croſs- 5: . ; = : | ; 
bill agaiolf . anſwered ; upon which, Sir Stephen Evans and Hayter put in 
b. becomes a an anſwer, which was reported inſufficient; then Sir Stephen 
bankrupt ; his 5 | , 1. 
alignees bring Evans becomes a bankrupt, and his eſtate is aſſigned by the 
their bill in na- 3 s . . : e ir 
te of a bis Commiſſioners to Sir Cæſar Child and others, who bring the 


5 0 ag mY bill in nature of an original bill againſt Mr. Frederick for this 
they mall . : 33 
vat goon till C account; and Mr. Frederick pleading the ſtatute of limitations, 


bis anfwered his plea was allowed. 


A. 's bill. | | 
[ 267 J Afterwards Sir Cz/ar Child and others, the aſſignees, bring 
their bill in nature of a bill of revivor, grounding it upon the 

former bill brought by Sir Stephen Evans. 


And it was now moved by Mr. Frederi:&, and ſo ordered 
by the lord chancellor, that Hayter, who was 2 co-plaintiff 
with Sir Stephen in the former bill, ſhould anſwer Mr. Frede- 
ricts bil, before Mr. Frederick ſhould anſwer Sir Caſar's 
bill; in regard, Sir Cœſar's bill, had it not been in the nature 


Cale 62. 


of a bill of revivor of Sir Stephen's original bill, would have 
| been 


3 
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deen barred by the ſtatute; and then, if Sir Czar ſtood in CID *. 
the place of Sir Stephen Evans and Hayter, he could not be in FREDERICK» 
i better condition; conſequently, ſince, if Sir Stephen had 
been alive and continued plaintiff, Hayter, as well as he, muſt 

have rſt anſwered Mr. Fredericks bill, ſo muſt Hayter (1) 

do now; and as one way, (viz.) (to get out of the ſtatute 

of limitations, ) Sir Cæſar had the benefit of coming into Sir 
Stephen's place, ſo muſt he ſubmit to have the diſadvantage of 

t the other way. 


. Y * n 4 * - > A8 
en wi PEST I} * en Þ- g - bn & 
29 524 nt re - * 75 eee 


—_ 


I 


8 


F 


— 


— 
9 


(1) Vide Steward v. Roe, poſt. 2 vol. 435. 
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Anonymus. 75 Caſe 62. 
NE deviſes all his goods; and whether a debt by bond DPeviſe of all 


one's goods 


paſſed to the deviſee, was the queſtion. paſſes a bond. (1) 
Decreed by lord chancellor Cawper, that it did; that theſe Civil Jaw di- 


vides all man- 


words ſeemed at common law to paſs a bond, and to extend ner of ettates 


3 . into b bi 
to all the perſonal eſtate ; but this being in the caſe of a will, lia and bona 


d and a will relating to a perſonal eſtate too, it ought to be con- ihmobilia. 


& ſtrued according to the rules of the (a) civil law. (a) Ante 12. 
| | & poſt. Plume 


ng . | verſus Beale, 389. 


— 


a | Now the civil law makes bona mobilia, and bona immobilia, [ 268 ] 
” the membra dividentia of all eſtates ; bona immobilia are land, 
en Una mobilia are all moveables, which muſt extend to bonds; 
he and therefore, by the deviſe of all the teſtator's goods, a bond 
eit muſt paſs. | 
his 
ns, 5 8 | . 25 

(1) Vide Ryall v. Rolle, 1 Atk. 171. and chattels i» a particular place will 
| 177. 180. 182. 1 Vez. 362. 366. 369. not paſs bonds which happen to be in 
ing 371.8. C. But bonds (as a ſpecies that place at the death of the teſtator. 
the of choſes in action) admit of no lo- Chapman v. Hart, 1 Vez. 273. Meere 


cality, and therefore a deviſe of goods v. Moore, Bro. Cha. Rep. 127. 
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Caſe 64. 


2 wy: 2. Ab. 
g. Pp. . 
One f - $001; 
ca. ton 
gruits a rent- 
ci of 481. 
a year in f-e, 


ubon condition, 
tat if the gran- 


Ti during his 


Ii ſhall give 


notice, and pay 
in the Sol. by 
inſtalments, viz. 
Feol. at the end 


of every fix 
months, and 
ſh all do this 
during his own 
Urs time, che 


grant to be void; 


the mortgage 


was made about. 
ſixty years fince, 


when the legal 
intereſt of mo- 
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Floyer verſus Lavington. 


NE grants a rent- charge in fee of 48 J. per annum, upon 
condition, that if the grantor ſhall at any time give no- 


tice of his intention to pay in the conſideration money (being 


8001.) by inſtalments, viz. 100 J. at the end of every fix 
months, and ſhall, purſuant to ſuch notice, pay the ſail 
money and intereſt, at any time during his life-time, then the 
grant to be void; but there is no covenant in the deed from 
the grantor of the rent-charge to pay the money, and the 
rent-charge was much leſs than what the intereſt of the money 
came to, (for the intereſt was at that time 8 per cent. the con- 
veyance being made abave fixty years fince,) and the grantee 
of the rent-charge had conveyed it over, after the + grantor's 
death, to a purchaſor, to whom he had given a collateral ſe- 


curity for quiet enjoyment, and the purchaſor had afterwards 


made a marriage ſettlement of it, 


ney was 8 per cent, Decreed not redeemable. 


L 269 ] 


In caſe of 2 
mortgage no 


clauſe can cone 


nne the equity 
of redemption 


to the life-time 


of the mort- 


gagor, or to him 


and the heirs 
male, cr heirs 
only of his 
body. 

(a) 1 Vern. 9. 
(1) 


And now, upon a bill brought by the heir of the grantor, 
to redeem this rent- charge, the only queſtion was whether it 
was redeemable !? 


Sir Zoſeph Jelyl for the plaintiff.” The clauſe reſtraining 
the redemption to the life of the mortgagor is of .no force; 


for an eſtate once redeemable cannot be rendered irredeemable 
by any words or agreement made at the ſame time; for as the 


borrower is commonly neceſſitous, this would put it in the 


power of the ſcrivener, to make advantage of ſuch neceſlities, 
and would let in oppreſſion, and forecloſe the power and 
juriſdiction of this court. x 


In Newcomb (a) verſus Bonham, the clauſe was, that if the 


mortgagor, at any time, during his life, ſhould pay the money, 


the mortgage ſhould be void; and in that cafe there was no 


covenant to pay any intereſt or principal, and the circum- 


— 


. oo. Ao 


+ Nuere when the mortgagor died. 8 


(1) But the decree in Newcomb v. Soak was afterwards reverſed, 


1 Vern. 214. 232. 


ſtances 


— 
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ances there, were much ſtronger than in the preſent caſe, Fror zx v. 
the conveyance being to a /ter, and frequent declarations LAVIxSrox. 
made by the mortgagor, that his niece, who was his brother's 

daughter, and had brought the bill to redeem, ſhould not in- 

herit the eſtate. 


However, it was in that caſe admitted by counſel on both 
ſides, and decreed, that a power of redemption could not be 
barred by any clauſe or agreement made at the ſame time with 
the mortgage. 


So in 2 Chan. Ca. 147. (a) Howard verſus Harris, an equity (4) x Vern, 33. 

of redemption was limited to the grantor and the heirs male of 

his body; yet it was decreed, that the heir general of the grantor 

ſhould redeem; and it is there particularly laid down as a 

rule, that where the conveyance is but a mortgage, no words 

or clauſe thall prevail to bar the grantor, his herrs or aſſigns 

from redeeming; otherwiſe the act of a ſcrivener would be | 270 ] 
too hard for the power and juriſdiction of the court of 

chancery. (EE 
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Then as to the length of time, this caſe differed from the Mortgage of a 


eaſe of lands, where the profits and out-goings being uncertain, — 


the allowing a ſtale redemption, would, (probably) put a dif- tance of time, 
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i ficulty . e mortgagee in his accounting: but in the caſe of nd 
of a rent-cherge, the revenue was certain, and the out-goings 

is (if any) certain alſo. | | 
ce; But what he chiefly relied upon, was, that as the ſtatute of : 
ble _ limitations, had, in the caſe of lands, after twenty years poſ- 1 
the ſeſſion, barred the plaintiff of his entry or ejectment, ſo the 5 
the = court of (6) equity, in imitation of that law, would not allow (L) Vid. 2 , 
ties, 1 the mortgagor to redeem the mortgage, after the mortgagee Vent. 34% i 
and had been twenty years in poſſeſſion ; and that the ſame length | 

ol time ſhould bar a redemption in equity, as barred an entry 
the at law, : 
ney, But that at law, in caſe of a rent-charge, though that had . 
8 10 not been paid, or demanded, for twenty years, yet ſueh duty 
cum- 


being created by deed (as all rent- charges muſt be) no part pf 
3 the remedy was taken away; and he cited the caſe of lord 
Middrington verſus Jennings, in lord Harcourt's time, where 
the court took ſuch a difference betwixt a mortgage of a 
rent- charge, and of land; and in the ſormer caſe, after a 
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FroyzR v. 
LAVINGTON, 


Mortgage may 


be without co- 


venant or bond 
for the mortga- 
gor to redeem. 


[372-3 


Mortgage, 
though never ſo 
old, is redeem - 
able, if intereſt 
has been paid, 


[ 272] 
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very long time, (I think eighty years) allowed of a re. 


demption. 


As to the objection, that here was no covenant for the 
payment of the principal or intereſt, he ſaid, that was not 
material; the ſame not being neceſſary for the making of a 
mortgage, nor yet neceſſary, that the right ſhould be mutual, 
(vix.) for the mortgagee to compel the payment, as well as for 
the mortgagor to compel a redemption ; ſince ſuch conveyance 
as in the preſent caſe, though without any covenant or bond 


gage, 

That when the grantee of the rent-charge, did, after the 
death of the grantor, ſell the rent-charge, and give a collateral 
ſecurity for the quiet enjoyment of it againſt the heirs of the 
firſt grantor, this manifeſted it to be the apprehenſion of the 
parties themſelves, that it was a redeemable eſtate, and ac- 
cepted as ſuch, with a counter-ſecurity againſt it. 


And, that though a mortgage were made never ſo many 
years ſince, yet if the mortgagor, and thoſe claiming under 


him had continued to pay intereſt, the length of time was, in 


ſuch caſe, no objection to the right of redemption. 


Now in this caſe, the rent-charge was the intereſt agreed 


on by the parties, and the payment of the rent-charge, the 


payment of intereſt; by which the objection of the W of 
time was wholly when off. But, 

Lord chancellor Cowper conceived the rent- charge to be 
not redeemable, at ſo great a diſtance of time, and that this 
court had heretofore gone too far in permitting redemptions. 


It was material, chat at the time of as the mortgage, 
intereſt was at 8 J. per cent. and therefore the rent- charge of 
48 J. a year, being ſo much leſs than the yearly intereſt of 
$007. at 8 per cent. (which came to 64 l. a year) the payment 
of the rent-charge could not be taken to be the payment of rhe 
intereſt. 


That here ſeveral circumſtances concurred, which, though 
each of them, ſingly, might not be of force to bar the redemp- 


— OC 


for 4 of the money, would "yet be plainly a mort- 


4 
(2) Vide 2 Atk. 496. and Hoxwel v. Price, poſt. 291. 


tion, 


tic 
pr 
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tion, yet all of them, joined together, were ſtrong enough to Frorzx G. 
prevail over it. | LavinGcToONs 


* 


That the mortgagee 8 to have allowed a conſideration 
for the purchaſing the * of redemption after the death of 
the mortgagor: 


1 ft, By taking the rent-charge at 48 J. per annum. 
24% By agreeing to take his principal money by inflalments. 


355 By leaving it at the election only of the mortgagor, 
whether he would redeem or not; and there could be no reaſon 
given, why ſuch a contingent right of redemption might not, 
upon fair and reaſonable terms, be purchaſed. 


*. e 
> 
2 


J · DFT. 
ee a 


That the length of time, where ſo great, as in the preſent 
caſe, was a good bar of redemption of a rent-charge as well 
as of land; that the alienation, purchaſe, and ſettlement of 
this rent-charge after the death of the mortgagor, being all 
without any fraud, were of weight; as likewiſe, that the 
mortgagor was not bound to pay the money by any covenant; 

_ that the purchaſe of this rent- charge did no ways, either cre- 

\ ate, or admit of a right of redemption, by taking the ſecurity o 273 ] 
againſt a redemption, that being only a prudent caution made 
uſe of by the purchaſor, which the ſeller, being ſatished it 
would not hurt himſelf, might adviſe him to. 
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Wherefore the court decreed, (1) that the bill for a redemp- 
tion ſhould be diſmiſſed with the uſual coſts, it being only 
upon bill and anſwer. But it was thought that the length of 
time was the chief objection to the redemption. (2) 


6 


(1) Reg Lib. A. 1714 fo. 111. 


* 
1 Vide Ord v. Smith, 2 Eq. Ca. and Belch v. Harvey, poſt. 3 vol. 287. 
Ab. 600. pl. 27 N v. Tracey, note B. Mellor v. Cons 2 Atk. 494. 
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Caſe 65. 


One deviſes 
portions to his 
children, A. B. 
and C. and if 
any die before 
twenty- one or 
marriage, the 
portion of the 
child ſo dying 
to go to the ſur- 
vivor; one of 
the children 
dies in the life- 
time of the 
teſtator; this 


DE 


Term. S. Hillary, 1714. 
1 


Perkins cos Micklethwaite. 


NE Mi chlethwaite, who was the defendant's fathes, had 


two ſons Thomas and Jo{zph, and alſo two daughters, 


and made his will, giving thereby 1500 J. to his youngeſt ſon 
Toſeph, and 10001. to each of his two daughters, and di- 
rected, that if any of his three younger children ſhould die 
before their age of twenty-one or marriage, then the portion 
of him, or her, ſo dying, ſhould go over to the ſurvivors, 


and gave his real eſtate to his eldeſt fon chargeable with 
theſe portions, 


is not a lapſed legacy, but ſhall go over to the ſurviving children. (1) 


[27s N 


One of the daughters died within age, and before mar- 
riage; Joſeph the younger ſon died alſo within age, and before 
marriage, in the life-time of his father the teſtator. 


The father lived to have another ſon, whom he named 


Joſeph; and afterwards wrote a codicil at the bottom of his 
will, by which he confirmed the will, thereby taking notice, 
that ſince the laſt, it had pleaſed God to give him another ſon, 
and gave a legacy of 500 J. a- piece to his ſon Joſeph, and his 
ſurviving daughter, over, and above what he had given chem 


by his ſaid will. 


Upon this cauſe's coming on firſt before lord chancellor 
Harcourt, touching the ſhare of the deceaſed daughter's por- 


tion, viz. whether, upon the death of the ſon Fo/eph, the ſhare | 


of the ſaid deceaſed daughter, that was veſted in 70%, ſhou!9 


ſurvive with Jeſeph's portion? 


(1) So Miller v. Warren, 2 Vern. 207. 
Ledfome v. Hickman, 2 Vern. 611. and 


Willing v. Baine, poſt, 3 vol. 11 
Scoclding v. Green, Pre. Cha. 37. 


poſt, 3 vol. 114. note [A. ] S8. C. 


His 


pe Term. S. Hill. 1714. 


His lordſhip decreed it ſhould not; (1) becauſe the portion PEX RIXS C. 


| of the deceaſed daughter became veſted in diftin ſhares in the Mieten 
ſurviving children, and there were no words for creating a 


TH WAIT. 


jointenancy of theſe ſhares, [quere autem, for a deviſe over 
to two or more, is a joint deviſe of courſe, unleſs there be 


words to ſever the jointenancy.] But 


The other points, being reſerved, were argued now before 


lord chancellor Cowper 3 and whereas it was objected, oof by 
the death of Zoeph in the life-time of the teſtator, his 


ther, 


the 15007, portion given to him became a lapſed legacy, and 


ſhould fink into the eſtate: 


Lord chancellor ſaid, it was improper to call this a lapſed 


legacy, but it was a portion given (a) over, and ſhould take (=) Ante 98. 


eſfect; that the rhaking the codicil was a republication of the W 


verſus Lord 


will, and did amount to * a ſubſtituting the ſecond Joſeph in the - _ 
N ; i 5 ; Oit. Nort 1e 
place of the firſt; as if the teſtator had made his will anew, ; h 


verſus Strange, 


and had writ it over again, by which new will the ſecond 343. 


Faſet muſt take; and that the fixed intention of the teſtator 
appeared to be, that Joe ſhould have more than his daughter ; 


— 


276 


Whereas 


_ (1) 80 Rudge v. Barker, Ca. temp. 
Talb. 124. Pain v. Benſon, 3 Atk. 


78. Ex parte Weſt, in the matter f 


Scaife a bankrupt, heard before Lord 
Thurlow in Lincoln's Inn ligll, June 
10, 1784. The only queſtion in the 
petition aroſe upon the following clauſe 
in a will: „ leave to A. B. and C. 
„ fons of Arthur Scaife, 10004. each, 
the intereſt to be added to the prin- 
* cipal yearly, until they ſhall re- 
ſpectively attain the age of 21 years, 
and in caſe one of them ſhall die be- 
fore that age, then to the ſurvivor.” 
A. died and then B. died, both under 
21 years, Q. Whether that part of the 
ſtare of A. which ſurvived to B. upon 
the death of A. ſurvived afterwards to C. 
upon thedeath of B or whether B.'s i- 
$::4l are only ſurvived. Lord Chancel- 


ler, lt is impoſble for me to deter- 


4 


„ ns 
(1 


tis ſurvived port to ſurvive 
\ :thout contradicting lord 
deciſton in Rudze v. Barker, 


— 
x 


„The queſtion is, Whether the word 


© ſhare? in the caſes cited, does not” 
„ mean. all that the party took under 
„the will, which would take in the 
« ſurvived part as well as the original 
* ſhare, and which 1 ſhould think a 
every natural conſtruction, but here 
* are caſes in point expreſsly deter- 
© mined otherwiſe. I own it ſtruck 
«© me forcibly from the firit, that the 
«© whole ought to ſurvive, but I cannot 
«« find any difference between this and 


cc the caſes cited. As to the caſe of . 


« Pain v. Benſon, it ſeems to me that 
lord Hardwidcke, diſapproved of the 
ce general rule, which induced him to 
« endeavour to find a diſtinction. I 
* cannot agree with him in confider- 
ing that caſe as an exception to the 
« peneral rule, although perhaps I 
« ſhould in his opinion of the rule it- 
« ſelf. However it will be too much 
«jor me, ſitting in bankruptcies, 
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De Term. S. Hill. 1714. 
Pexxixs v. whereas, if the 1 500 J. legacy ſhould be taken to be a lapſed 


MickLE- 
THWAITE, 
as Jeſepb. 


legacy, then the ſurviving daughter ſhould have twice as much 


&« (when I can have no opportunity of 
« reconſidering my opinion) to decide 
« this againſt the authorities. If the 
« parties chuſe to bring this before me 


—— 


« in 2 more ſolemn way, upon bill and 
« anſwer, I will give it more conſide- 
6 ration.“ 95 


DE 


„ [ 277 } 


Term. S. Trinitatis, 1715. 


— 


Finch & al verſus Earl of Winchelſea. Caſe 66. 
T H E countefs dowager of Winchelſea being jointreſs for One agrom oy 


A valuable con- 
her life of the premiſſes, remainder in tail to the late fideration to 


3 convey lands to 
earl, remainder over, | J. F. and af. 


| terwards con- 
eſſes a judgment to J. N. If the conſideration money paid by F. S. be any ways adequate to the 


value of che land, it binds the land in equity, and ſhall defeat the judgment; ſecus of a mortgage, 
er if the conſideration were inadequate, 

Tze late earl entered into an agreement with the counteſs, 

that in caſe ſhe would make to him a conditional ſurrender 

of her eſtate for life, in order to enable him to mortgage part 


of the premiſſes, he would ſettle the reſidue of the premiſles, 
tozether with the equity of redemption, upon himſelf for life, 
remainder to his firſt, &c. ſon, remainders over, under which 
the plaintiffs claimed. (1) I, | 278 

The counteſs dowager accordingly makes her conditional C30 1 
ſurrender ; and the late earl ſuffered a recovery, and made the 
mortgage, and afterwards died, without ever ſettling the pre- 
mifles purſuant to his agreement, being indebted at his death 
by bond and judgment ; and this agreement was not in writing, 
but was acknowledged by ſeveral letters under the late earl's 
hand, - 

The perſons, on whom theſe remainders were to be ſettled, 
brought their bill to have this agreement executed, and had a 


(1) Earl 7Teneage the grandfather of upon the death of earl Charles without 
Charles the late earl, had ſeveral ſons by iſſue, the title deſcended upon his 
his ſecond wife, and one fon John, uncle, the preſent earl, who was the 
(tne prefent plaintiff) by Elizabeth his next brother to lord Maidſtone, The 
fourth wife, who was the counteſs ſettlement made by earl Charles was in 
| dowager mentioned in this caſe, Lord favour of his half uncle the plaintiff, 
Olaidftone, eldeit ſon of earl Heneage and in exclufion of his uncles of the whole 
iter of the late earl Charles, died in blood. Vide Reg. Lib. A. 1712. fo. 
ag lite-time of earl Heneage. Earl 562. | 
Warls ſucceeded his grandfather, and 
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Fixcn U. 
EARL oF 
WixcHEle 
SEA. 


(a) Trin. 1713. 


Truſtee con- 


ſeſſes a judg- 


ment, this will 
not bind the 
tiſtate. 


A. articles to 
ell an eſtate to 
B. for a tull 
conſideration, 
and receives the 
money, but be- 
fore the pur- 
chaſe gives a 
judgment; this 
will not bind 
the eſtate; ſecus 
if he makes a 
mortgage to one 
who has no no- 
tices 


1 *279 ] 


R 


(a) Vide poſt 
491. Brace ver- 
tus ducheſs of 
Marlborough, 


De Term, 8. Trin. 1715. 


decree (a) for an execution thereof before lord chancellor 
Harcourt, which decree was affirmed by the houſe of lords. 


And now the queſtion before lord chancellor Cowper, was, 
whether the judgment creditors of the late lord Winchelſeq 
ſhould be paid their judgments, being puiſne to the agreement. 

For the plaintiffs it was objected, that from the time that 
the late earl entered into this agreement, it being an agree. 
ment made upon a valuable conſideration, he [the late eat]] 
was but a truſtee for the uſes in the ſettlement ſo agreed to be 
made as aforeſaid; and if a truſtee confeſſed a judgment or 
ſtatute, though at law, theſe were liens upon the eſtate, yet, 
in equity, they would not affect it; becauſe the eſtate in equity, 
would not belong to the truſtee, but to the ceſtuigue trufl, 


That if one articled to buy an eftate, and paid his purchaſe 
money, and afterwards the perſon, who agreed to ſell, acknow- 


ledged a judgment or ſtatute to * a third perſon, who had ns 


notice, yet this judgment ſhould not, in equity, affect the 
eſtate; becauſe from the time of the articles, and payment of 
the money, the perſon agreeing to ſell would be only a truſtee 
for the intended purchaſor ; which was admitted, and affirmed 
by the lord chancellor, 


It was granted, that if in this caſe lord 7/7 ache, or any 
other perſon that had been a truſtee in poſſeſſion, had made a 


mortgage of the premiſſes for a valuable con/ideration, and witb- 


out notice, ſuch mortgagee, in regard he might have pleaded his 
mortgage, and would have been as a purchaſer without notice, 
ſhould have held place againſt the intended purchaſer, or 
ceſtuique truſt ; for there the money would have been lent upon 
the title and credit of the land, and have attached upon the (4) 
land; which would not be ſo in the caſe of a judgment cre- 
ditor, who (for ought appeared) might have taken out execu- 
tion againſt the perſon, or goods of the party that gave the 
judgment ; 


ſpeciſiek lien upon the land. 


Alſo it was urged, that as the agreement bound the late eat, 
fo it ſhould bind all claiming under him; conſequently the 
judgment creditors of the late earl could have no better title 
than he himſelf had. 


Fx 


and a judgment is only a general ſecurity, not a 
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De Term. 8. Trin. 1715. 


For which purpoſe Mr. Vernon cited the caſe of + Burgh 
verſus Francis, decreed by lord keeper Bridgman, and affirmed 
by lord chancellor Nottingham, where there was a defective 
mortgage in fee for 500 J. it being made by way of feoffment 
without livery, and after this, the mortgagor confeſſed a judg- 
ment to a third perſon ; nevertheleſs the eſtate being in equity 
ſpecifically * bound by the mortgage, it was decreed, that the 
mortgage ſhould be preferred to the judgment, tho” at law, the 
former being in ſtrictneſs void, the judgment creditor would 
have taken place. 

So in the caſe of Taylor 8 Wheeler a), decreed by 
lord keeper Cowper, 11 Nov. 1706. One ſeiſed in fee of a 


copyhold made a mortgage thereof to J. S. but the ſurrender 


was not preſented at the next court, by means whereof it 
became in law void; and afterwards* the copyholder, [the 
mortgagor, ] who had all along continued in poſſeſſion, became 
a bankrupt; and tho? on a diſpute between the mortgagee and 
creditors, it was objected, that it was the mortgagee's own 
fault, that he did not procure the ſurrender to be preſented, 
and that this was, (probably,) with an ill intent, (viz.) to 
wrong the lord of his fine; that the copyholder being in poſ- 
eon, and the viſible owner of the eſtate, this might, and in 
all likelyhood did, induce his creditors to truſt him, as think- 
ing his eſtate would be liable to their debts; that it was reaſon- 
able that all the creditors of the bankrupt ſhould come in 
equally, and the mortgagee only for his proportion, his mort- 
gage being void at law, and conſequently liable to the bank- 
tuptey, and that equality was the higheſt equity: yet it was 
decreed, on great deliberation, that this mortgage, tho] void 
at law, was, notwithſtanding, an equitable lien upon the 
copynold eſtate, and ſhould be made good in equity, and bind 


tie aſſignees of the commiſſion of bankruptcy, and all the c cre- 
ditors. 


On the other ſide it was inſiſted, that creditors were the 
favourites of all courts of law, and much more in equity ; that 
lnce theſe creditors now before the court, had a remedy at 
law for their debts, it would be inverting the proper buſineſs 


* * * „— 


FIN CH . 
EARL or 
WINCRH EL“ 


SEA. 


A. conveys an 
eſtate by a con- 
veyance which 
is defective, 
(viz.) for want 
ot livery, &c. 
and after con- 
feſſes a judg- 
ment; this will 
not affect the 
eſtate, 


(a) 2 Vern. 
564. 


I 128 


A. furrenders a 
copyhold by 
way of ſale or 
mortgage, but 
the ſurrender 
not preſcated, 
and A. becomes 
a bankrupt; 
this will bind 
the eſtate in 
equity, 


* 


, + Firſt ward by lord keeper 5 2 re- heard by lord keeper Finch, 


lich. 25 Car. 2, 167 73. ; 


Vol. I. _ Y 


of 


TS 


De Term. S. Trin. 1715. 


Fixcy., Of a court of equity, to defeat them of, inſtead of helping 
92 them to, their juſt * debts, which, without the interpoſition of 
INCHEL- 
=, ; equity they would recover, 


_ That in the late earl of Pembrote's caſe, upon his marriage 
tt the [now] counteſs dowager, it was agreed, ſhe ſhould 


have a rent of 15007. per annum jointure; and the method ; 
adviſed by counſe] for ſecuring it, was, by demiſe and rede. 

; miſe, (viz.) the late earl demiſed his manors and lands in G. ; 
Ef morganſhire to the counteſs's truſtees for ninety-nine years, who lu 
. re- demiſed the premiſes to the late earl for ninety- eight years - 
f | reſerving 1500/. per annum during the counteſs's life, to com- \P 
is ö mence after the late earl's death, the lands being of about A 
11 double that value; after which the late earl of Pembroke died OY 
44M greatly indebted by ſimple contract; and tho” it was objected, 
"A that this term of ninety-eight years, being redemiſed to the fiv 
Bp late earl as a method only propoſed by counſel to ſerve a par- and 
ik | ticular end, ought, ſuch end being ſerved, to attend the inhe- arti 
38 (a) 2 Vern, 52, Titance ; and tho' it was ( a) once fo decreed in lord chancellor ſide. 
TH - Vern. "Fefſerey's time, yet that decree was afterwards (6) reverſed, for 
i 5 and the reverſal acquieſced under by the heir of the late lord valu 
j. ] Pembroke; for it being legal aſſets, equity ſhall never take cred; 
1 from a creditor, what, at law, he is intitled to. 15 
is | That the creditors were now in nature of defendants, the) the 

F coming in before the maſter, and conſenting to be bound bj ment 
l the decree of the court; and the plaintiffs were aſking the condi 
: court to take away the benefit of the law from honeſt and jul | kno 

creditors. RL was tl 

| That this caſe was not like that of a truſtee ot of poſſeſſion; dond, 
for the late earl, who contracted theſe debts by judgment, Hould 

was in paſſeſſion; and as he was ſeiſed of the legal eſtate in fee, For 

8 ſa was he alſo the viſible, as well as the legal owner of the below, 
2840 eſtate; and, upon the credit of this eſtate, might be ſuppoſe be ſo f 
to have been truſted for this money; and the judgment ce vio þ, 

ditor might think himſelf ſafe by means of the land, and [4 

upon that. | | 1 A ) R 

That there was little difference betwixt 2 mortgage 3nd c 3 

judgment ; and yet it had been admitted, that if one article walter I 

to ſell, and after received the money, and then mortgages, beſcte Me eltate 

he conveyed to the purchaſor, the mortgagee ſhould hold %,. 4 1 

mortgage. | ? Winch, 


5 


* 
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It might be granted, that in the caſe cited of a man's Fix cu v. 


; : . EARL OF #4 | 
making a defective conveyance, and becoming bankrupt, tee Wie A . 
creditors ſhould not avoid it, any more than the bankrupt SEA. 7 
himſelf; becauſe the creditors ſtood in the bankrupt's place, A 
and (a) could do no more than he could have done himſelf, (a) Poſt. 383. 0 


| acobſon verſus 
But that, in the principal caſe, the plaintiffs claiming under Bete wertes 

this agreement were in fault, that they did not make freſh Brander, 459. 

ſuir, but delayed it nine years; whereas they ought to have 

come before for an execution of this agreement, which would 

(probably) have prevented theſe creditors from lending their 

moncy, or if they had taken a ſecurity of the premiſſes pendent? 


lite, it would not have availed them. 
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Lord chancellor Cooper: Articles made for a valuable con- 
ſacration, and the money paid, will, in equity bind the eſtate, 
1 and prevail againſt any judgment creditor, meſne betwixt the 
articles and the conveyance; but this muſt be, where the con- 
ideration paid is ſomewhat adequate to the thing purchaſed ; 
for if the money paid is but a ſmall ſum, in reſpect of the 
value of the land, this ſhall not prevail over a meſne judgment 
creditor, | | 


In the principal caſe, the conſideration was not adequate ; for 1 28 
tzecounteſs dowager of inchelſea, with whom the agree- 3 
ment was made, parted with 70 money, having only made a 
conditional ſurrender, in order for a common recovery ; beſides, 
| know the inducement. with the lords to affirm the decree, 
was the plaintiits propoſal to pay the debts by judgment and 
bond, . And the decree intended to provide that the ſettlement 
ſhould not prejudice the creditors, | | 


For which reaſon, tho” that clauſe was left out in the decree 
hea! ; EN . * ® 
ow, yet ſince the conſideration is not adequate, it ſhall not 
be ſo far regarded in equity, as to bar a judgment creditor, 
vio has a legal lien upon the eſtate. (1) 


6—ß—Bůůůů — 


— 


(1 \ \ 5 f — 262 y 7 OY 
as. Lib. A. 1714. fo. 368. * power to charge 60007. on the join- 
e and . be heard for ture eſtate of Elizabeth coul teſs 
| Ager directions after reference to the © dowager of M'"inchel/za, after her 

*. * ©& Rate the ſeveral claims upon death, and the queſtion is, Whe 

7 te eſtate. Hi 1 275 . af, Y 
, beic A . His lord ip declared that * ther the ſaid power is a conſidera: ion 
de connderation of the agreement * fo adequate to the ſettlement that 
was to be made for the ſame, as that 


10 2 > - 4 ; 
ede by the ſaid Charles late earl of 
inch/ea, was the giving him a the ſaid agreement ought to prevail 
x 2 2 ö * 
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De Term. S. Trin. 1715. 


& againſt the creditors of the ſaid earl 
«« by judgment or bond, and that his 
* lordſhip was of opinion that the 
«« plaintiff's equity to have the ſaid 
agreement performed, was not 
e ſtrong enough to ſtand in the way of 
ce the ſaid creditors who had a legal 
66 hen on the ſaid eſtate, for that if 
4 all the ſaid creditors of the ſaid earl 
© ſhould come in and be paid their 
« debts, the eſtate to be ſettled will 
& ſtill be an over-value for what the 
, ſaid counteſs parted with, which was 
only a liberty to raiſe the ſaid 6000 /. 
and that not to take place during 


cc her life, but only on the reverſion 
belonging to the ſaid earl, for 


c which all the reſidue of the eſtate i; 
cc to be ſetrled in remainder on her fon, 
« which is very conſiderable after the 
« debts paid. And his lordſhip further 


« declared that this his opinion was 


c apreeable to the order made upon 
« hearing the cauſe, in which the like 
regard was had to the creditors of the 
«« ſaid late earl, and which has ſince 
© been confirmed on appeal to the houſe 
« of lords.“ Then follow directions tg 
the maſter to ſell a ſufficient part of the 
eſtates for payment of the credltors, 


- 


D E. 


Term. S. Michaelis, 1715. 


J ͤ⁰K www... EE 


Gillet verſus Wray. 


. A Man by his will leaves his grandaughter an annuity of 


10 J. per annum for life, and afterwards, by a codicil 
to his will, declares, that “ if his grandaughter ſhall marry 
with the good liking of his truſtees, then ſhe ſhall have 1501. 


in lieu of the annuity, and her annuity to ceaſe.” 


[ 284 ] 


Caſe 67. 


2 Eq. Ca. Ab. 
213. pl. 3. 
One by will 
leaves an an- 
nuity to his 
grandaughter 3 
but if ſhe marry 
with the execu- 
tor's conſent, 


then a portion; ſhe marries, ſans conſent, a man worth nothing; huſband is not intitled to the mo- 
nev, the having married with the executor's conſent being a condition precedent to the gift of the 


portion. (1) 


The grandaughter ark marries one worth nothing, 
and without the conſent of any of the truſtees, 


Whereupon it was objected by ſerjeant Hooper, that the 
reſtraint of marriage was only in terrorem, and that the gran- 
daughter, notwithſtanding her-having married as above, ought 


to have the 150 J. portion. 


But the lord Cowper decreed (2) the contrary, ſaying, here 
was a proviſion made either way, and where the proviſion for 


the child is in the alternative, and there is a condition pre- 


cedent to the gift of the portion, (vix.) if he marries with con- 
ſent, Sc. and that is not performed, and the child is ſtill pro- 
vided for, tho' not with the greater N equity, in that 
caſe, does not relieve. 


— — 


[ 285 ] 


(1) Vide Peyton v. Bury, poſt. 2 vol. 626, 
(2) Reg. Lib. A. 1715. fo. 123. 
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De Term. S. Michaelis, 1715. 


Caſe 68. Dagley vorfu Tolferry. 

1 Having a ſiſter who had four W 1 does by 
1 050 _ name will deviſe 1007. a-piece to theſe infant children, 
of Dawley ver- - HAD : 

ſas Belfry. 1 no time of payment, and makes the defendant 
A ecutor, and dies. 


300. pl. So -- 
Tavment to the 
fa*her as guardian, of a legacy given to a child, ill; tho' the telator by parol on his death. bed 
auected it. (1) | 
— Tt was proved in the cauſe, that the teſtator, on his death- 
bed, gave directions, that the executor ſhould pay theſe legacies t1 
the father of the nn that he might improve the money 7 their 
benefit. 


Accordingly the defendant the executor e paid theſe 


tour legacies to the father. 


4 


Several years after, the youngeſt child coming of age, 
there was an account betwixt the father and the youngeſt ſon, 
and it appeared the father was indebted to this youngeſt ſon in 
2c01. (including the 100 J. legacy) and that the ſon paſſed the 
accounts, and accepted his father as debtor for the ſame, which 
was urged, as an agreement to the antecedent payment that 
had been made of this legacy to the father, 


Alſo after the ſaid youngeſt fon came of age, he never made 
\ 286 } any demand againſt the defendant the executor ; fo that there 
was an acquieſcence for near fifteen years. 


It happened afterwards, that the youngeſt ſon being a bank- 
rupt, the commilſioners made an aſſignment of the bankrupt's 
effects to the plaintiff, in truſt for himſelf and the reſt of tho 
creditors, and the plaintiff thereupon brought a bill againft 
the defendant the executor for this 100 J. legacy, and had a 
decree for the ſame, in regard the PG of the legacy to the 
father and guardian was ill. 


LY 


And this decree being made by Sir Fobn Trevor maſter cf 
the rolls, an appeal was brought before lord chancellor Cup, 


1 


" WG 
— 
1 


(1) Vet in Pbilips v. Paget, 2 Atk. 83, lord Hardzv&iche expreſies his * 
fati>fattion with this deci.vn. Loc fn .. 1. ., . 286 V. E 


£47,245, ve. in. 460.409: 419. | "obs 


de 


reverſed, it might encourage payments to parents and guar- 


De Term. S. Michaelis, 1715. 


who affirmed the decree ; for that (as he ſaid) if the fame were D 
. AGLEY WV, 


dians, in wrong of infant children; but it was thought a + 
hard caſe, and the depoſit ordered to be divided, | | 


4 


ToLFERRY. 


teſtator had no freehold houſes there, but had leaſehold houſes 


—— 


| ; * 7 
+ The teftator's having directed the payment of the legacy to. be made to the 
father of the infant, makes the decree carry with it a great appearance of hard- 
ip; for which reaſon, and becauſe this particular is omitted in the book refer- 
red to in the margin, the regiſter's book has been ſearched, from whence it ap- 
bears, that the caſe is here rightly ftated, and that great ſtreſs was laid on this 
circumitance in the petition of appeal. (1) 


(1) The principle upon which lord cide this caſe, is rather mcre fully 
Cweer thought himſelf bouud to de- ſtated, 1 Eq. Ca. Ab. zoo. 
7 


Day verſus Trig. Before Mr. J. Tracy in the Caſe 69. 
| abſence of Lord Chancellor. 


AN E deviſed all his freehold houſes in Alderſgate-ſtreet, 2 Eq. Ca. Ab, 
London, to the plaintiff and his heirs, and in fact the 8 


\ 


s freehold 
houſes in A. 
there, and hath none 
but leatehold 


houſes there, the leaſehold ſhall paſs. Secus in a grant 


Decreed by Mr. J. Tracy, that tho' in a grant of all one's [ 287] 
freeho!d houſes, leaſehold houſes could not paſs; and that in | 


the caſe of a will, had there been any freehold houſes to ſatisfy; g. . 53 
. 


the will, the leaſehold houſes ſhould not have paſſed; yet the 2 a 
plain intention of the teſtator in the principal caſe being to 4* 70 
.. X. 


pals ſome houſes, and he h»ving no freehold houſes there, the 
word [freehold] ſhould rather be rejected, than the will be dts 
wholly void: and the leaſehold ſhould paſs; and that the ſuit 53. 
was proper in equity, ſince the leaſehold houſes (being chattels) 

could not pals by the will without the aſſent of the executor, 

lich aſſent he was compellable to give in equity. 


Loe deviſes all 
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Goſs verſus Tracy. 


Caſe 70. 


. Ch _ "a . P . | . 
cn ang of By his will had deviſed his land to his mother in fee, 
CowyER. and the mother was afterwards told by J. S. that this 


1 0 52 will would not be good, but ought to be guarded, (as he called 


406. pl. 3. it,) and that he would make another will for the teſtator, 


506 pl. f. . Which he would take care ſhould be ſufficiently guarded. 


Accordingly J. S. drew the will; which was ſo drawn, that 
A. thereby gave the land to his mother for % only, remainder 
to 7. S. in fee. 


The mother, on the death of A. wane a bill to eſtabliſh 
the firſt will, and examined the now plaintiff as a witneſs to 
prove the ill practices made uſe of by J. S. in obtaining the 
ſecond will; after which, and before the hearing of the cauſe, 
the mother died, having made her will, and given a rent- 
charge with a clauſe of diſtreſs, out of the eſtate, to the plain- 
tiff, and deviſed the lands ſo charged to others; and there 
[ 288 ] were divers witneſſes examined to prove A. the firſt teſtator 

| non comps, when he made his fecond will. 


A will of ling Cord chancellor : A will, tho” good at law, may yt be ſet 
may be god at aſide in equity for + fraud; as if A. ſhould agree to give B. 


Iiw, as bein 
well executed, bank-bills to the amount of 10007, in conſideration that B. 
12%. BY would make his will and thereby deviſe his lands to 4. and 
tained by fraud. accordingly B. does make ſuch a will, and 4A. gives B. the 

bank-bills, but thoſe bank-bills proved to be forged ; this, 
b. tho' a good will at law, ſhall nevertheleſs be avoided | in equity 


by the teſtator's heir, for the fraud. 


In like manner, if A. had deviſed his lands to his mother 
in fee, and afterwards F. S. the defendant had told 4. the caſe 
teſtator, a d not the mother, (as in the principal caſe,) that 


the will was a void will for want of its being well guarded; 
and that he would make another will for the teſtator, that . 
ſhould be effectually guarded; and accordingly he had made | 
another will for the teſtator, whereby the eſtate had been 5 
; ure 
teref 
3 hs | — 8 Maſt 
+ Et vide in 1 Chan, Rep. (laſt elit.) 12, 65. Inſtances of a will of land be 


ing {et aſide in equity for fraud : deviſed 
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deviſed to the mother for life only, the remainder to J. S. (the Goss w. 
defendant) in fee; this would be a good will in law, if at- TRACY. 
teſted purſuant to the act of parliament, but would be ſet aſide 

in equity for the fraud; but as to the evidence of the teſtator's 

being non compas, that is intirely at law, and to be tried 

there. (1) wal 


Secondly, Upon offering the depoſitions of the plaintiff to be Caſe where the 
read, it was objected, that the plaintiff's own depoſitions could Plaintiff himſele 


ms a good witnets 2 
not be read, foraſmuch as he was a party claiming under the as where a wit- 


i 


7 24 * N ; r 
r N e e ee ee 


2 - * n 
. "REY 4 5 
4 x7 E 
ee PU 7 A — r "= 
- # bs © - * al G 7 7 1 — 
rr eee reer IN 


aq 4 IF ſs 1 * 15 
5 will in controverſy, * and ſo could not be a witneſs for the will; 5 7 N. 
[ f DP . . , 7 
and fir 79% Fekyll cited Tilh's caſe (a), where one was ex- ene” 1 
azmined as a witneſs, who at that time was no ways concerned wards becomes i 
-_— . - 2 ; intereſted 
h in point of intereſt, but afterwards became intereſted, and at Nala 
0 2 trial at bar in this caſe, the judges of C. B. ſent a judge to gane, his depo- 
. £3 8 . 5 ſitions thall be 
e the court of B. R. for their opinion in the point, who held, read. 
e, that the depoſitions could not be read; for that the witneſs 
t- | 


himſelf was living, and he himſelf could not have been a wit- («). Salk<-20S 
df | . o A + 5 * 
ness at that time vida voce, becauſe he was then intereſted. 290 


. But lord chancellor, in the principal caſe, becauſe the witneſs 
was a good witneſs, and diſintereſted at the time of the depo- 
tion taken, and this being in the nature of a bill of revivor, 


ſet to have the benefit of the proceedings in which the plaintiff 
B. was examined, admitted + the plaintif®s own depoſitions to 
# be read. (2) Ee 
an —_—— | 
the After which, the court directed an iſſue in Midadleſex, where 
his the will was made, (tho' the lands lay in Shropſbire,) to try, 
u whether the will, by which the lands in fee were deviſed to 
the wife, was the laſt will of the teſtator 4. 
ther Upon this occaſion ſerjeant Hooper obiter, put the following 
the caſe, as having happened in his experience, viz. J. S. was 
that EN | "a : 5 
ded; 5 ö 
chat (t) So James v. Greaves, poſt. 2 Webb v. Clewerden, 2 Atk, 424. Anon, 
vol. 270. Bennet v. Fade, 2 Atk. 324 3 Atk. 17. 
made . | 
been + See 2 Vern, 472. Calle verſus Mime; where a witneſs was examined be- 
fore tlie hearing while the was intereſted, but after the hearing ſhe releaſed her in- 
tereſt, and was examined again before the inatter, and her depoſitions before the 
— maſter were allowed to be read. | 
d be 


2) So Haut v. Hand, 2 Atk. 615. Glynn v. Pant of England, 2 Vez, 42. 
IR 5 | ; . the 
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Gos s . 
'TRACY. 


Surviving wit- 
neſs to a bond 
is made execu- 
tor of the ob- 
ligee; in an 
action brought 
by him on the 
bond, evidence 
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the ſurviving ſubſcribing witneſs to a bond, and afterwards 
the obligee in the bond made J. S. the ſurviving witneſs, his 
executor; in an action * brought by J. S. the executor, upon 


this bond, the court allowed evidence to prove the plaintiff; 


hand to the bond; he being diſabled himſelf to give evidence, 
as much as if he was dead, 


wall be admitted to prove the plaintiff's hand as a proof of the bond. 


[ *290 ] 


Caſe 7r. 


Preced, in 
Chan. 42 1. 

2 Eq. Ca. Ab. 
346. pl. To 
716. pl. 1. 
Gilb. Rep. 105. 
One deviſes all his 


money in the go- 


Alſo in the principal caſe it was declared, that a grantee, 


when he appears to be a bare truſtee, is a good evidence to 


prove the execution of the deed to himſelf. 


Scale verſus Seale. 


NE Ceviſed that all his money in the government-fund; 
ſhould be laid out in a purchaſe of lands of 3 or 4ool. a 
year, and ſettled on his eldeſt ſon A. and the heirs male of 
his body, remainder to his ſecond ſon B. and the heirs male 
of his body, c. and bequeathed the reſt of his perſonal eſtate 


vernment funds to H. and the heirs male of his body, remainder over, in the 
to be laid out 

in the purchaſe ſame manner. 

of land df 3 or 0 

400 l. per annum, to be ſettled on the eldeſt ſon, and the. heirs male of his body z remainder to the 
ſecond ſon, and the heirs male of his body, &. and deviſes the reft of his perſonal eſtate to his eldeſt 
fon, and the heirs male of his body; remainder to his ſecond ſon, &c. the perſonal eſtate 6annot be 


intailed, but the whole veſts in the eldeſt fon, (1) 


Where 3 or 
400l. per annum 
is directed to be 
purchaſed, the 
court will take 
it in the largeſt 
ſenſe, and con- 
rue it to be 
400l. per annum. 


Lands directed 
to be purchaſed 
and conveyed to 
A. and the heirs 
male of his 
body, femainder 
ko B. equity 


will not decree it to © "0 to A. tor life, nine to his firſt, &c. ſons, 


\ 


Lord chancellor: It is 43 the perſonal eſtate cannot be 
intailed, but the whole property thereof veſts in 4. As to the 


other deviſe, I will conſtrue it in the moſt liberal ſenſe; and 


it being directed that lands of 3 or 4007. nc annum | hows be 


| purchaſed, it ſhall be 4001. per annum. 


And tho” it was inſiſted, that this being the cafe of money 
directed to be laid out in land, was to be conſtrued like mar- 
riage-articles, where lands are covenanted to be ſettled upon 
the huſband and the wife, and the heirs male of the body oi 


— 


* 


— 


(1) So 3 v. Butterfield, 1 ham v. Gregory, 5 Bro. Parl. Ca. 435. 
Vez. 133. 154. Stratton v. Payne, 3 
Bro. Parl. Ca. 257. 
v. Terbill, 6 Bro, Park Ca. 450. Pel. 


Duke of Montague V. Lord Beaulien, 6 


Earl of Chatham Bro. Harl. Ca. 102 


the 
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the huſband, in which cafe the court would order a ſtrict ſet- gearzy, 
tlement, Viz. to the father for life, remainder to the firſt, &c. SBALE. 
fon, to the intent that the huſband might not bar it. And 

for the ſame reaſon ſhould do ſo here: 


| Yet {rd chancellor ſaid this caſe differed: for that in mar- | 
rage articles the children are conſidered as (a) purchaſors ; (a) Vide ante 
but in the caſe of a will, (as this was) where the teſtator ex- Bac verfy; 
preſſes his intent to give an eftate-tail, a court of equity ought Coleman. 


not to abridge the bounty directed by the teſtator. 


Howel verſus Price, et econ'. Caſe 52. 


4 In conſideration of 300 I. made a Welch mortgage, , y.,, * 
41 : 
( 


dix.) a CONVEyance in fee of 52 per ann. in WWals, under freced. in 


GS 5 Than. 423. 477. 
z proviſo to be void, if A. his heirs or aſſigns ſhould pay to Gitd. Chan, 


the mortgagee or his heirs 300 l. on any Michaelmas Day, giv- of On a 
ing ix months notice, and the mortgagee to have the rent 8 — 8 ay” 
which ſhould be then in arrear ; but there was no bond, or co- aan a f 
venant to pay the money. | | . 1 
13 able on payment 


ef zool. and intereſt upon any Michaelmas day, on fix months notice, mortgagor dies, having de- 


led his perſonal eitate to his wife 3 perſonal eitate is liable to pay che mortgage. 
The mortgagor continued in poſſeſſion, and payed the in- 
tereſt during his life, and by his will gave ſome legacies, and 
deviſed the ſurplus of his perſonal eſtate, ſubject to his debts, 
to his wife and daughter, whom he made executors (1), and 
died. Upon which, the daughter dying ſoon after, the heir 
brought this bill againſt the widow the ſurviving executrix, 
to compel the applying of the perſonal in exoneration of the [ 292 
ical eſtate. | | | 


: 8 « . * * 
oney dir Fof. Fekyll pro quer inſiſted, that this mortgage was 
mat- money borrowed, and a debt, of which the mortgagor's pay- 
upon ing intereſt was an evidence; that the (a) heir was favoured (e) Ante 174. 
dy of in equity, beyond an adminiſtrator, or an executor ; for if a Lingen verſus 


; Souiay; putt, 
man were to article to purchaſe an eſtate in fee and die, the 364. 


: | Hayter verſ, 
beir ſhould compel the executor to lay out the money, and mn 


laould take the land when bought; and if equity would favour 4 verſus 


; : , EE; Counteſs ot War. 

7635 the heir, ſo far, as to help him to a new eſtate, a fortiori, in wick: 

lieu, EEE 5 i D | 5 3 
* (1) % As well ts pay his debts as to levy his debts,” Pre. Cha. 423. 


this 
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How v, 
PRICE. 


{a) Salk. 450. 
& vide poſt, 
Evelyn verſus 
Evelyn, 2 vol. 
6643 
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this caſe, would it interpoſe, to preſerve to him the old one; 
that the mortgagor's continuing in poſſeſſion ſhewed this was 


only a debt upon the eſtate ; and if the mortgagee had enter- 
ed, and received the profits, he muſt have been accountable, 
and they would have gone towards leſſening the debt; nay, 
and notwithſtanding the covenant, that the mortgagee ſhould 
have the arrears of rent due on the Michaelmas day, that the 
money ſhould be paid in, yet equity would not allow that, 
but they would go towards ſatisfaction of the mortgage money, 


fo if the mortgage were evicted, or were not of value to pay, 


or anſwer the mortgage money, equity would make the mort- 
gagor anſwer the ſurplus. 


Beſides, the very loan of the money emptied a debt in equity, 
and the over-value of the eſtate, (viz.) 521. per ann. mortgaged 
for 300 l. proved it to be fo beyond all contradiction, 


Mr. Vernon cont, This is a conditional ſale betwixt the 
mortgagor and mortgagee, that the mortgagee ſhould have the 
Jand, until the mortgagor, or his heirs, ſhould pay the money; 
but till it was in the election of the mortgagor, whether ever 
he would pay the money, and the mortgagor was no way com- 
pellable to pay it, any more than a pawner is bound to pay the 
money for which the pawn was made, neither will ny action 
of debt lie for this money. 


I admit, if the mortgage were evicted, or the land not of 


value, the mortgagee might, in equity, recover the money | 


againſt the mortgagor; but that would be becauſe of the fraud 
that the mortgagor would, in ſuch a caſe, be guilty of; it 
may be reſembled to the caſe of a father's mortgaging his land 
(a) and dying, whereupon the ſon enters, though this be 2 
debt, and an incumbrance on the ſon's eſtate, when the equity 
of redemption deſcends to him, yet, as it was never the ſon's 
debt, the ſon's perſonal eſtate ſhall not be en in exonera- 
tion of ſuch mortgage. 

Lord chancellor aſked, whether there had been any precedent 
in this caſe, and ſaid, that here did not appear to be any con- 
tract, either expreſſed, or implied, for the payment of this 
mortgage money, nor was the mortgagor any ways compels 
lable in his life-time to pay it; and if ſo, why ſhould his ex- 
ecutors? That the exonerating of the real out of the perſonal 


eſtate, was the applying one man's eſtate to the clearing of 
another's; 


3 
chat 

(1 
ſhall 
diſch 
nera] 
word 
2 At 
v. Pt 
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another's; for which he could ſee no reaſon. Sed adjourn. for 


Howrl v. 
| further conſideration. 


PRICE. 


It ſeems Sir Thomas Powis (as amicus cur.) informed the Were portions 

. EA | : are Charged on 
) court, that where portions were charged upon an eſtate, in the land, whether 

the heir all 
common manner of ſettlements, the perſonal eſtate had been nde e ps 
. decre:d to exonerate the land of theſe portions, though there 323 
: 8 . 

e neyer were any covenants for the payment of them; but Mr. 


Vernon denied that he ever knew of any ſuch decree. 


+ Afterwards, this caſe coming on again to be argued, [L 294 ] 
lord chancellor ſeemed to be ſtrongly of opinion, that the 
perſonal eftate ſhould be applied in eaſe and exoneration of the 


real eſtate. | 


1/t, For that the father's will had ſaid, that his executors 5 
ſhould, by his perſonal gſtate, pay and levy his debts. 


And if (though the will were ſilent) on the teſtator's dy- 
ing indebted, the perſonal eſtate ought to be applied to pay 
the debts, in eaſe of the real 'eſtate, a fortiori muſt it be ſo, 


when the will was expreſs that all the debts ſhall be paid 
thereout. „ 


141 
11 
4 
nd 
+38 
* + 
LEW 
* 
i: 
i 


24, This 300 J. mortgage money was a debt, for ſo is all 
money (1) borrowed, indeed it was a debt of a ſpecial nature, 
and 


— 


— 


I Lune _ Octob. 1717. On the equity reſerved after the trial of an z 
that had been directed by the court, a | 


(1) The perſonal eſtate of a teſtator 456, 457. Holliday v. Bowman, (cited) 


ſhall in all caſes be primarily applied in 
diſcharge of his perſonal debt, (or ge- 
neral legacy) unleſs he by expreſs 
words or manifeſt intention exempt it, 
2 Atk. 625, 3 Atk. 202. Haſtecuood 
v. Pope, poſt. 3 vol. 324. French v. 
Clicheſter, 1 Bro. Parl. Ca. 192. Fe- 
rezer v. Robertſon, Bunb. 302. Samwell 


binſon v. Gee, 1 Vez. 251. 


Bro. Cha. Rep. 145.) So it ſhall be, 
although ſuch per/onal debt be alſo ſe- 
cured by mortgage, as in the preſent 
caſe of Howell v. Price, Cope v. Cope, 
2 Salk. 449. Pockley v. Pockley, 1 Vern, 
30. King v. King, poſt. 3 vol. 360. 
Galton v. Hamwrk, 2 Atk. 436. Ro- 


Earl « 
edent v. ake, Bro. Cha. Rep. 144. Duke Belvedere v. Rochfext, 6 Bro. Par. & 
con- of Ancafter v. Mayer, Bro. Cha. Rep. 520. So lands ſubject to or deviſed for 
f this 434. (yet it may be ſo exempted as in payment of debts ſhall be liable to diſ- 
Bampfeld v. Wyndham, Pre. Cha. 101. charge ſuch mortgaged lands either de- 
mpel- Wainewright v. Bendloxwes, 2 Vern, ſcended or deviſed, Bartholomew v. 
is ex- 713. Stapleton v. Colville, Ca. temp. May, 1 Atk. 487. Marchioneſs of 
.rſonal Tad. 2 Wa. Jackſon, 2 Atk. Teverdale v. Earl of Coventry, Bro. Cha. 
_ of 624. Anderton v. Cooke, and Kyna/ton Rep. 240. Even though the mort- 
I 


„ Hyaſten, (cited) Bro. Cha, Rep. 


gaged lands be deviſed expreſsly ſabjeæ 
| to 
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HowrL v. and for which there was a particular remedy; the remedy, jn 


ö PRICE, this caſe of a mortgage, being notꝰby mutuatus at law, or b 
: bill in equity, but till it was a plain remedy, (viz.) by eject. 
: ment to recover the poſſeſſion on default of payment. 
: Zy, If in this caſe the mortgagee had been in poſſeſſion, it 
; would not have made it leſs a debt, ſince the creditor would 
thereby have had his remedy in his own hands, | 
4thi;, It was ſuch a debt, as the mortgagor took preat care 
that he, his heirs or aſſigns might at any time be at liberty to 
pay off. 
f 295 7 5thiy, The running on of intereſt, and its carrying intereſt, 
was a proof of its being a debt, and the proviſo ſaying, that T 
0 if the mortgagor his heirs or aſſigns thould pay the 300 J. and 
| the rent or arrear of rent, &c. in this caſe by the word [rent] e 
: was to be underſtood the intereſt or profit of the money, and t 
. what the money yielded. 1 a 
5 Ly, He ſaid, from hence it plainly appeared to be a debt, 20 
4 z. that in caſe a mortgagee died, and the mortgagor came to 
'Y to redeem, he ſhould pay the money to the executor, and not ſet 
J to the heir of- the mortgagee, though it was a mortgage in ere 
4 Tſe; Rt being money ſecured by, and due upon, land, the 
"I \Wherefore, upon the whole, his lordſhip thought it a ſtrong mz 
R caſe in favour of the heir, and decreed accordingly. Car 
3 tea 
. to the incumbrance. Serle v. St. Kley, rule therefore is otherwiſe, where the 4 
4 poſt. 2. vol. 366, So lands de/cended Charge is on the real eſtate principally, Was 
# ſhall exonerate mortgaged landsdevifed. although there be a collateral! perſdnal os 
Galton v. Hancock, 2 Atk. 424. 80 ſecurity. Countejs of Comentry v. Kar 3 
unincumbered lands and morigaged lands of Coventry, polt. 2 vol. 222. Freenar iſe 
both being ſpecifically deviied (but ex- v Eqgavard;, poſt. 2 vol. 437. Evehr 4 
ſSlvas 1 Il delts, “) v. Evel it. 2 vol. 664. Or where 4 
preſslyg?“ after payment of all debts, Evelyn, poſt. 2 vol. 664. O beit 
ſhall contribute in diſcharge of ſuch the debt (although perſonal in its crea- 
mortgage. Carter v. Barnardiſton, poſt. tion) was contracted originally by an- free 
seg. But in all theſe caſes, the debt other, Cope v. Cope, 2 Salk. 449. Ba. N 
being conſidered as the perſonal debt of got v. Oughton, poſt. 347. Lacan . : 
the ze//arcr himſeif, the charge on the MAlertins, 1 Vez. 312. Lawfon v. migh 
real eſtate is merely collateral, The Haudſian, Bro. Cha. Rep. 58. equa 
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De Term. 8. Michaelis, 1715. ; 


Waring verſus Danvers. 


HE plaintiff was a ſimple- contract creditor of J. S. 

the teſtator, for 40 J. for goods ſold and delivered, and 
fled his original againſt the defendant the executor, in order 
to recover his debt; and there being ſeveral other fimple- 
contract creditors; they offered the plaintiff to come in for 
his proportion of his debt with the other ſimple- contract cre- 
ditors ; but the plaintiff, having firſt filed his original, in- 
ited upon being paid his whole debt, in preference to the 
relt, | 


Upon which, the executor and the other ſimple- contract 
creditors entered into articles, agreeing, that firſt the execu- 
tor ſhould be paid his debts, and in the next place, that all 
the other ſimple- contract creditors ſhould equally ſhare the 
ailets betwixt them, excluſive of the plaintiff; and in order 
to bar the plaintiff at law, the executor gave judgment in the 
ſeveral quantum meruits brought by the other ſimple- contract 
creditors, for the ſeveral ſums of money which were laid as 
the damages in the declarations, without aſcertaining the da- 
mages by writ of enquiry; but care was taken, that thoſe 
damages laid in the ſeveral declarations ſhould not exceed the 
teal debt. | 


And on a bill brought by the ſimple- contract creditor, who 
was thus excluded by the articles between the defendant the 
executor, and the other creditors; and all this matter being 
diſcloſed by the anſwer. 


% It was agreed, that both in law, and equity, an ex- 
ecutor might retain for his whole debt when in equal de- 
gree, | 

Next it was inſiſted upon by Mr. Vernon, that as an executor 


tnizht prefer himſelf, ſo might he prefer any other creditor in 
equal degree. 


It was true, after the commencement of an action, an ex- 
ecutor could not pay another creditor, before ſuch other 


— 


Caſe 73. 
At the Rolls. 


Executors, in 
equity, as well 
as at law, may 
prefer any cre- 
ditor in equal 
degree, or, after 
an action at law 
brought by one 
creditor, may 

confeſs judg- 

ment to another, 


(1) 


[ 296 ] 


bon” 


(1) So Merrice v. Bank of England, Ca. temp, Talb. 225% 


creditor: 
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De Term. S. Michaelis, 1715. 


WarrxGw, creditor had recovered judgment; but ſtill the executor was 


Danviss. at liberty to confeſs ſuch judgment as he had done here, and 
be might do it in ſuch manner as here was done, viz. by con- 

felling judgment for the damages laid in the declaration; and 

if this was for more than the juſt debt, the plaintiff at law 

might reply, that ſuch judgment was not pro vero & juſto debits; 

( Preced. in that in the lord Orford's caſe (a) in the houſe of lords, upon 
a2 appeal from a decree in chancery, it was adjudged, that an 
executor, in caſe of legal aſſets, might give judgment to any 


one creditor, in preference to another; and that though in 


1.207 1 the caſe of Foſeph and Mott (b) it was decreed, that an ex- 

ecutor, pending an action at law, or bil in equity, could not 

50 82 * confeſs a judgment to another, yet that caſe was cited in this 

| of lord Orford's in the houſe of lords, but did not prevail, and 
chat lord Orf2rd's cate bad ſettled this point. 


That, beſides the authority above mentioned, the reaſon of 
the thing was very ſtrong, viz. that wherever a creditor could 
gain an advantage at law, equity ſhould not deprive him of 
it ; for all creditors had but an equal equity, and therefore 
where one of them had got an advantage at law, he ought to 
keep it. Vigilautibus jura ſubveniunt. 


Cur. If the plaintiff deſires it, I will ſend it to the maſter 
to ſee, whether the judgments confeſſed to the other creditors 
be for more than their real debts; but in this caſe, the plain- 

— tiff not thinking it worth his while, the court diſmiſſed the 
bill without coſts, it being ſo hard a caſe ; but afterwards, on 
conſideration, the maſter of the rolls gave coſts, and the de- 
cree, on appeal, was affirmed by the lord chancellor, 


bo, 


Caſe 74. Rawlins ver/us Powel. 

Ca. Ab. 
ph vl oh. And B. had been fellow apprentices, and A. had 3 
. 77 great friendſhip for B. to whom he owed, upon an open 


legacy, be * account, monies computed to be upwards of 3001. and being 
expreſs diſpoß- : | 5 
tion of the far. a bachelor, but having brothers and ſiſters, made his wil 


N = giving a legacy of 500/. to B. and alſo legacies to his bro- 


28 dee v for thers and ſiſters, and appointed B. executor, without express 
iſtribution, 8 5 a ö : 

the exceutor an- diſpoſing, by his will, of the ſurplus of his perſonal eſtate ; fool 
ſwers, and waves EEE 8 | 

the benefit of after which he died. 


the ſurplus by | 2 
miſtake of the law in that point; denied ts amend his anſwer, though he proved the teftator 1s 


tended he ſhould have the ſurplus, The 


gac; 
that, 
coun 
that 
LireC 
him : 


the e: 


Fr 
Coup 
gacy! 
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Ver, 


De Term. S. Michaelis, 1715. 


The brothers and ſiſters, as next of kin to the teſtator, Rawrixs . 
brought a bill againſt B. the executor, alledging, that he was Fowrr- 
but a truſtee, as to the ſurplus of the perſonal eſtate, there 
being no diſpoſition of it, and he having an expreſs legacy. 

Alſo inſiſting, that the legacy of 500 J. ſhould be deemed a ſa- 
tisfaction of the debt which A. owed to B. 


The executor put in an anſwer, by which he admitted him- 


{if accountable fer the ſurplus, but inſiſted, that he ought to 
have the legacy, beyond his debt, : 2 
| But afterwards, underſtanding, that ſome reſolutions ſubſe- 
8 quent to the caſe of Foter and Munt, (vix.) in the (a) ducheſs (ive ante 
N of Beaufort's caſe, and that of Ball and Smith, had allowed, 
5 that though there was an expreſs legacy given to the executor, 
and no deviſe of the ſurplus to him, yet the executor ſhould, 
0 on the particular circumſtances of the caſe, have ſuch ſurplus, 
de prayed, that he might amend his anſwer ; but was denied by 
a0 5) the maſter of the rolls. - (3) Sir John 
of G | Wo, 
9 And on hearing the cauſe, his honour decreed (1) the le- 
t to zacy to the executor over and beyond the debt, but ordered 
that, having waved the ſurplus by his anſwer, he ſhould ac- 
count for it to the next of kin, though there was ſtrong proof 
ter that the teſtator intended the ſurplus to the executor, and had 
_ lireed the ſorivener to inſert in his will a bequeſt thereof to 
un bim; but that the ſcrivener ſaid this was unneceſſary, for that e 2 
+ ne executor would take this ſurplus (c) of courſe, | coſe cited — 
7 1 From this decree the plaintiffs appealed to the lord chancellor * 1 1 
Cuper, where it was urged for the appellants, that this le- 299 
gacy muſt go in ſatisfaction of the debt; that every one muſt Legacy ſhall be 
de juſt before he is bountiful; and that it had been decreed, 3 3 
nere a father was bound to give a portion with his child, portion. 
nd afterwards by his will gave a legacy to ſuch child, of as 
had 3 vat, or greater value, than the portion, this ſhould be (even 
a in the Caſe of a child) a ſatisfaction of the portion (2); and 
pj bey cited the maxim in the civil law, debitor non precfumitur 
is W Gare, | | 4 
is bro- 1 
preſs|] OY M N — 
. ſoon (1) Reg. Lib. B. 1745. fo. 63. 
| (2) Vide Copicy v. Copicy, ante, 147. : 
Kator 1 
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land, which (probably) was before charged with it. 


De Term. S. Michaelis, 1715. 


er chance, The nature and circumſtances of this debt 
are material; for if it was upon an open and running account, 
betyriit the te ſtator and his executor, (as is inſiſted by ſome 
of tie counſel) fo that it might not be known to the teſtator, 


whether he did owe any money to the executor, or not; then 


th ator. could not intend the legacy to be in ſatisfaction of 

bt, which he did not know that he owed, any more, than 
ay can be a ſatisfaction of a debt contracted (a) after the 
king of the will; and this caſe differs much from that of x 
92 from a parent to a child, of a legacy which was as 
great, or greater, than the portion which /tne father was bound 
to give ſuch child; Sa intent of ſecuring 
tne portion was only that the child might be provided for by 


for, in that caſe, 
the parent; which end was anſwered by the parent's giving 
an adequate, or greater legacy to the child by his will; and 
then ſuch legacy might be taken to be in e of the 
But le: 
aſter to ſtate how this debt did ariſe, with all the 
circumſtances of it, 


it go to the m 


With regard to the other point of the ſurplus, his Jorefhip 
faid, upon the plaintiff's peticioning to rehear, the cauſe was 
open as to the whole, and every part of it with reſpect to tix 
detendant ; while, in relation to the plaintiffs, it was on) 

open as to thoſe parts of it complained of in the petition; that 
it would do very well, if this point concerning the ſurplus 
| were once ſettled, and certain, either way; 
where the defendant himſelf had, d 


yet in this caſe, 
dy his anſwer, waived any 


title to the ſurplus, he would not, againſt his own bs „ 
decree it for him. (1) 


But in Eafte! term 1718. 
maſter's ſpecial report, lord chancellor Parker ſaid, he could 
t 0 incline to help the defendant, who by miſtake, 07 


cauſe coming on upon tk 


ice anlv of his counſel, was in a way of loiing: his right. 


1 ne, if the plaintif's would bind the defendant by 1 

rom taking the ſurplus as executor, they ought ie 

1 the terms in the anſwer, (v/z.) the execute 

waives the ferplus, but inſiſts on his debt and legacy; 26 
by An anſwer, vide Pearce V. Grove, 34 5 
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De Term. S. Michaelis, 1715. 


conſequently decreed that the defendant, in this caſe, ſhould RAuri 
have both his debt and legacy; even though the legacy ap- PowLe, 
peared, by the maſter's report, to be much greater than the 

debt. (1) 


\ 


(1) Reg. Lib. B. 1717, fo. 504. Et vide Matthervs v. Matthews. 2 Vez. 637. 


I Anonymus. | | Caſe 75, 
EGUL ARLY!/ the anſwer of one defend ſhall not Ia ſome ſpecial 


; ; cates the anſwer 
be made uſe of as evidence againſt another defendant ; of one defendant 


; | ; : 
dut one defendant ſaying by his anſwer, that he was much in _ 7 


againſt the 
years, and could not remember the matter charged in the bill, cher.“ 


but that F. S. was his attorney, and tranſacted this matter, 

5 8 ; | | 3 301 
and J. S. the attorney being made a defendant, and giving an 
account of the matter: 


Here, upon a motion for an injunction, lord Cowper ſaid, 
theſe words in the firſt defendant's anſwer amounted 'to a re- 
{zrring to the co-defendant's anſwer, and for that reaſon the 
attorney's anſwer ought to be read, and accordingly was read 
azainſt the firſt defendant. 


Anonymus. Caſe 76, 


N injunction upon an attachment, or a dedimus, or upon 107 080 a9 
the defendant's praying time, does not extend to ſtay on an attach- 


ment or dedi- 
proceedings i in the ſpiritual court, as it does to ſtay proceedings mus, Ac. does 
« law; ſo that whenever proceedings in the ſpiritual court are ner tay pro. 


ceedings in the 


to de ſtayed, it is to be moved ſpecially, Quære, whether the ſpiritual court, 


without ſpeci 
eme rule does not hold with regard to proceedings in the court 4... "Rn 


order. 
of admiralty, 1 
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[302 J DE 


Term, S. Hillary, 171 5. 


Caſe 77. Cook verſus Oakley & al'. 
Sir Joux | a | : 3 
Par ILBERT Cool, one of the five children of Benjamin 
Maſter of the Col, went beyond ſea in his father's life-time; aſter 


Rolls, which, his father, being poſſeſſed of a conſiderable leaſchold 
Ss ns Ab. eſtate, deviſed two thirds of his ſaid eſtate to his five children 
. equally, and one third to his wife, and died; then the wife 


43%, pl. 32. 

rep rn, ang died, having deviſed her third to her children equally, 

intitled to part 

of a conſiderable leaſehold eftate by the death of bis father, which he did not now he had a right 
to, makes his will at fea, and devifed to his mother (if living) his rings, and makes A. his exe- 
cutor, and deviſes to . his red box, and all things not before bequeathed; this thall not pats the 

ieafehbold intereſt, or what the tettator did not know he was intitled to, but ſhall be 3 ta 


things ejuidem generis. 

Afterwards Gilbert the fon, having been beyond ſea many 
years, and being on ſhip-board, made his will, and gave to 
his mother (if alive) his gold rings,-buttons, and cheſt of 
cloaths, and to his loving friend, the defendant Francis Gotlin, 
(who was on board with him,) his red box, arrack, and al 
things not before bequeathed ; and made him ſole executor, 


[ 303 ] It appeared in the cauſe, (and indeed by Gilbert's will) 


that he did not know that his mother was actually dead, and 


conſequently could not know what eſtate was given him by 
his mother; and tho' he knew his father was dead, yet he was 
not informed what will his father had made, or what his father 
had'left, or whether he was intitled to any part of his eſtate. 


And it was inſiſted on behalf of the teſtator's brothers and 
ſiſters, that here being an expggts legacy given to the execu- 
tor, (viz.) the teſtator's red box and arrack, it could not be 
prefumed, but that if the teſtator had alſo intended to give 
him his ſhare in the leaſehold premiſſes, he would have men- 
tioned them; and if he did not know he had any ſuch ſhare in 
the leaſehold eſtate, then it was plain he could not intend to 


diſpoſe of it; and the deviſe of all things not before bequeathed, 
| Id 
. 8 coul 


en this 


+ Th 
0 Eyre 


ſeported 
Up verſ 
Woked | 


lus 7 


De Term. S, Hill. 1715. 


could not be intended to paſs the leaſehold intereſt, or real 
chattels, but mere perſonal things only; ſuch as were on 
board the ſhip, or things ejuſdem generis with thoſe above- men- 
tioned (1); that it was to be intended he did not know that 
hz was intitled to any part of this leaſehold eſtate of his fa- 
ther, in regard, he would (in all probability) have given ſome 
75 ſhare thereof to his mother, to whom he gave, and for whom 

be ſeemed to have deſigned, the moſt valuable part of his ſub- 
ſtance; for he gave to her his rings, buttons, and cheſt of 
cloaths. It was alſo conſiderable, that Goft/m was a mere 
granger; and on the other hand, the teftator had ſo near re- 
2tions as brothers and ſiſters, and that the will had been made 
en ſhip- board. 


The maſter of the rolls decreed, (2) that Go/lin the exe- 
cutor, ſhould be but a truſtee, as to the ſurplus, for the teſ- 
tator's brothers and ſiſters ; but that with reſpect to the but- 
tons, rings, Sc. given to the mother, they were lapſed lega- 
ces, dy reaſon of the mother's dying in the teſtator's life-time, 
and ſhould therefore fall to the executor. (3) 


Cook ov. 
OaKkLEY. 


[ 304 ] 


Alſo upon this occaſion his honour mentioned a + caſe, 
tat he remembered to have been adjudged, where a man made 
z will, and appointed 7 S. (who was no relation,) his execu- 
tor; after wards he went beyond ſea, where he became go- 

| DD | vernor 


Subſequent 
marriage, and 
having children, 
conſtrued a re- 
vocation of, a 


— 
w- 


* 


” 


(1) Vide Trafford v. Berrige, 1 Eq. change in the ſituation of a teſtator can 


ea. Ab. 201. pl. 14. Timewell v. 
Hertin, 2 Atk. 103. Cornforth v. 
wn, 2 Vers 479 h 
12) Reg, Lib. A. 1715. fo. 191. 

3) Not as executor, but as legatee of 


tg 


dor had on board the ſhip) which 
cy excluded him from the general 
eudue, vide Petit v. Smith, ante, 7. 
(4) From Brady v. Cubitt, Doug. 
19 (which collects the other caſes up- 
da dus ſubject) it appears that ao 


0 Z 


end to 
athed, 
could 


Yoked by alteration of circumſtances. 


a tarticular reſidue. (viz. of what the- 


amount to more than a preſumptive re- 
vocation of a deviſe of lands, and con- 
ſequently that evidence is admifiible to 
rebut ſuch preſumption :—That a diſ- 
poſition of the whole eſtate will be pre- 
ſumptively revoked by a ſubſequent 
marriage and birth of a child; Sed; 
guære, Whether either of thoſe circum- 
ſtances /ingly, or only a partial diſpo- 
ſition of the real property will raiſe the 
preſumption. | ; 


. This caſe appears, in another part of our author's reports, to have been that 
;re verſns Eyre, which the maſter of the rolls (Sir Jon Trevor) ſaid was 
reported to him by Treby C. J. and ſome eminent civilians. 
ug verſus Lug, Salk. 592. where a will of perional eſtate was preſumed to be 
4 But more particularly the caſe of Brown 
Ws Thempfir, heard at the Rolls 8 Dec. 1701. where Sir John Trevor heid, 


See alſo the caſe of 
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De Term. 8. Hill. i;. 


Sen . vernor of one of the plantations, and ſent over for an Engl 
OakxLzEY. woman of his acquaintance, whom he married and had chil. | 

| dren by, and died without any actual revocation of his will; | 
yet it was determined, that this total alteration of the teſta. 

tor's circumſtances, was an implied revocation of the will, 

and in affirmance of this, Sir Jeſeph Fekyll cited this caſe from 

5 the civil law, pater credens filium ſuum eſſe mortuum alterum inſli. 

„ (a) Vide Cie. tuit heredem; filio dom: redeunte, hujus inſtitutionis vis ft (a) 

i 


rag. 69. l. 2 &. Al. W 


. lA. feb. SE ex, » 


NA. Dyole verſus Dyoſe. 
Jlc e, Ault 4. . ＋ 22 | 
Lord . Lan- IR. Dyeſe of Gray's Inn had a wife and three ſons ; his real 
cellor 
: , 6 
xs 6 eſtate 75 1 N a e eſtate amounting 
to near 20000. an iS Will (inter al”) ga „ A-Pl 
«Bo. od Ab. . 821 2 y ( ) gave 30001 a- piece 
553. Pl. 8. to his two younger ſons, (1) and the ſurplus to his eldeſt fon, 
ee LAY and made his wife executrix and guardian to his children, who 
zak'e, 1 — 1 
hci-»cy ot ailetz, were then all infants, and ſhortly after died. 
allowed to come | 
in pul pailu | 
with the other legatees, by reaſon of the ſpecial circumſtances of the caſe. 
On his death, it appeared that the bulk of his perſonal eſtate 
conſiſted of fe items, (viz.) in Eaſt-India ſtock, bank-ſtock, 
and monies in the government funds, 


Afterwards the wife married one Lyndal!, who converted 
great part of Mr. Dyaſe's perſonal eſtate, and went beyond 
ſea ; and the two younger ſons bringing their bill in this court 
for their 3000 l. legacy, it was urged that it would be hard 
on the eldeſt ſon, to whom the father intended to be mot: 


8 


3 


that a ſubſequent m rriage, and having children, was a revocation of a will of 
land, and diſmiſſed the bill of the legatees claiming Iegfcies charged on the elt 
by ſuch, wil. J fad indeed in the regiſter's book, that lord keeper Wright, u 
the 7 uly Allowing, reverſed the order of diſmiſſion, and decreed the payment 0! 
the legacies ; but in the abridgment of. Caſes in Equity, page 413. it is ſaid, 
that it was en the particular circumitances of that caſe ; and that my lord keept! 
allowed the Statute of Frauds and Perjuries did not extend to an implied reve 


EC4t:01. 


{1) Taking notice at the ſame time *© will, and was refiduary legatet 
that his eldeſt ſon was ſufficiently * thereof.” | 
« otherwiſe provided for by his ſaid ; 
bountiful 


eſtate 
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bountiful, if he muſt be poſtponed to his two younger brothers, 
by their being firſt paid their legacies of 3000 J. a- piece with 
intereſt, before the eldeſt ſon ſhould come in for any thing. 


Let the maſter take an account of what was 

the clear perſonal eſtate of the teitator Dyoſe at his death ; and 

this perſonal eſtate lying in a narrow view. and conſiſting 
dy but of few items : 


„„ + 
Lord chancellor: 


His lordſhip was of opinion, (1) that the teſtator Dyeſe, 
mult, at the making of his will, know what his ſurplus would 


mount unto, after his debts and legacies paid; and that he 
ant this ſurplus as a legacy to his eldeft fon : wherefore the 


* 
a it ought to be looked upon as ſuch; and di- 


rected, that the maſter ſhould compute intereſt, as well for 
what was the ſurplus of the teſtator's perſonal eſtate at his 
death, for the eldeſt ſon, as for the two legacies of 30001. 
:-picce to the two younger ſons; and if any of the three ſons 
had received any part of the perſonal eſtate of the father, the 
other two were, in the firſt place, to receive as much, ſo as 
to put them all. upon an equal foot; and afterwards all the 
three ſons were to receive par! paſſu, in reſpect of the value of 
the ſurplus given to the eldeſt fon, which was to be taken as 
a legacy, and in regard to the legacies of a each to the 
two younger ſons. (2). s 


——— 
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HE earl of Aplesford was.intitled i in fee · ſimple to a fees 
farm-rent of 50. fer annum, reſerved to the crown upon 
tbe grant of king Aid. 1. of divers franchiſes to the corpo- 
tation of Coventry „ which rent. being, amongſt others, fold by 
the crown by virtue of the ſtatute of 22 Car. 2, cap. 6. ( for 
the advancing of the ſale of fee farm-rents,) became veſte d in 
the ſaid earl; and by the words of the above me entioned ſtatute, 
as full a remedy is given to the king's patentees, their heirs 
and aſſigns, as the | king himſelf had, exceptingan extent. 
R 4 80 
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So that the earl of Aylesford (among other privileges) might 


undoubtedly have diſtrained for this fee-farm-rent upon any 
other of the lands belonging to the corporation of Coventry; 
but the lands of that corporation being under ſequeſtration, 
for the non-payment of a ſum of money decreed to belong to 


Sir Thomas Ihite's charity, this made the difficulty. 


And the lord chancellor, having called to his aſſiſtance the 
chief juſtices Parker and King, held, 


Firſt, That the king might reſerve a rent out of a franchiſe, 
or matter incorporeal, as well as out of lands, and might dif. 
train on any other lands of the tenant for it. 


lands of the tenant; but not on ſuch other lands of the tenant as are let out by tenant, or extended, 
N, 1t he may diſtrain on other lands of the tenant under ſequeſtration. | 8 


| Secondly, that tho? by virtue of the ſaid ſtatute of Car. 2. 
the grantee of a fee-farm-rent had the like remedy, by way of 
diſtreſs, as the king himſelf had; yet that ſuch other lands 


muſt be in the actual poſſeſſion of the tenant : for if the tenant 


ſhould have made any leaſe for years, or at will only, the goods 
or chatteis of ſuch an under-lefſee were not diſtrainable even 
by the king, and conſequently not by his grantee, 


Thirdly, that as any leaſe made by the king's tenaat, of the 
lands not held of the king, would prevent even the king's di- 
treſs; ſo if there were an extent upon an elegit of ſuch other 
lands, the goods or chattels upon the premiſſes ſo extended, 
would not be liable; for this was a greater eſtate than an eſtate 


at will, | | 
But it was ſaid, a ſequeſtration (1) was only in nature ofa 
Lveri at common law, and that the party ſequeſtring had no 


_ jus ad rem, vel in re, the legal eſtate of the premiſſes remaining, 
in every reſpect, as beferez and that it would be an extreme 


hardſbip, if ſuch proceſs of ſequeſtration ſhould be allowed to 
be made uſe of, to hinder a plain precedent right of another. 
On the other fide it was argued, that ſince 2 ſequeſtration 


was the execution and life of a court of equity, and was the 
fruit ofa long ſuit, ſo for that reaſon, it ought to be favoured, 


. 


_o 


* a KC 


(1) As to the nature and © 
of a ſequeſtration, vide Blig 
of Darnlcy, poſt. 2 val. 623. Wharam 
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However, the matter ended in this; the lord chancellor held, 


he could not (as was prayed) oͤrder the ſequeſtrators to pay the 
arrears of the fee- fatm- rent out of the money or rent ſequeſ- 


tred; in regard the earl of Hlegrd, the claimant thereof, had 
no decree, or hill for the ſame; nor was there any contempt, 
on which the court could ground a ſequeſtration, as to the ſaid 
carl, in reſpect of his fee- farm rent, ſo as to let him have the 
benefit of this ſequeſtrationz and ſkould the ſequeſtrators be 
ordered to pay him the arrears of the ſee- farm- rent, this would 


be to p'it the earl in a better condition, than he would have 
been in, had there been no ſequeſtration. 


Wherefore the court ordered, that the earl of Ajlesford 
ſhould be at liberty to diſtrain for his rent at law, without in- 
curring any contempt in equity; and that no leaſe or eſtate 
derived under the ſequeſtrators, ſhould be made uſe of in 


evidence againſt the claimant of the fee-farm-rent to prevent 
the diſtreſs. (1). | 


Afterwards C. J. Parker informed me, that he thought it 
might have been proper to have determined, that the ſequeſ- 
tration was as the hand of the court upon the eſtate, and where 
2 right to a fee-farm-rent appeared to be prior and indiſpu- 
table, the court might reaſonably enough have ordered pay- 
ment; elſe the earl, for ought appeared, would be in a worſe 
condition, than if there had been no ſequeſtration; for till 
the ſequeſtration, the corporation paid the fee- farm- tent vo- 
luntarily, and now they were diſabled purely by the ſequeſtra- 
tion, and putting the earl to diſtrain, was putting the — 
of this ſuit upon the eſtate; whereas nothing appeared to the 
contrary,. but that the corporation was ſenſible of the earl's 
right to the rent, and deſired it might be paid. 


As to the king's power of diſtreſs on any lands of the tenant, 
tao' not held of the king, 5 Co. 4, 56. 1 Rol. Ar. 670. 2 Rol. 
for. 159. 2 Infl. 132. 4 Int 119. Lane 3g. were cited. 
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(1) In Gilb. Forum Romanum 80. 
the practice of the court is ſtated to 


be, that any perſon making claim tothe ſtances of the caſe; and this proceeding 
property ſequeſtered, ſhali be examined 


upon interrogatories pro interefſ# ſuo 
ad if ke ſhah appear to have Ulle pa- 
4 


Broughton, 1 Ven. 180, 


| ramount to the ſequeſtration, it ſhall be 
and in 1 Harrifon's Pradiiſer, 310. diſcharged as againſt him, with or with- 


out colts, according to the circum- 


ſeems recognized by WH baram v. 
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Term. Paſchæ, 1716. 
1 1 T wiſleton verſus Griffith. 


FN a bill brought to ſet a{zde a fale of a reverſion, the caſe 
{ 
appeared to Pe, that the plaintiff's father was tenant for 
Hife, remalhder to the plaintiff in tail, remainder over to a 
third p 1 qd | 


” 


undur rate 3 rd ſet aſide the ene (1). 


That the plaintiff the ſon, having married a wife with a 
{mall portion, thereby incurred his father's diſpleaſure ; but 
upon the wife's father advancing 500 J. for her portion, the 
father made a proportionable ſettlement, and received the ſon 
and his wife into his houſe, 


Afterwards, the defendant, having been an attorney, (tho 
he had left off practiſing for a conſiderable time, yet) took 
ugon bim to adviſe and direct the plaintiff in every thing, and 
holes great friendſhip for him; and after his father wes 
reconciled to him, and when the plaintiff, being in debt, was 
delfirous to fell this reverſion to his father, who prepoſed 

;ving him 10001. for the fame, the defendant by letter diſ- 
funded him from it, declaring _ this was no valuable con- 


ſideration. 


But in about a year afterwards, when the plaintiff's father 


Was ancient and ſickly, and a very declining life, the defen- 
dant himſelf bought this reverſion of the plaintiff for 10500 


when the eſtate was worth 150 J. per annum; and the plain- 
tuff at this time was thirty-four years of age, and had a child 


— — 


— — — 


(1) So 8 v. Pitt, 2 Vern. 14. 
X natt v. Hill, 
v. Beate, 2 . 


bens, poſt. 3 vol. 290. 


fa, v. Janſen, 1 A: 342. 351+ and 


2. Vern. 27. Wiſeman oo 144. 158. S. C. Barnard" 
24. Cole v. Gib- .- Lingord, 2 Atk. 133. Gyn V 
Earl of Che/ler- Hero Bro. Cha Rep. 1. 
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about ten years old, who was inheritable to the intail; and 
the plaintiff levied a fine of this reverſion to the defendant. 


In about two years time the plaintiff's father died, and upon 
the plaintiffs bill to ſet aſide this conveyance, he, in order to 
gain an injunction, by the direction of the court, ſuffered a 
common recovery, and declared the uſes of it to the two ſenior 
fix clerks, ſubject to the order of the court. | 


And now it was argued for the defendant, that here was no 
fraud in obtaining this conveyance ; that the defendant ran a 
hazard of loſing his 1050 ,. in caſe the plaintiff had died with- 
out iſſue, in the father's life-time; and it appeared, that the 
plaintiff himſelf bought a commiſſion to go into the army; and 


mme child, being about ten years old, was ſubject to many 
diſeaſes, that might take him off, as the ſmall pox, &c. and 


as the defendant ran the hazard, ſo he ought to have the be- 
neit thereof ; that if ſuch a tranſaction as this, were liable to 
be impeached afterwards in a court of equity, it would be 
almoſt impracticable for an heir ever to {ell a reverſion; and 


that a'purchaſe, if fairly made, was not to be ſet aſide merely 
for its having turned out a good bargain, 


But lord chancellor decreed relief upon e of principal 
and intereſt, and full coſts; grounding his opinion, chiefly, 
upon the caſe of (a) Berny and Pitt; where the plaintiff's 
father was tenant for life of a conſiderable eſtate, remainder 
in tail to the plaintiff, remainder over; and the defendant lent 
the plaintiff the two ſeveral ſums of 1000 J. and 1000/7, upon 
which the plaintiff Berney gave two judgments of 5000 J. a- piece 


ſhould ſurvive his father, and to pay intereſt for the ſame, in 
caſe he ſhould marry in the life of his father; but if he ſhould 
die in the life of his father; then the principal was to be loft. 


This cauſe was firſt heard by (5) lord Nettingham, who de- 


 nied relief: and after that the then plaintiff had been con- 


ſtrained to pay the money, (viz.) $390 J. upon the decree ; 
yet upon the (c) re-hearing before the lord Feffereys, his lord- 
ſhip did relieve; declaring, that theſe bargains were corrupt 
and fraudulent, and tended to the deſtruction of heirs ſent to 
town for their education, and to the utter ruin of families ; 


and 


defeaſanced each of them to pay 2500/7. in caſe the plaintiff 
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(a) 2 Vern. 14. 
One lent an 
heir 1000 |], to 
pay 2 500 l. if he 
furvived his fa- 
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(5) 33 Car. 2, 
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wier rron and that the relief of the court ought to be extended to meet 
v. GrxiF- with ſuch corrupt bargains and unconſcionable practices. 

1 8 Accordingly lord Cnuper ſaid, this alſo was the caſe of an 
heir, and who was the leſs upon his guard with the defendant, 
as he pretended nothing to him but friendſhip, by incouraging 
him to leave his father's houſe, and diſſuading him from ſelling 
the reverſion to his father for 10007. which was but 50. leſs, 

| and this a year before; that the reaſon inducing the lord 7% 
[ 3:3] F/erc35's decree, was, probably) to diſcourage a growing prac- 
| tice of devouring an heir, on à conſidence in lord Vottingham's 
decree; but lord Jeſerey's decree ſtanding, ſhew'd that every 

one thought the ſame was juſt ; and that there was therefore 


no attempt in parliament to reverſe it. | ”— 
| His lordſhip added, he ſaw no inconvenience in the objec- 
4 tion, that at this rate, an heir, without difficulty, could not 
K ſell a reverſion; this might force an heir to go home, and ſub- Upo 
1 mit to his father, or to bite pn the bridle, and indfire ſome bring ( 
bk hardſhips, and in the mean time, he might grow wiſer, and to an a 
4 | be reclaimed. | truſt fe 
i Wherefore let the plaintiff be relieved on payment of prin- Cuper 
N cipal, intereſt and full coſts; I mean liberal coſts: (1 z.) 
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Copeman verſus Gallant, 


4 MADE a bill of ſale of ſome leaſes and perſonal 
-** eftare to B. and C. in truſt to pay A.'s debts; at firſt B. 
ted in the truſt; but afterwards C. took the whole into his 
polleſion, and acted alone, and became a bankrupt. 


in truſt FR another, they are not liable to the bankruptcy, either in law or equity, 


Upon which, A. brought a bill againſt C. and others, to 
bring C. and his aſſignees under the commiſhon of bankruptcy 
to an account touching the perſonal eftate of A. ſo aſſigned in 
::uſt for the payment of his debts, as aforeſaid, And lord. 
Crpey being about, to pronounce his decree for the plaintiff, 
vir.) that the defendants ſhould account, ſaid, that he be- 
thought himſelf, there was a clauſe in one of the ſtatutes of 

bankrupts which might affect this caſe, where it was declared, 
that © the truſting goods in the poſſeſſion of a bankrupt, this 
gave him credit, and induced others to truſt him, and there- 
© tore, ſhould make the goods liable to the bankruptcy” ; 
wherefore he directed, that the ſtatutes ſhould be looked into, 
and particularly the clauſe in the 21ſt of Jac. 1. cap. 19. ſe. 
10. 7 11, which being accordingly read, appeared to be in 

ie following words: (viz.) : 


And for that it often falls out, that many perſons before 
they become bankrupts do convey their goods to other men 
upon good conſideration, yet ſtill do keep the ſame, and 
*are reputed the owners thereof, and diſpoſe of the ſame as 
* their own, be it enacted, that if at any time hereafter, any 
* perſon or perſons ſhall become bankrupt, and at fuch time 
das they ſhall ſo become bankrupt, ſhall by. the conſent and 
Permilion of the true owner and proprietary, have in their 

| Pollefſion, order, and diſpoſition, any goods or chattels, 

whereof they ſhall be reputed owners; and take upon them- 
, 7 | 6“ ſelves 
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De Term. S. Trin. 1716. 


Coreman 9, © ſelves the ſale, alteration, or diſpoſition as owners, that in 


GALLANT, 4 every ſuch caſe ſuch goods ſhall be liable to the bankrupr' x4 

* debts, as if they had been the proper goods of the bankrupt,” 5 

| Upon the reading of which clauſe, lord chancellor declared, liab 
\- that he thought this clauſe governed the caſe then before him, ſtro 
1 and thereupon diſmiſſed the plaintiff's bill with coſts. tene 
8 But I being of counſel for the plaintiff, - and reading the and 
19 clauſe of the ſtatute, did, at the riſing of the court, defire, 3 
4 that we might have another day to ſpeak to this clauſe, it IRE 
X being a very hard caſe ; which lord chancellor granted; and of p- 
. (a) June 9. accordingly, at (a) another day in Trinity term 1716, the, ene 
5 cauſe coming on upon this point only, ;  Ipect 
1 9 
i C 316 ] I obſerved, that the printer of the ſtatute books miſtakes, ”— 
bo in dividing this paragraph of the act on which the preſent queſ- | 1. 
5 tion depends, and in making it no part of the precedent elauſe, 1 5 
1 fo that this clauſe being read to the court, without the pre- key o 
4 amble, and as a ſubſtantive clauſe, had, the greater weight e 
1 againſt us; and, indeed, in like manner, the laſt words of An 
1 this very clauſe [(viz.) for the better payment of bankrupts fre 
* debts, and diſcouraging of men to become bankrupts] belong | © pof] 
1 to the next following paragragh of the act, —_— made, firit th 
. by tue printer, part of this. | : Tore i 
4 But probably, this will be of no weight with the court; in ny fi 
H regard, it will be taken, as if the paragraphs were all rightly DO 
divided, it being a plain miſtake of che printer, and in] the 20 MY 

itſelf, in the parliament rolls, there are no ws but a OO 

continuation throughout of the fame lines. Ifin 

* But as to the principal queſtion, it is to be obſerved, that 5 

the chief end of the ſtatute was, t puniſh frauds committed ty 5 

the bankrupt. For, | Ra: 

Inthe clauſe juſt preceding this, it enables the commiſſioners = 

to proceed when the bankrupt, by fraud, makes himſelt ac- 115 

countant to the king. - 85 

Alſo, if: the bankrupt fraudulently conceals his goods, ot nest 0 

will not give an account how he became a bankrupt; this act 9 

(2) Vie fed. 7. ſubjects the bankrupt to the (e) pillory, and to the loſs of one be : 

| | of his ears. | | Plaintiff 

So that the clauſe in queſtion, was intended only to prevent This v. 


a fraud in the bankrupt; and not to puniſh an innocent Mi 
| 1 1 


a" 
De Term." 8. "Frm. r710% 


or a third perſon; and all the * meaning{of this clauſe is, that 
if the bankrupt himſelf aſſigns over his own goods, and ſtill con- 
tinues in poſſeſſion, and acts as owner of them, they ſhall be 
liable to his debts; for the continuance of the poſſeſſion is a 
frong preſumptive evidence of fraud; but this preamble ex- 


tends only to ſuch goods, as were originally in the bankrupt, 
and continued in his poſſeſſion. 


I muſt admit, the words of the claude are general; but ! 
take it, that according to the common rule of conſtruing acts 
of parliament, and the reaſon of this caſe, the generality of the 
enecting clauſe ſhall be qualified by the preamble, which is 


ſpecial and particular, and expreſsly ſaid to be the reaſon or 
making the act. 


The preamble of the act has . thought material 
in the conſtruction of it; and by the lord Che it is called the 


key of the act 5 it, to open and explain the * 
taereof. 


And the preamble in this caſe ſaying, “ for that dankrupts 
« frequently convey over their goods, and yet continue in 
poſleſnon and diſpoſe of them, be it enacted Ec.“ (io that 
firſt the miſchief is recited, and then comes the remedy,) there- 
fore it is reaſonable to conſtrue that the remedy ſhall not be 
larger than the miſchief ; this is the common rule, and it is 
much more reaſonable that it ſhould hold in the preſent caſe, 


vho 


waere, if the clauſe ſhould not be reſtrained by the preamble, 
it would occaſion a manifeſt hardſhip. 5 


lin any caſe an act of parliament ſhall be reſtrained by the 
preamble, it ſhall in this; prevent a third perſon, an in- 
7 nocent perſon, from being wronged; to prevent the applica- 
ö cat! 


cat1onvot the eſtate of a third perſon towards ſatisfying the 
ceo of another, and leaving his own debt unpaid. 


{his is as harſh a thing, eſpecially in equity, as can well 

- mazined it is a conſtruction that utterly ruins the plain- 

5 nay, ruins him for being honeſt, and for making an 

neſt provition for his debts; ſince his own eregitors, whom 

at S tagught, and might ab think, he had provided for, 

one wan d2 unpaid, by this conſtruction, and will come upon ihe 
Fn tor their demands. 


ent + #3 very caſe has received a determination at law ( Michael- 
an, nat term 1 in che caſe of L' paſire verſus Le Plaiſtrier, 
67 | 


where 
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De Term. S. Trin. 1716. 


Corguan v. Where an action of trover for a parcel of diamonds, was brought 
GaitaxrT, againft the defendant as aſſignee under the commiſſion of 
bankruptcy awarded againſt one Levi, to whom, before the 

- bankruptcy, the plaintiff had delivered the diamonds to ſell 


but it appearing upon the trial (which was before C. J. Hat) 


that the real property of the diamonds belonged to the plain- 
tiff, this very clauſe of the ſtatute of 21 Fac. 1. was inſiſted 
upon by the defendant's counſel ; and this ſeeming an hardſhip 
upon the plaintiff, the original owner of the jewels, it was 
made a cafe in the king's bench, where, on argument, it 
was adjudged, that the general words of this clauſe ought to 

be explained by the preamble; and that theſe jewels, being 
originally the plaintiff's, and the bankrupt having no more 
than a bare authority to ſell them for the plaintiffs uſe, were 

_not liable to the bankruptcy. 

L 2191 þ Now this, as well as the principal caſe, was within the 
words of this clauſe; in both caſes, the goods were in the 
bankrupt's cuſtody, and he, in both caſes, was intruſted with 

2 power of ſelling and diſpoſing of them; only it was more 
likely, in the caſe cited, that the jewels might gain credit to 

the bankrupt, and might induce people to truſt him, than that 

the ſtock of the farm ſhould do ſo in the principal caſe ; and, 

if in the caſe cited, the jewels were held not to be liable to 

the bankruptcy, no more ſhall the goods be, in the principal 
caſe; and if the law be with us, it would be very ſtrange that 

- equity, in ſo hard a caſe, ſhould be againſt us. 


Fader in pol. Suppoſe a factor, who deals in the ſelling of the goods of 


| 26) 
wn to («11 other people, ſhould become a bankrupt, would it not be a very 


goods for ano- hard caſe, that, by, his bankruptcy, the goods of other people 


ther, they arc 
not liable to the mult be loſt ?\ 
factor's ban- 


kruptcys And yet this muſt be the conſequence of this decree, if it 


ſhould ſtand, as pronounced, againſt my client; but (with 
ſubmiſſion) the law and practice are held to be otherwiſe. (1 } 


Executor in Suppoſe an executor in truſt, of a large perſonal eſtate, and 


e been ae! where there are great debts, ſhould become a bankrupt, would 
„ti 


goods which he this perſonal eſtate, becauſe the executor had a power over it 
has as executor 
not liable to the bankruptcy (2). 


* 
— 


(1) Vide Codfrey v. Furzo, poſt. 3 vol. 185. 
( So, Ex parte Ellis, 1 Atk, 101, Reward v. Temmet, 3 Burr. 1 369. 
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De Term. 8. Trin. 1716. 
before the bankruptcy, but never executed ſuch power, be Copzuan v. 
liable to all the bankrupt's debts, and in the mean time all GALLANT» 
the teſtator's debts remain unpaid? And yet this would be 
the conſequence, if the clauſe in queſtion were to be conſtrued 
according to the words, and were not be reſtrained by the 
preamble. ; 


Theſe caſes, often, very often happen; and conſequently [ 320 ] 

theſe hardſhips would as often happen, if the goods in the 
principal caſe were to be liable to the bankruptcy; therefore 
| hope, that this harſh clauſe in the ſtatute, though it be ge- 
neral, ſhall: yet be qualified, and reſtrained by the preamble 
which is ſpecial, and ſhall extend only to the bankrupt's own 
goods Which he {himſelf aliens and affigns, and ſtill keeps 
poſſeſſion of; or to ſuch caſes only, where there is ſome fraud, 
which, like an ill leven, will infect the whole maſs. 


But if the court ſhould be of another opinion, Kill this caſe 
is out of the clauſe of the ſtatute of 21 Fac. 1. becauſe the 
tick alignment, which comprehends the whole perſonal eſtate 
of 4. is made to B. as well as C. And therefore C. who af- 
terwards became a bankrupt, had not, alone, and without / 
the joining of B. a power over this eſtate, and conſequently 
we are not within this ſtatute, though taken in any ſenſe, 

Lord chancellor: I can by no means allow of the notion, 
that the preamble ſhall reſtrain the operation of the enaQting 
clauſe; and that, becauſe the preamble is too narrow or de- 
ſeclive, therefore the enacting clauſe, which has general words, 
ſhall be reſtrained from its full latitude, and from doing that 
good which the words would otherwiſe, and of themſelves, 
import; which (with ſome heat) his lordſhip ſaid was a ridi- 
culous notion; and inſtanced in the (a) Coventry act, which, ) 65 Om 
if it had recited the barbarity of cutting Coventry's noſe, and Cp. 1. 
the enacting clauſe had been general, (v/z.) againſt the cutting 
of ary member whereby the man is disfigured or defaced, it 
| WH gbt with equal reaſon be objected, that cutting of the lips, 
| er putting out the eye, would not have been within the act, be- [ 321 4 

cule not within the preamble. (1) : | | 
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(1) But this opinion of lord Cow- 175. 182. and 1 Vez 36 1. 8 C. 

4 s with reſpec̃t to the operation of and they held the — e Cp 

; preamble, 1s expreſsly diſapproved © man v. Gallant, to be well decided on 

4 8 chief baron Parker and lord the conſtruction of the act as reſtrained 
Re in Ryall v. Rowles, 1 Atk. by the preamble. 


6. I. | 


4 | | However, 
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De Term. S. Trin. 1716. 


However, his lordſhip held this caſe not to be within the 


GALLANT. dclauſe of the ſtatute of 21 Fac. 1. in regard this aſſignment to 24 
B. and C. was with an honeſt intent, (v:z.) for the payment tae 
of the debts of the aſſignor. | 15 
Therefore the aſſignees under the commiſſion of bankruptey truſt 
ſued out againſt C. were ordered to account for all the eſtate tion! 

of 4. which the court declared ſhould not be liable to the bank. wa 
ruptcy of C. | | of tru 
| e | | W. 
Caſe 82. Ambroſe ver/us Ambroſe, heirs | 
Lord Chan- g | Dn Was n. 
cellor | A WHO was a freeman of Londan, purchaſed an efiate 2 freer 
CowPER. in the names of Eduard Ambroſe (an attorney at lau) comple 
. * . and one Hales, who was the clerk of Edward Ambreſe, and the | ing on 
27 pl. 5. conſideration money (being 94007.) was mentioned in the dent a 
_ Ent 537* - conveyance to be paid by Edward Ambroſe. death, 
London pur- * = perſona 

chaſes in the name of B. but no truſt declared; 4. dies, and B. gives a declaration of truſt ; ths 

is good againſt the cuſtom, | | | by the 
Evidences of a There were proofs of A. s going down to view the purchaſe, of Baue 
10-59; Heng and that he declared he would buy it in the name of Eaduam by ſuch | 
e Roa Ambreſe, and that he deſired to conceal it from being known Vut d 
to be his purchaſe, by reaſon that he was but an inferior c idence 
ficer in the office of coinage in the tower of London, and on Names of 
the recoinage, had, in one year, got an eftate of upwards df However 
200007. which he would have concealed, There was allo des, tha 


[$22 ] 


ſerjeant of the city, to know, what was the proper method i 


Proper m 


full proof, that the whole purchaſe monty was the proper 


money of A. lis woule 


On the other fide it appeared, that Edward Ambraje kept . f 15 , 
the writings, and received the rents of that part of the eſtit "DING 
that was let, and that A. by a paper (all of his own hand And as 


R . an! 
writing) dated 4 May 1699. and purporting to be an eſtimit Would not 


or calculation made by him of all his eſtate what he wi 
worth at that time, had charged Edward Ambroſe, s debtor u 
him, for money lent him to buy the ſaid eſtate, 
intereſt due on account thereof, 


Hon: . 


His lord! 
Pref „ w. 
tet a thir 
be death of 
u his oath 
ound A. 5 5 
de declaratie 


But that the faid A. dying, and leaving a widow and thre 
daughters, and Edward Ambroſe appearing to be an inſolvent 
perſon, the wife and friends of A. adviſed with the common 


longer ey 


De Term. s. Trin. 1716. 


de taken for the ſecuring of A.'s eſtate; wh advifa, that au = 
Edibard Ambroſe ſhould give a declaration of truſt, purporting AMBRoss. „ 
that this purchaſe-money was the proper money of A. and 
that the purchaſe was made in the name of Edward Ambreſe in 
truſt for AJ. which was accordingly done; but this declara- 
tion was given after A.'s death, and ſome money (about 3007.) 
was alſo given to Edward Ambroſe to procure this, declaration 
of truſt from him. | 


Whereupon, on a bill brought by 4 daughters and co- 
keirs for an account of the rents and profits of this eſtate, it 
was now inſiſted by the widow of A. that, her huſband being 
a freeman, and this purchaſe not being intended, much leſs 
compleated, in A.'s life-time, and the declaration of truſt be- 
ing only adviſed by the friends of the family, as the moſt pru- 
cent and effectual method to ſecure the ſaid debt, upon A.'s 
ceath, the fame ought to be looked upon as in nature of a 
perſonal eſtate, and conſequently, that a right veſted in her 
by the cuſtom of London to a ſhare of this money in the hands 
of Edward Ambroſe, which right could not be altered or eluded [ 322 ] 
by ſuch ſubſequent declaration of truſt, | 
But decreed by the lord chancellor, that the ſtrength of the 
| evidence was, that this purchaſe made in the life of A. in the 
names of Edward Ambroſe and his clerk, was in truſt for H. 
However, it plainly appearing, upon the evidence on both 
ics, that the confideration-money of this purchaſe was the 
proper money of A. had it not been for the ſtatute of frauds, (Z; 
this would have made a reſulting g truſt; and the ſaid Edward , % gu, 

#nvriz, after the death of A. executing the declaration of truſt, + Z. / 24; 2 22 


this plainly took it out of the ſtatute, 5 ge: 


And as to the objection, that the declaration of = Ant 


ſhould not by relation prejudice A.'s wiſe, who was A third 
ron: | 


4 37 
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His lordſhip anſwered, that the declaration given by Edward 
"r:/e, was evidence of the truſt, and all evidence muſt 
ect a third perſon; and as, if Edward Ambroſe had, after 
de death of A. been examined as a witneſs, and had declared 
a his oath, that he was but a truſtee for A. this would have 
und A's wife, and would have barred her pretence ; ſo here 
e declaration of truſt executed by Edward Ambr oſe, was rather 
ltronger evidence of the truſt, and ought to bind the wife of 5 
8 2 . ; 
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De Term. S. Trin. 1716, 


AunxosfE v. A. But conſidering all circumſtances, the court recommended 


AMPEROSE, 


it to the heirs or deviſees of A. that they would agree to let 


A. 's wife come in, in this caſe, for her dower of this truſt- 


eſtate. 


This decree was affirmed in the houſe of lords, in June 
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\ 


Caſe 83. 


l 324 ] 
Lord Chan- 


cellor 
CowPEP. 
2 Vern. 5709. 
Gilb. Chan. 


2 Eq. Ca. Ab, 
352 pl. 11. 


Covenant to 
leave his wife 
620 l. Party 
dies inteſtate, 
and wife's ſhire 


G20 J. this is a 


Gatisfaction (1). in ſatisfaclion of it ? 


* * 


Blandy verſus Widmore. 


PON the marriage of A. with B. there were article 

reciting, that, in conſideration of the marriage and of 
the portion, it was agreed, that if B. the wife ſhould ſurvive 
A. her intended huſband, A. ſhould leave B. 6201. and ac- 
cordingly A. covenanted with B. 's truſtees, that his executors, 
327. within three months after his deceaſe, ſhould pay B. 620 l. if 
ſhe ſhould ſurvive him. H. died inteſtate, and without iſſue; 
upon which B. the wife, by the ſtatute of diſtribution, became 
intitled to a moicty of the perſonal eſtate, which was much 
more than 6207. and the queſtion was, whether the diſtri 
comes to above butive ſhare belonging to B. being more than 620 J. ſhould 90 


Serjeant 


— 


(1) The preſent caſe and that of Lee 


v. D' Aranda, 3 Atk, 419, and 1 Vez. 


1. (S. C.) have been conlidered rather 
as Caſes of actual performance than of 


fatisfaction of covenants, (vide Barret 


v. Beciferd, 1 Vez. 520. Prime v. 


Stebbing, 2 Vez. 411.) in the caſes on 


the ſubject of /arisfadtion, in which the 
contracting party is ſuppoſed te have 


done ſome other thing in lieu of the 
thing contracted for, and which there- 


fore depend more particularly on the 
implied intention of the party, icveral 
rules of preſumption have been adopt- 
ed which do not ſeem to apply to the 


caſes of performance, (vide Eaftzvood | 


v. Vinke, poſt. 2 vol. 616). In caſes 
of ſutis faction the preſumption will not 
hold where the thing ſubitituted is lets 
beneficial (either in amount or certainty 
or time of enjoyment or otherwiſe) 
than the thing contracted for, tince 


* 


Jalisfaction implies the doing of ſome- 
thing equivalent, and the preſumpuct 
is ſo much weakened where the thing 
Jubſ/titured is not equivalent to the thing 
contracted for, that a part at isfactias 
will not be intended, whereas in cat 
where the. thing done can be confideres 
as a part performance of the thing ct- 
trated for, it ſhall be ſo taken. 4 
in covenants to ſettle lands of a certa 
value, the ſubſ-quent purchaſe by ti 
covenantor of lands of 4 /mailer value 
(which are at his death left undiſpofe 
of) ſhall be intended to be a part 5. 
fermance of ſuch covenant, as it may l 
preſumed he meant to purchaſe mor? 
lands afterwards and ſettle the who 
according to the covenant (Lehnen. 
Earl of Carlifle, poſt. 3 vol. 21% 
In the cate of Lee v. D' Aranda, ( 
well as in the preſent caſe of Z/ans \ 
I:amaore) the diſtributive ſhare amo» 
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De Term. 8. Trin. 1716. 


Serjeant Hooper: This 6201. is a debt, and debts muſt be BAND . 
arſt paid, after whieh the diſtribution is to be made; and if WI MORE. 
the inteſtate had made a will, probably he would have given 
to his wife ſomething, additional to this 620. Now, what 
the ſtatute gives is not his gift, and being not his gift, is not 
to be taken as his payment; or ſuppoſing it to be his gift, Kill 
it cannot be ſaid to be his payment. ö 
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Lord chancellor: J will take this covenant not to be broken, 
ſor the agreement is to leave the widow 620 J. now the in- 
teſtate, in this caſe, has left his widow 620 J. and upwards, 
which ſhe, as adminiſtratrix, may take preſently upon her 
bulband's death; wherefore let her take it; but then it ſhall 1 
de accounted as in ſatisfaclion of, and to include in it, her | 1 
demand by virtue of the covenant; ſo that ſhe ſhall not come 


in firſt as a creditor for the 620 J. and then for a moicty of 
the ſurplus. ) 
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And Mr. Fernen ſaid, it had been decreed in the caſe of 3251 
Wilcox verſus Milcox (a), Trin. 1706. That if a man cove- (a) 2 Vern. 
nants to ſettle an eſtate of 1001. per annum on his eldeſt ſon, 558. 
and he leaves lands of the value of 100 J. per annum to deſcend 
upon ſuch ſon, this ſhall be a ſatisfaction of the covenant to 
ſettle; and that this laſt was a ſtronger caſe, it being the caſe | 
of an heir, who is favoured in equity; alſo the caſe of (a) (e) 2 Vern. 


Phin ö 1 . | 6328. cited alſo 
Phinney verſus Phinney was cited : | went 

* . , a . "os . 
Whereupon the decree made (1) by Sir John Trevor Two. 8 


Fs | Trevor, 
maſter of the rolls, was now affirmed by lord chancellor 
Cer. (2) 5 | 2 


ed to more than the money provided 
by the covenant; for the perſonal eſtate 
(according to Atkins's report) was 
00 J“. of which the widow was in- 


mentioned in the report. Theſe there- 
fore were not in fact, caſes of a part 
performance only, but the language of 
lord Hardwitke in Atkyns's report of 
titled to one moiety, the next of kin Lee v. D' Aranda, ſeems to apply to a 
being brother and ſiſter of the inteſtate part performance as ſtrongly as to a full 


(as appears by Reg. Lib. B. 1746, perfermance of the contract. 
fol. 359.) and not his children, as | 


| | S 
(1) Feb. 15, 1715. Reg. Lib. A. 1715. fol. 203. 
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(2) And again affirmed upon a rehearing 30th June, 171 5. Reg. Lib. 
A. 1715 fol. 372. | 9 | : 


eb . 8 3 | : Lord 


De Term. S. Trin. 1716. 


mot 
Cafe 84. Lord Laneſborough & al' ver/us Jones. I 
| A. en. QAMVEL Jones Eſq; borrowed 15001. of Caggs the A 
2 e bare goldimith on mortgage, and Coggs owed about 1400 J. to 3 
5 betwixt A. and Jones, upon his the ſaid Coggs's notes; the netes were payable bank 
þ e 1 to the biſhop of London, Hatton Compton, and the ſaid Samuel | C 
it 3 1215 Jones or order, but this was in truſt for the ſaid Samuel Fones; B 
5 ſhall be liable to and the biſhop, Hatton Compton, and Samuel Jones, had all A, at 
x | core wha indorſed the notes, which were in the cuſtody or power of J. . 
' mw 5 15 Jones; and Jones went to demand the money of Coggs, who mucf 
oe be by open ac- agreed to allow Jones 51. per cent. for the money on the notes, joint 
N 1 al Rd. il] payment. to be 
Bt . Coggs failed afterwards ; and an act of parliament was made nas 
5 for the veſting the effects and eſtate of Coggs in truſtees, (the oo 
1 plaintiff lord Laneſborough and others,) who were to act in . 
E nature of commiſſioners and truſtees for the creditors of Coggs, 5 
. and they inſiſted, that Jones the mortgagor ſhould pay all the 
"iq [ 326 mortgage money, but that as to the money due on Coggs's notes, 
* Jones ſhould come in, under the commiſſion, only pro rati, 
by. with the reſt of the creditors, 8 
} i; But decreed by lord chancellor Cooper, with great clearneſs, 1 
1 that in regard, by the late ſtatute of 4 Aun. cap. 17. ef. II. "a 
iy it is enacted, That where there is mutual credit between a the rel 
4 bankrupt and another, only the balance ſhall be paid: ſo in peng 
"MF this caſe, here was a plain mutual credit, (viz.) Coggs gave SY 
* credit to Jones on the mortgage, and Jones gave credit to W Rat 
3g Coggs on his notes, and therefore the balance ſhould only be relation 
on paid; and this clauſe in the ſtatute was not to be conſtrued of of Roach, 
ne dealings in trade only, or in caſe of mutual running accounts; das. Ke. 
. but that it was natural juſtice and equity, that in all caſes of But j 
* mutual credit, only the balance ſhould be paid, and that the his per 
"RI commiſſioners or truſtees in this act of parliament, ſhould nat Winchel 
1 be in a better condition than Ceggs himſelf would have been in; was a p 
1 that if, inſtead of the preſent bill which was to forecloſe the creed, f 
x | 1) This ſubject has received fur- the clauſes reſpecting mutual credits, 3 
F | ther regulation by ſtatute 5 Geo. 2. 4. vide ex parte Deeze, 1 Atk, 228. an (2) X 
U o. Vide Ryall v. Rexwles, 1 Vez. the following caſes, 5 Tab. 1 


22». As to the general conſtruction of 
375 8 | . 


1 
: 
þ 
*. 
1 


ace 


joint debt; 


De Term. S. Trin. 1716. 


mortgage, Coggs himſelf, before his bankruptcy, had brought 
ſuch a bill, ſurely no more than the balance ſhould have been 
alowed him; and there was no reaſon that Jenes ſhould ſuffer 
by the accilen of Coggs's bankruptcy ; - neither could the com- 
miſſioners, or if Cogos had been in the caſe of a common 
bankrupt, could the aſſignees, be in a better condition” than 
Cees himſelf would have been in. | 


But it ſeems, if 4. and B. are joint traders, and J. S. owen 
on their joint account 100 J. and A. owes the ſaid 
J. H. 100 J. on his ſeparate account, J. S. cannot deduct ſo 
much, as A. 's proportion of the 100 J. comes to, out of the 
for that the copartnerſhip debts of A. and B. are 
to be (a) firſt paid, before any of the ſeparate debts ; but if 
there be a ſurplus beyond what will pay the partnerſhip debts, 
then, out of A's ſhare of the ſurplus, 7. S. may deduct the 
ſeparate deb of A. (1) 


A. and B 


Lp. LAN ES“ 
BOROUGH w. 
Jox Bs. 


(a) Vide z Vern. 
293, 706. 


t 327 


(i) Vide ex parte Edwards, 1 Atk. 1 do. 


5 
Anonymus. 


T was ſaid by the maſter of the rolls, and admitted by Mr. 
Vernon and others, to be ſettled, that where one deviſes 
the reſt of his perſonal eſtate to his relations, or to be divided 
anpng bis relations, without ſaying what relations, it ſhall go 
among all ſuch relations as are capable of taking within the 
() ttatute of diſtribution; elſe it would be uncertain; for the 


relation may be infinite. 


Chan. nd 1 in 8 vo. 146 (2). 


But in the principal caſe, the teſtator deviſed the ſurplus of 
his perſonal eſtate to his poor relations; and the counteſs of 
Macbeſſea being a relation, as near as any, to the teſtator, ſhe 
was a party to the ſuit, and claimed a ſhare; and it was de- 
creed, ſhe was intitled thereto, in regard the word [poor] was 


to his poor relations, how conſtrued, 2 


ä 


of yt Hammond, Preced, in Chan. 401, but more particularly Car verſus Bedford, 2 
2 Coe 7 - 


Caſe 85. 


One deviſes the 
ſurplus of his 
perſonal eſtate 
to his relations; 
only ſuch ſhall 
take who are ca- 
pable of taking 
within the ſta- 
tute of diſtribu. 
tion. 


a) Ste the caſe 


One deviſes the 
ſurplus of his 
perſonal eſtate 


2 


(2 So Thomas v. Hole, Ca. temp. 469. 


Talb, 251, 1 v. Glynn, 1 Atk. 
Dd - : 


hit born v. Harris, 2 Vez. 527. 
Green v. Howard, Bro. Cha. Rep. 31. 


frequently 
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frequently uſed as 2 term of indearment and compaſſion, rather 


ak! f one's 
than to fignify an indigent perſon z as one ſpeaking of 


father, often ſays, my poor father, or of one's child, my Mur 
3 I | 
child. | 5 ET 
| ſtrained interpretation in fa. 
his ſeems to have been a 
ee earl and counteſs of V. inchelſea, who had not an 
. any ways proportionable to their quality. 
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Term, S. Michaelis, 1716. 
5 | ED 
Brockman verſus Honywood. Caſe 86. 
5 8 Lord - 
NELER MAN had a quit-rent of 31. a year, as belonging _ I In 


to his manor of Dale, and iſſuing out of the lands of the Cowyrs. 
defendant Sir William Honywood, who, in the payment there- 2 xq. Ca. Ab. 
of, inſiſted to deduQ two ſhillings in the pound for the land- 20 Je, 
tax of four ſhillings in the pound; and ſummoned the plain- quit-rent ſhall 
tif before the commiſſioners to adjuſt the land-tax on the — 


quit-rent, who accordingly aſcertained jit at two ſhillings in 1 
the pound; after which the defendant tendered the quit- rent, matter has been 
5 . - examined by 
deducting two ſhillings in the pound. the commits; 
ers of the land- 

tax, this court will not re-examine it. 


On the other ſide the plaintiff inſiſted, that the defendant 
ought to deduct out of the quit-rent only in proportion to what 
the land, out of which the quit-rent iſſued, paid; which in 
the preſent caſe was leſs than two ſhillings in the pound ; and 
that the commiſſioners of the taxes had no pewer to aſcertain 
what ſhould be deducted; wherefore he brought this bill, 


in order to have the court ſettle the proportion, by ſending it 
to a maſter, | = | 


Lord chancellor: The plaintiff is ſpending a ſhilling togeta [ 329 ] 
half-penny. Tho” the commiſſioners have no power to ſettle 
the proportion of taxes, as to what the tenant ſhall deduct for 
them out of the quit- rent; yet they being gentlemen of the 
country, and living upon the ſpot, and having power to tax 
tie quit-rent, I will look upon What they have done to be 
a proper meaſure of juſtice ; and therefore the plaintiff has 
not done well not to acquieſce under it; ſo diſmiſs his bill 
with coſts. 

But at the ſame time I declare my opinion to be, (as has 
been before reſolved,) that a quit- rent, or fee-farm, in caſe of 

; 3 | payment 


De Term. 8. Michaelis, 1716. 


FE £1 aw Payment to the land-tax, (ſuppoſe a tax of four ſhillings in the 
v, oxXY- pound,) ought not to have four ſhillings in the pound de. 


Ls * 2 
n e 
—— 


+ N ducted, unleſs the land, out of which ſuch rent or fee-farm ju 
FL iſſues, pays four ſhillings in the pound, but! is to pay wy. in an 
15 proportion as ſuchland pays. the 
1 Caſe 87. _ Chriſtian verſus Corren. N 
14 ä 1 Caſt 
4 Before a com IE earl of Derby, king of the Iſe of Man, made x \ 
* mittec of decree in that iſland concerning lands there; and the 

725 1 D tern 
hr counci at the 5 | 
5 Cockpit. perſon, againſt whom the decree was al appealed hither, lord 
1 2 Eq. Ca. | . 
5 81. ple 3 Appeal from a decree in the Iſle of Man. The ſubje& cannotÞe deprived of bis cg t 1 
ib appc 4] by any words in the King's grant to that pur pole, much leſs, if the grant be filent in that into 
1 particular. 
. | s . : | In dl 
5 | One (and indeed the principal) queſtion was, whether an coun 
Wh. appeal did lie before the king in council, there being no te- 
* ſervation in the grant made of the Je of Man by the crown, 
5 of the ſubiects right of appeal to the crown. 
M C 320 And it was urged for the appeal by myſelf, (who alone was 
* of counſel with the appellant,) that it appearing, in this caſe, 
5 that H. 4. had granted the Je of Man to the earl of Derby's 
=_ anceſtors, to hold by homage and other ſervices, tho! there 
ap was no reſervation of the ſubjects right of appeal to the crown, 
b : yet this liberty was plainly implied, 

Feſt | For that ſuch liberty of appeal lay in all caſes where there 
PI was a tenure of the crown; that it was the right of the ſub- * 
#4 jects to appeal to the ſovereign to redreſs a wrong done to 
1 them in any court of juſtice; nay, if there had been any ex- 
mg | preſs words in the grant to exclude appeals, they had been void; 
2 becauſe the ſubjects had an inherent right, inſeparable from 
"8 them as ſubjects, to apply to the crown for * And on 
bl the other hand, 
1 f The king, as the Re of juſtice, had an inherent right 
4 inſeparable ffym the crown, to diſtribute juſtice among bs 
1 ſubjects; if this were a right in the ſubjects, no grail 

3 


could deprive them of it; the conſequence ot which would 
be, that in ſuch caſes, viz. where there were words ex- 
cluſive of ſuch right of appeal, the king would be conſtrucd 
to be deeciyed, and his ee void: alſo precedents Were cited 


in point, 
p a * 


N 
* 
1 


% 
1 
1 
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Lord chief juſtice Parker, who aſſiſted at council upon this ORHRIST IAN 
occaſion, thought that the king in council had neceſſarily a v. CokR RX. 
juriſdiction in this caſe, in order to prevent a failure of juſtice, 
and took notice, that if a copyholder ſhould ſue by petition in 
the lord's court, upon which the lord ſhould give judgment, 
tho' no appeal or writ of error would lie of ſuch judgment, 

$4 F*-— wo 
yet the court of chancery would correct the proceedings, in | 
caſe any thing were done therein againſt conſcience, 


Whereupon their lordſhips proceeded in this appeal, and d 
termined in favour of the appellant ; and it is obſervable, that 
lord Derby alſo, at length, rather than that ſome things in the 
grant made by the crown to his anceſtors ſhould be looked 
into, choſe to ſubmit, and expreſs his conſent, that the matters 


in queſtion on the appeal ſhould be examined by the king in 
council, | e | 
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Caſe 88. Humberſton verſus Humberſton. 


Lord Chan- . 
Cellor NE Matthew Humberſton, (reported to have been for- 


CowrkR. merly a Chrift- Hoſþ:tal- Boy,) deviſed his eſtate, which 
2 Vern. 737. was very conſiderable, to the drapers- company, and their 


Freced. } . VEE . . 
Chan, oc. ſucceſiors, in truſt to convey the premiſſes to his godſon Aa. 


Gilb, Rep. 128. thew Humberſtaon for life, and afterwards, upon the death of 
40% eg. the faid Matthew, to his firſt fon for life, and ſo to the firſt fon | 
obs ons of that firſt ſon for life, &c. and if no iſſue male of the fit 

& ſon, then to the ſecond ſon of the ſaid Matthew Humberſlm 


Deviſe of lands . | . X . 
n, for life, and ſo to his firſt ſon, &c. and in failure of ſuch iflue 


In truſt $0 con- of Matthew, then to another Matthew Humberſton for life, and 
vey the premiſtes * G , 3 . | 
Ris godion to his firſt ſon for life, &c. with remainders over to very man 


e pre of the FHumber/lons, (I thin think about fifty,) for their lives ſuc- 


for life; and ceſſively, and their reſpective ſons, when born, for their lives 


afterwards to 
| convey the pre- Without giving an eſtate in tail to any of them, or making any 


miſſes to the 
EE Bat that diſpoſition of the fee. 


' ſon for life; 
and in failure of ſuch iſſue of A. to convey it to B. for life, &c, this is a perpetuĩty; but the con- 


veyance ſhall be made as near the intent of the party as the rules of law will admit, (viz.} by making 
all the perſons in being but tenants for life; but the limitation to the ſons unborn muſt be in tail (1). 


[ 333 ] On a bill brought by the firſt deviſee againſt ſeveral in t- 
mainder, the truſtces, and executors, and alſo againſt tit 
attorney general, (no heir being to be found,) for an execi- 
tion of the truſts of the will. | 


By lord chancellor: Tho” an attempt to make a perpetuity for 
ſucceſhve lives be vain, yet ſo far as is conſiſtent with the rules 
of law, it ought to be complied with; and therefore let all the 


| = 10 e ſons of theſe ſeveral Humberſtons, that are already born, born take 


A Cores. eſtates for _ lives; but where the limitation is to _ fil 
fo 2 nes ar handy for age *.. . en i pr Pt 

(1) \"So Hophint v v. Hopkinis, 1 $57 Parl. Cas 41 Chapman ee 
593. Hucks v. . 2 Vez. 568. 3 Burr. 1626. H. 


2. 
Spencer v. Duke Y _ {borough, 8 Bro. e. 2 Keeper ſol 
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De Term. 8. Hill. 1716. 
En unborn, there the limitation to ſuch unborn ſon ſhall be in 
tail male. ())) 0 


z4% Whereas it was objected, that where the limitation, 
for want of iſſue male of the firſt Matthew Humberſton, gave a 
remainder over, theſe words, for want of iſſue male of the 
firſt Matthew Humber/lon} did by implication create an eſtate- 
tail in the ſaid Maithetu Humber/ion, precedent to the next re- 
mainder; the court ſaid, that theſe being words of implica- 
tion only, after an (a) expreſs eſtate for life, and being in 
default of {b) ſuch iſſue, could not create an eſtate- tail; and 
the rather too, in regard this would defeat the intent of the 
teſtator, by impowering the firſt Matthew Humberſlon, by a 
:ecovery, to bar all the ſubſequent remainders. 


340, In this caſe the teſtator, as an incouragement to his 
:xecutors (who were four) to accept of the truſt and execu- 
torſhip, had given to each of them 100 J. and 12 J. a- piece for 


g, and — of 1 0 a ring, —— 194. a year for 


mournin 


5 t pl . 33 » 
NCT trouble 
my 3909. . 3. 22 e oof 


Sai 
27 their trouble ; one refuſes, vet he thall have his 8 7 ring, but'no 1 


Hu uzkR- 
STON . 
HU MRBEA. 
Slo. 


(a) Vide ante. 
56. Eampfield 
verſus Popham. 
(b) Vide poſt, 
606, Blackburn 
verſus Rewer 
Edgicy, & e 
eont'. 


Deviſe to tru- 
Nees, as an in- 
courage ment te 
accept the truſt, 
of 100 l. 4 piece, 
and 121, for 
mourning, and 


PERL: i, 4 A. a ring, and 101. 


a- piece per ann. 


he 1col. legacy, 


«0 the 10. 4 year, which, in ſuch caſe, ſhall not go to the acting ex2cators, but ſiuk into the cit te. 


Goch which Lord Chancellor ſaid; that notwithſtanding the 
condition of the acceptance might ſeem to run to all the lega- 

s, yet the executors, though they did not act, ſhould have 
weir rings and mourning, theſe being intended them imme- 


they ſhould not have their 100 J. and an annuity of 10“. each, 

unleſs they accepted of thf truſt; and that the ſhare or annuity 
of the renouncing executor, ſhould not go over to the acting 
executors as a further incouragement, but ought to fink for 
the benefit of the eſtate, 


334 ] 


nn” 2 
2. le : 


7, 14% « 
diately, and not to wait their time of acceptance; ; but that 5 


8 0 


) The decree directs that ** the 
'© Maſter ſhould ſee a ſettlement made 
of the ſaid truſt eſtate purſuant to the 
{aid will with limitations to the ſeveral 

'* perſons named to be tenants for life 


in the ſaid will and to the heirs male Lib. A. 1716. fol. 529. 
of their bodies in ſtrict ſettlement ac- of Humberſtone v. 2 ee. 
l, a Lego 7. fe 3 
Vol. I. 5 87 


* 
* * OS 


»«„— 


<* cording to the courſe of law, and if 
* any of the pafiies who are made te- 
* nants for life have any iſlue male liv- 
ing, their names are to be inſerted 
in the ſaid deed of ſettlement.” Reg. 


Pai the nauſe 
| , , 


6. 
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Caſe 89. Bothomly verſus Lord Fairfax. (1) 
Lord Chan- | Tie 
5 eee N 9 HE late lord Fairfax deviſed his eſtate for payment of 
. his debts, which eſtate being accordingly by the court 
2 Eq. Ca, Ab · decreed to be ſold, and the money to be applied for that pur- 
. pole, with directions, to pay firſt the mortgages, then the 
not inrolled judgments and recognizances affecting the land, and then 
upon as a bond, Other debts; and that all the creditors ſhould be at liberty to 


Mall be looked 
and paid 25 a debt come before the Maſter and prove their debts : 
by (ſpecialty. 


IR = 2 1 ONES 8 . - 
„ R 


. * 5 7 Ky - T = om d 2 
" — 7 £ * Ng om, 1 - > is — 3 2 2 * . 2 * 1 ＋ # & 
CG IE] * 12 r , TX WD 2 2 — _ . 
- * — 9-4 N $ 7 —— 84 2 1 — pe +a ao "os * - l 5 — 
yg FE —— S fe, A ons ky BOY ran Lo - „ = 5 HO, J 8 25 — — p > - 4 
S527 * > 3 MESS DIALS LL _— — = 2 x 5 5 3 * 8 — 3 "4a =D —— - 
» : SY 6 < TX * a —— - "3 I S F 5 = 2 RK = 3 L L : 7 
* ? : 2 ; d, 27 — 5 9 — 5 . 5 5 
7h Bo) «x 2 FR 9 . —— * . - = 
> Ia: vo n "I — * = 2 d s — ” - 
— TRE - ” — - " ” 8 I 
n 4 8 2 [oy 5 * * n . — has — . 


The Maſter reported, that one James Chaplin had a recog- 


nizance from lord Fairfax in the penalty of 1000 J. for the 
payment of 500 J. and intereſt at 6 J. per cent. which recogni- 


(1) Several points appear by the Re- 
gifter's book to have ariſen upon the 
Mailer?s report in this cauſe, aud to have 
been decided upon full conſideration. 
Lord Fairfax had, (as appears by the 
order made upon the original hearing 
of the cauſe, Reg. Lib. A. 1711. fol. 
647.) deviſed all bis real and perſonal 
eſtate (generally) to truſtees “ upon 
*« truſt by ſale or otherwiſe to pay all 
e his debts and funeral expences.” 
The cauic coming on to be heard for 
further directions, the decree firit makes 
a declaration of the right of the credi- 
tor by recognizance not inrolled, to 
come in as a bond creditor only, as 
ſkated by the reporter, and then pro- 
ceeds thus, —“ And the next queition 
« arifing upon the ſaid report being, 
«« whether ſeveral notes given tor the 
„payment of money by the late lord 
« Fairfax, ought to carry interelt and 
« from what time, his loidfhip con- 
£ ceived that, fince the {aid notes did 
© not carry intereſt. in their nature, 


s they therefore ought not to carry in- 


« tereſt until ſome act fell in to make 
« them ſo to do: and ſince by the 
r teſtator's appointment he has let in 
„all his debts to receive an equal ſa- 
e tisfaction, that therefore the ſaid 
notes ought to carry intereſt from a 
e reaſonable time when they might be 


e juppoſed to have been paid after his 


« death if conteſts had not happened; 
* and whereas in caſe of legacies the 
«© court allows but a years time after 
the teltator's death for payment, and 
© jn caſe of debts there is leſs reaſon 
to allowa longer time; his Lordſhip 
*© was of opinion the ſaid notes ought 
* to carry intereſt from the end of one 
year aſter the teſtator's deceaſe. And 
* one of the ſaid notes being for pay- 
„ ment of 56/7. annuity to Walter 
«« Swyre for his life, and the ſame be- 
ing a voluntary debt, the queſtign 
© thereon was, Whether the ſaid note 
** ought to be looked upon as a debt 
by imple contract, and his Lordſhip 
declared the ſame ought to be looked 


* upon and taken as a good debt by 


„ {imple contradt; but as ſetting apart 
« a fund to anſwer the ſaid annuity 
* would be preferring one ſimple con- 
© tract creditor before the reſt, his 
«« {,ordſhip doth therefore order that the 
« ſazd Maſter do ſet a juſt value upon 
the ſaid annuity, and the ſaid Walter 
% Sayyre is to come in to receive 4 
* ſatisfaction for ſuch vaſe as a'cre- 
„ ditor by ſimple contract in propor- 
„ tion with the reſt of the ſimple con- 
ce tract creditors.” . Reg, Lib. A- 
1716. fol. 171 With reſpe& to the 
queſtion of intereſt on the fimple con- 
tract debts, vide Car v. Counteſs of 
Eurlington, ante, 228. 
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zance had been aſſigned by the ſaid Chaplin to Samuel Philips, 
but that this recognizance happening not to be inrolled, 
therefore he (the maſter) ſubmitted it, whether it ſhoul 
taken as a recognizance, or as a bond only. 


And I, being of counſel for Philips the aſſignee, argued, 
that this recognizance ſhould be taken and paid as a recogni- 
zance. : 


It is the acknowledgment before a competent judge, that 
gives a recognizance its force, Hob 196. Hall and Wingfield's 
caſe; the inrolment of it, is what is done by a miniſterial of- 
ficer only, and is made uſe of as a proper method for the pre- 
ſervation of the ſecurity for ſafe cuſtody, and for the notifying 
it to others; this is further proved by the authorities that ſay, 
the recognizance binds the land from the time of the caption. 
1 Vent. 360. Hob. 196. So that if the cognizor acknowledges 
a recognizance, and aliens the land, or dies before inrolment, 
yet the recognizance ſhall bind the land in the hands either of 
the alienee, or the heir. 


What is ſaid in Hob. 106. in Hall and IVingfield's caſe, 
ſeems very material, viz. that the firſt acknowledgment of the 
coznizor of the recognizance binds his perſon and his lands, 
as a record from that time, ſo that the very acknowledgment 
of a recognizance before a competent Judge, alone makes it a 
record before the inrolment. 


oy 


And, with ſubmiſſion, it is very renforatile it ſhould be fo, 
1 mean, that the recognizance without the inrolment, ſhould 


be a perfect recognizance, Since the party, who is to give 


the ſecurity, has done his part by acknowledging the recog- 
v1zance; the judge, or maſter in chancery, that takes it, has 
alſo done his part, by ſubſcribing the caption; and after all 
this folemnity, ſhall the neglect, or nonfeazance of the officer 
(an officer purely miniſterial) prevent this lien from being 


DS. 


ot any force, by the not inrolling it? this ſeems very unrea- 
ſonable. 


muſt own, there is a material difference betwixt a recog- 


nizance in the nature of a ſtatute ſtaple, or ſtatute merchant, 


taken by virtue of the ſtatute of Aon Burnel, (vize 13 Ea. 
. or other acts of parliament impowering the taking of ſuch 
ſtatutes „) and a recognizance at common law. 


It 
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There 


| BoTHoMLY It is moſt true, that thoſe ſtatutes merchant or ſtaple, that Tl 
145 — are taken by virtue of the ſtatute of Aion Burnel, or other acts or ir 
TE of parliament, require particular circumſtances to be obſeryed purct 
FL in the taking of them; and if in the taking of thoſe ſtatutes, be br 
[8 ſtaple or merchant, the acts of parliament are not mM them 
1 then they have not the force of a recognizance. enact 
i 1 And it muſt be admitted to be a favourable conſtruction of lx ” 
9 the judges, to allow ſuch recognizances defectively taken, to _— 
* have the force of bonds, by reaſon of the obligatory words Bu 
4 ik that are contained in them. the ſt. 
4 As for inſtance, the ſtatute of Aeon Burnel requires, that a . 
by a ſtatute merchant or ſtaple that is given, ſhall have two ſeals da 
= affixed to it, (viz.) the ſeal of the cognizor, and the king's 3 
1 ſeal, appointed for that purpoſe; and to the ſame effect it 5 8 
5 . enacted by the ſtatute of 23 Hen. 8. cap. 6. in the caſe of Th 
1 ſtatutes taken by either of the chief juſtices. the 4. 
Ir Now where the caſe has happened, that only the ſeal of the "Re 
i cognizor or debtor was affixed to the recognizance, this was hs 
1 void as a recognizance; and in Cro. Elix. 355, 461, 544. As 
4 | 2 Rol. Abr. 149. Aſme verſus Hollingworth, after many argu- But 
+ 8e x recogyi- ments, and with great difficulty, it was reſolved, that this re- 1 18 
N N ane ee cognizance, being void as a recognizance, might however be 8 
9 be ſued as an ſued as an obligation, by reaſon of the obligatory words in it. = 
3+ obligation. 8 . any tr 
0 7 1 This (I ſay) is a benign conſtruction; becauſe a delivery The 
ax as well as ſealing,” is neceſſary to make a bond; and if non gf bo hay 
Bo N fatum were pleaded to a recognizance fo taken, it would be 8 
I | ſtraining pretty far, to make a debtor's acknowledging a writing, concei 
A | as his recognizance, to amount to the delivery of it, as hi "I 
deed. | : lender 
It is plain, where an act of parliament gives a particular nizanc 
power of taking a recognizance or ſtatute, that this act of nizanc 
parliament muſt be obſerved, and the circumſtances required the mo 
thereby, complied with; and if omitted, the recognizance in- ty ane 
tended to be given, is not a recognizance. Eno wle 
Yet it is otherwiſe, in caſe of a recognizance at common do t 
law (as ours in the principal caſe is) acknowledged before officer 
maſter of this court, and where the acknowledgment or cap- neglect 
tion of it before a judge, or maſter, gives the lien it's force. vor 
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There is indeed an act of parliament made for the entering 
or inrolling of ſtatutes and recognizances out of regard to 
purchaſors; as the 27 Eliz. cap. 4. which requires ſtatutes to 
be brought within four months after the acknowledgment of 
them to the clerk, to be entered on the roll; and it is thereby. 
enacted, that the ſtatutes ſhall be entered on the roll within 
{x months after the acknowledgment; elſe, guoad any pur- 
chaſor, they ſhall be void. 


But this very act ſhews, that before the making thereof, 
the ſtatute needed not to be entered on the roll at all, and that 


whereas in the principal caſe, there is no purchaſer concerned, 


executor, or voluntary deviſee of the lord Fairfax, the cogni- 
zor thereof. 


Therefore, ſince the recognizance receives its force from 
the acknowledgment, ſince it binds the lands of the cognizor 
from the acknowledgment, fince it's a record from the ac- 
knowledgment, we humbly inſiſt, it is from that time a recog- 
nizance, and to be paid as ſuch. 


But if an inrolment ſhould be thought neceſiey; ſuch in- 
rolment, where no purchaſor is concerned, is not confined 


to the life of the party, but, as we conceive, may be done at 


There we pray, as to this recognizance, which appears 
to have been given before one of the maſters of this court, 
that we may be, even now, at liberty to inroll it; 


and this we 
conceive molt reaſonable. 


For it appears, in this caſe, that the ſecurity, which the 
lender {tipulated to have for his money, was to be a recog- 
nizance ; it appears, that the debtor agreed to give a recog- 
nizance for the ſecurity; it is plain, that in confidence of this 
tie money was actually lent; it is as plain, that the moſt wor- 
tay and material parts of this recognizance, I mean the ac- 
knowledgment Bf hs are all of them perfected. 

do that what remains to be done, is only by the miniſterial 


officer to inroll it; and the creditor ought not to ſuffer for the 
neglect or omitlion of the officer. 


Yor. : 


MVSEVM 


BRITANNICVM 


even ſince, it need be entered only in the caſe of a purchaſer ; 


and the recognizance is only made uſe of againſt the heir; 
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h ES * In equity, where there is the covenant, or agreement of fix 
11. D. Lonbop the parties, if made on a full and valuable conſideration, Th 
1 | FAI FAX. whether it be to mortgage, or convey lands, the court will the 
: | Fexlo 3 compel an execution. If I covenant, in conſideration of Jarl 
4 money lent, to mortgage ſuch Jands for it, this, in equity, Get 
is a mortgage, and ſuch a lien upon the land, as that, if the in re 

covenantor die, the heir is bound by it, though not named; F 

ſuch a lien upon the land, as that, if the ovenantor become "I 

a bankrupt, his land thus covenanted to be mortgaged, ſhall * 

not be liable to the other creditors on the commiſſion of bank- 3 

ruptcy. So that it is no objection, that the other creditors elap 

will be prejudiced by the inrolment of this recognizance, for purc] 

the other creditors are as much prejudiced, in the caſe laſt put __ 

of the bankruptcy, a ſealin 

If it were admitted, that the recognizance, for want of an livery 


inrolment, is an imperſect ſecurity, juſt as a mortgage, if 
made by way of feoffment, would be void for want of livery; 
(a) Vide ante yet, as in ſuch caſe, where the ſecurity is made for a (a) full 
b Finch derte and valuable conſideration, a court of equity would make it 
Earl of Win- good; though againſt a meſne creditor by judgment; in the 


chelſea, | 1 if 1 
888 ſame manner will equity help this imperfect ſecurity, if it be 


A 


imperſe& for want of an inrolment ; it being agreed on al 5 

ſides, that the ſecurity fhould be a recognizance, and in con- 7 

fidence of this, the money actually advanced. © | 

And it is plain, when the recognizance is inrolled, (if that 99 

be requilite,) the inrolment ſhall relate to the acknowledg- 5 

ment, and make it perfect ab initio. | | moiety 

” So that we humbly take it, the recognizance, though not other m 
1 340 ] inrolled, is a good EECOgNIZAnce, or if an inrolment be re A 
Auiſite, we are ſtill at liberty to inroll it, and that it {hall 3 

take place as a Neocnizanes. more 7 

On the other ſide it was alledged, that without inrolment man 

this recognizance was no record, nor could it be given in the cauſ 

evidence as ſuch; and though no preciſe time was fixed io! B. enfie 

the inrolment of it, it was, however, reaſonable to follow the 7% 10 

equity of the 13 Ed. 1. cap. 4. which provides for the inrol- Creed by 

ment of ſtatutes merchant and ſtaple ; and that, by the courle L) the « 

of the petty-bag, (1) they never inrolled recognizances afte [bring th, 

— ä R I a ne 


(1) Vide lord Carendon's orders, 148. 11 
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fx months, without a ſpecial order to do it nunc pro tunc. 
That in this caſe application had been made to the maſter of 
the rolls for leave to do fo, who had refuſed it; and particu- 
larly Sir Joſeph Jekyll inſiſted, that this arid ought to be 
deemed only as a debt by ſimple contract, and not as à bond, 
in regard it did not appear to have been delivered as a deed. 


Lord chancellor: There is a juſt ſuſpicion upon the ſecurity, 
that this recognizance was otherwiſe ſatisfied or ſecured, it 
not having been all this while inrolled; and whenever the 
court permits the inrolling of a recognizance, after the time 
elapſed, it always takes care not to hurt an intervening (a) 
purchaſor; and as that may happen to be the caſe here, there- 
fore Philips is to be looked upon as a bond-creditor only, the 
ſealing and acknowledging thereof f ſupplying the want of de- 
livery. 


Northey verſus Strange. 


Freeman of London has no wife, and has iſſue A, a ſon, 
A and B. and C. daughters, C. marries againſt her fa- 
tncr's conſent, by which means ſhe never had any portion ; 
afterwards ſhe dies in her father's life-time, leaving a ſon D. 


* The freeman makes his will, wherein, taking notice that 
he had given to his ſon A. 4007. and to his daughter B. 1000 l. 
in full of their orphanage part by the cuſtom, he deviſes 500 7. 
to his grandſon D. and, after ſome other legacies, gives one 
moiety: oof the ſurplus of his perſonal eſtate to his ſon A. the 
other moiety to his children and grandchildren, 


Afterwards the freeman, in his life-time, gives ſeveral fur- 


ther ſums, at, ſeveral times, to his ſon, amounting to 600 /. 
more, the certainty whereof does not appear under the 


nan, s hand, but does appear by the ſon's anſwer in 
the cauſe; and then the freeman dies, leaving his daughter 
Þ. enfient with a child which was afterwards born, 


% It was admitted by the counſel on both ſides, and de- 
creed by the court, that there being no wife of the freeman, 


the children were intitled to one moiety, the other moiety 
ng the dead man's part. 


he; 
Vs. 


Raves ? 


x FA $74 


BoTnomLY 
. LORD 
FAIR Ax. 


(a) To this pur» 
poſe ſee the caſe 
of Fothergil 
verſus Kendo 
rick, 2 Verne 
2734<e 


Caſe 90. 
Sir Joux 
TREVvoR 

Maſter of the 

Rolls. 

Preced. in 

Chan. 470. 

2 Eq. Ca. Ab. 

264. pl. 8, 9s 


[ 1 ] 


on Salk. 426, 
Vern. 6 2. 

Where a free- 

man of London 


® wie, the children are intitled to one Ew and the ether moiety 15 the dead man's parts 


2dly, 
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NorTHEY Ve zh, It was admitted by counſel, and ſaid to have been ſo 
SrRANGE. : . 
determined, and ſettled, that a freeman's granchild (where 


. the grandchild's father was never advanced in the freeman's be 
aer Ss _ life-time, and died before the freeman, leaving a child,) (3) 2 
— ** was not within the cuſtom; and that only the freeman's 6 
(% Salk. 426, children were within the cuſtom, to come in for an orphanage 5 
1 Vern. 397. part. 9 88 | die 

{ 342 } zd, It was decreed, that whereas the freeman's ſon 4 M 


Freeman's ſon was by the freeman's will mentioned to have had 400 J. and 
has had ſeval by a 
ſoms from the Conſequently the guantum of A. s advancement appeared under 


freeman, the © , 7 . ; 
ad of the freeman's hand, yet this (a) very declaration, by the cuſ- 


which * 8 tom, let the ſon in for his orphanage part; and though the 
ar; che ion . . 

has had likewiſe ſon A. afterwards received farther ſums amounting to 6001, 

ſeveral other 

ſums, the cer» 


from his father the freeman, and the certainty thereof appeared 


7&0 tainty of whicn by his own anſwer, yet theſe ſums which were additional gifts ſl 
„ does not appear, IIS . g Wes teſta 
Feds otherwiſe than to his advancement, being with the other 400 J. brought into the | 
* by the ſon's an- | | | 
$i . fi By on  hotchpot, would not be a bar to his orphanage part. (1) = 
Wh not barred, but 10 fo 
2 . hall come in for his orphanage part. (a) 2 Vern. 640. OR 
Weg One deviſes the 4%, That the child of B. the freeman's daughter, who H 
„ ſurplus of his : 5 | the 
0 eſtate to his was in ventre ſa mere at the freeman's death, ſhould not take; em 
74 children and | : , - | 1 Was © 
34 grandchildren z in regard a deviſe to one's children and grandchildren ſhould, mw 
{BY - ee ee in prima facie, refer only to ſuch children and grandchildren, as in th] 
8 ventre la mere 3 - . 4 . 5 
38 at the teſtators Were living at the time of the making (2) of the will; but if by th 
M3 death, ſhall not n , : 5 name 
we Co Kio had * deviſe were to my children and grandchildren living at ny, 
68) 3274 to the death, a child in ventre ſa mere might, in ſuch caſe, be ſo fat U 
chidren An: be 
grandchildren regarded, as to be looked upon as living (5). I; 0 
living at his ; | 6 83 
death. (+) Vide ante 246, the caſe of Beale verſus Beale. | Was 72 
bly, That the ſon A. ſh in for a ſhare of the I Would 
5thiy, That the fon A. ſhould not come in for a ſhare ot! 
remaining ſurplus, he being, by the words of the,will, ſept N75 
me rated from the other children, (viz.) the deviſe being of one the ſt: 
; moiety of the ſurplus to the teſtator's ſon A. and the other to the 
moiety to his children and grandchildren, ſo that the ſon 4 ſubſcri 
was intended to have only a moiety. Yoking 
{hall be 
9 8 writing 
(1) Vide Blunden v. Barker, poſt. 642. 3 
(2) Vide Ellijen v. Airey, 1 Vez. Attorney General v. Criſpin, Bro. Chi, (1) 4 
111, Horſeley v. Chaloner, 2 Vez. 83. Rep. 386. not revo 


E / | 6thy 
+ ö g f 2 
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bt hh, That the children and grandchildren muſt take per 
capita, and not per flirpes ; they all taking in their own right, 
and not by way of repreſentation. A A auMc-> Av, . 

-thly, That a legacy of 500 l. being given to A. and if A. 
died before twenty-one, then to B. upon A.'s dying before 
twenty-one in the life of the teſtator, this was not a lapſed 
legacy (a), but ſhould go over to B. 


Onions verſus Tyrer. 


INE by will duly executed and atteſted by three wit- 
() neſſes, who ſubſcribed the ſame in the preſence of the 
teſtator, deviſed lands to truſtees, to ſeveral uſes under which 
the plaintiff claimed. „ a 
lets (59. gc. . 


in the pretence of the teſtator, | 


He afterwards made another will of the ſame lands, deviſing 
them to other truſtees, but to the (1) ſame uſes, and there 
was a Jauſe, in this laſt will, revoking all former wills, but 
in this laſt will, tho* ſubſcribed by the teſtator, and atteſted 
by three witneſſes, yet the witneſſes did not ſubſcribe their 
names 1n the preſence of the teſtator, | 


Upon which the teſtator's heir at law laid claim to theſe 
lands; and the queſtion was, whether this laſt will, which 
was admitted to be a void will qguoad the lands in queſtion, 
ſhould yet be a good revocation of the former will? 


V, the diverſity betwixt the penning of the two clauſes in 


to the deviſe of lands (a) requires, that three witneſſes muſt 
ſubſcrive in the preſence of the teſtator z but the clauſe of re- 
voking former wills () ſays, that no will in writing of land 
ſhall be revoked, unleſs it be by ſome other will or codicil in 
writing, or writing declaring the ſame, ſigned in the (c) pre- 


-. 
— — 


muſt take per Capita» 


10 Mod. 467. 1 Eq. Ca. Ab. 407. pl. 1. In a will deviſing lands, three witneſſes muſt ſubſcribe 


tie ſtatute of frauds was obſerved; ( ſcil.) the clauſe relating 


NoRTHEY v. 
STRAKGE. 


Children and 
grandchildren 


(a) 2 Vern, 
207, 378, 611. 
& ante 97. 
Lord Bindon 
verſus Earl of 
Suffolk. 


Caſe 91. 


Lord Chan- 
cellor 
COW PER. 
2 Vern. 741. 
Preced. in 


Chanc. 459. 
Gilb. Rep. 130 


Kc. 


A will Or writs 
ing, reyoking a 
— will, 
muſt be ſub- 
ſcribed by three 
witneſſes, but 
this need not 
be in the pre- 
ſence of the 
teſtator. 


[ 344 ] 


(a) Set. 5. 23M, 4 5. 
2 44 ,3. Wes: | 


(5) Sect. 6. 


(e) Ante 11, 


hu ad Ln ] 


— 


(1) A mere change ef truſtees will 
not revoke a prior deviſe of the equit- 
able cſtate, Willet v. Sandford, 1 Vez. 


178. 186, Doe v. Pott, Doug. 684, 
Waits v. Fullarton, (cited) Doug. 691, 
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Orx1oxs v. 


ſence of three or more witneſſes ; ſo that this laſt clauſe does 
TyRAER. 


not direct that the writing, which revokes, ſhould be ſub- 
ſcribed by three witneſſes in the teſtator's preſence; but a will 


of land muſt be ſubſcribed by three witneſſes, and that in the 
teſtator's preſence. 


RIS — 9 £4, IS * 3 
222 yy - x05"; ER as 1. NS 4 * 


But then it was inſiſted, that this laſt will, notwithſtanding 
the uſual clauſe of revoking all former wills, ſhould not revoke 
the firſt will; for that the revoking clauſe in the ſtatute re- 
quires, that ſuch revocation ſhould be by a will, which (it 
was ſaid) muſt be a good and effetual will of land, and this laſt 
will was not fo; neither was it a good codicil, or ſo muck as 
a writing declaring an äntention of revocation; for that this 

writing, (ſuppoſing it to be a good will,) was yet ſo far from 

intending to revoke the former will, that it gave the land ex- 
actly to the ſame uſes; now the revoking intended by this 
clauſe of the ſtatute was ſuch, as ſhould be made purely with 
an intention to revoke or deſtroy a former vill; and fo it was 
held and reſolved in the caſe of Eccliſton verſus Speak, in 3 Mad. 
2.58 and Show. 89. | 


A void will or Lord chancellor: (1) I do allow of the caſe of Eccleflon verſus 
wodicil, though 


aasee Speal, in regard there the ſecond will deviſed the lands to the 


of revoking all ſame perſon to whom they had been V deviſed by the firſt will; 
former wills, 


will not how- and therefore it may be truly faid, that the ſecond will did not 


ver opetate as d i 
mintend to revoke the former, but rather to confirm it. 


—_] 1 


" F —_—_— 
_ 
c—— - 


(1} His lordſhip declared that if „of his ſecond will, and that his ſe- 
the teſtator 7 homas T yrer, had by his * cond will never being ſo perfected a 


„ ſecond will- barely revoked the fir{t 
« without declaring by the fame act his 
« intention to diſpoſe his lands to the 
** ſame purpoſes to which they were 
s deviſed by the former will, the fe. 
«© cond will had been a good revoca- 
«« tion of the former as to the lands 
„ deviſed; but here is a diſpoſition of 
„ the ſame lands in the ſecond will to 
the ſame purpoſes as in the firſt will, 
„ which ſhews he did not mean to re- 
«« yoke his firſt will as to the deviſe of 
„ thefe lands, unleſs he might by the 
„ ſecond will (at the fame time that he 
*« revoked the former) {et up the like 
 gevide ſo as to take eflect by virtue 


* to make the deviſe of the lands 
* therein to be good, the ſame deviſe 
*« ſtood unrevoked by the former will; 
and that upon the like reaſon the 
* courts of law had determined with 
great juſtice in like manner in the 
*« caſes now cited. And it is plain the 
«« teſtator did not mean to revoke his 
former will by cancelling, but by 
ſubſtituting another perfect will in 
«« heu thereof, and not otherwile, and 
therefore the cancelling thereof (if 
„% any) was but a circumſtance ſhewing 
„that he thought he had made a good 
* diſpoſition by the ſecond will, and in 


confidence thereof it was done with 
40 he 


666 Ww- 


* 
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But ſuppoſe, in the latter will, in that caſe, there had been 
no deviſe of the ſame land to the ſame perſon, or if the latter 


TTAIZIA. 


will had only extended to the perſonal eſtate, and not to the 
lands in queſtion, then the general clauſe of revoking all for- 
mer wills, might have been a good revocation, 


— — 


But 


On1oxs . 


* 


« no other intent but that the ſecond 
« will ſhould thereby more 1urely take 
« place. But here being a contrariety 
« of evidence, his lordſhip is of opinion 
« the. better evidence is, that the will 
« was not cancelled by tearing it in 
« the preſence of the teſtator, but if the 
«© teſtator did order it to be cancelled, 
*« the effect of ſuch cancelling depend- 
«ed on the valicity of the ſecond will 
„e and cught to be taken as one ac 
&©« done at the {ame time, fo that if the 
« ſecond i is not valid, as the teſta- 
* tor thought it was, and without 
© which he would not have cancelled 
* rhe hrit, the cancelling the firſt will, 
depending thereon, ought to be 
looked upon as null alfo, and there- 


fore the firſt will as to the ſaid lands, 


„is ſtill ſubfiiting and unrevoked, 
* And it would be unreaſonable and 
** contrary to natural juſtice, that the 
„ teſtator, who by his ſecond will has 
„ew his intention to diſpoſe the 
*« ſame lands to the ſame purpoſes as 
in his former, and thereby in effect 
made the ſame deviſe twice, ſhould 
* by that means be wholly defeated of 
* having his meaning take effect by 
either of them; and that therefore 
if the firſt will was cancelled as the 
law requires, it is one of thoſe ac- 
** cidents againſt which this court 
** Ouzht to relieve, And upon the 
whole matter his lordſhip declared 
the truſt of the term in the firſt will, 
** 0ught to be executed, &c.” Reg. 
Lib. B. 1716. fol. 242. The law to 
be collected from the ſeveral cafes upon 
this ſubject, ſeems to be this ;—The 
title of the heir at law is not to be de- 
feated but by ſome other title certain 
and unexceptionable, Gilb. Deviſes, 
115. And therefore where there is 


T 4 


„ 


proof of the exiſtence of a will, the 
contents of which do not appear, no 
conjecture ſnall be admitted as to the 
contents of ſuch will, in prejudice of 
the heir. Cowp. 92. So, two incon- 
ſiſtent wills of the ſame date, neither 
of which can be proved to be laſt exe- 
cuted, (unteſs explained by ſome ſub- 
ſequent act of the teitator), are void 
for uncertainty, and will let in the heir, 
Phipps v. Earl of Angleſea, 5 Bro. 
Parl. Ca. 45. On the other hand 
wherever an effective deviſe appears to 
have been once made in dilinheriſon of 
the heir at law, it ſhall he upon the 
heir to prove that ſuch deviſe has been 
as effectively defeated. Harwood v. 
Gooaright, Cowp, 87. and 7 Bro, Parl. 
Ca. 344. (S. C.) In the preſent caſe 
of Onions v. Mrer, the firſt will was 
impeached in both the ways, pointed 
out by the Statute of Frauds, namely, 


1/4. As being torn in the preſence and 
by the direction of the teſtator (to 


which point ſome evidence was ad- 


| duced, as appears by the report of this 


caſe in 2 Vern. 741. and alſo by the 
decree as above ſtated from the xegi- 
ſters-book) and 244%. As being revoked 
by the ſecond will. On the firſt head 
the act of cancelling was not ſufficiently 
proved, but yet it 1s determined by 
this caſe as well as by Bartonſhaw v. 
Gilbert, Cowp. 49. (Which fully re- 
cognizes the principles of Onions v. 
Fyrer), that the cancelling is in itſelf 
an equiyocal act, and in order to ope- 


rate as a reyocation, mult be done animo 


re vocandi. On the ſecond head, with 
reſpect to revocation by ſubſequent de- 
viſe, it is neceſſary that the ſecond will 


fhould expreſsly revoke or be clearly 


incompatible with the firſt deviſe, 
guoad the particular ſubje matter of 
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Or1oxs v. 
TV RER. 


Cancelling a 


former will by 
miſtake, or on 
a preſumption 
that a latter 
will is good, 
which proyes 
void, will not 
t in the heir. 


[ 346 ] 


De Term. S. Hill. 1716. 


But a ſecond will deviſing lands to the ſame perſon as the 
former, and reyoking all former wills, and this ſubſcribed by 
three witneſſes, but not in the teſtator's preſence, ſhall never 
revoke the former will, ſo as to let in the heir; nay, if by 
the latter will the premiſſes in queſtion had been given to a 
third perſon, it ſhould never have let in the heir, in regard the 
meaning of the ſecond will was, to give to the ſecond deviſee, 
what it had taken from the firſt, without any conſideration had 
to the heir, and if the ſecond deviſee took nothing, the firſ 
could have Joſt nothing ; or if the firſt will had been cancelled 
by the teſtator's directions, upon a preſumption, that the ſe- 
cond deviſee was to take the premiſſes by the ſecond will, ſuch 
a cancelling ſhould not have profited the heir, becauſe it would 
have been a cancelling proceeding from a miſtake: it is no 
more, than if the teſtator, being ſick, and having his two wills 
under his pillow, ſhould, by miſtake, give his laſt will to be 


cancelled, or order one to cancel his firſt, who, by miſtake, 
cancels his laſt. | 


And fo in the principal caſe, though the firſt will was or- 
dered by the teſtator to be cancelled, and the ſame was in fact 


cancelled accordingly, yet all this being upon a preſumption, 


that the latter will was good, and duly executed, it is pro- 
perly relievable under the head of accident. Wherefore let 


the heir be enjoined, and the firſt deviſee hold and enjoy. 


ſuch deviſe, for no ſubſequent deviſe 
will revoke a prior one unleſs it- ap- 
ply to the ſame ſubjedt matter. Harwood 


Ares 7 Goodright,, It is alſo neceſſary that 


the ſecond will ſhould be /½ ing and 
effective at the time of the death of the 
teſtator. If therefore it be not executed 
according to the Statute of Frauds, it 


is not dive, and it is as if no ſecond 


wilkhad exiſted, as in the preſent caſe 
of Onions v. Jyrer, (and yet a deviſe of 
lands vid in reſpec of the incapacity of 
the devijee to take, ſhall revoke a for- 
mer deviſe. Roper v. Ratcliffe, 1 Bro. 
Parl. Ca. 450. So ſhall a ſubſequent 
grant to a perſon incapable of taking. 
Beard v. Beard, 3 Atk. 72.) So, if 
the ſecond will be effectively cancelled 


in the life-time of the teſtator, the fk 
will ſhall operate as if no other had ex- 
iſted, for it is the only will Hing at 
the teſtator's death. Goodright .. 
Glazier, 4 Burr. 2512, With reſped 


to the difference of the penning of the 


two clauſes of the ſtatute as to wills and 
revocations, (which is obſerved i 
Onions v. Tyrer), it does not apped 
that any caſe has been determined &- 
preſsly upon the ſubject either in afit- 
mance of, or contradiction to what 1 
ſaid by lord Cowper in the decree © 
taken from the regiſter's book, all the 
queſtions having ariſen upon inſtru- 


ments, which have not operated mer 


as revocations, but alſo às ſubſfantidt 
dewiſes in themſelves, 1 


De Term. S. Hill. 1716. 


In this cauſe it was ſaid by Sir Thomas Powis, and not denied 
by any, that if a man, having two duplicates of his will, can- 
cels one of theſe duplicates with an intention to deſtroy his 
will; this is a good revocation of the whole will, and of both 
the duplicates; and that this was Sir Edward Seymour”s 
cale. (1) | 


— — 


75 
On1ons v. 
TVRER. 
One makes du. 


' plicates ofchis 


will and cancele 
one of the du- 


plicates this is a 


revocation of 
the whole willz 


4. But it will depend upon the can- 2515, 
celling the duplicate being done animo 
3 


. | < 
% # > 


(1) So Burtenſhaw v, Gilbert, Cowp, + revocandi, Maſon v. Limbrey, 4 Burr, 
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Term. Paſchæ, 1717. 


Caſe 92. Bagot verſus Oughton. 


e cg 8 Ladibard Bagot married the daughter and heir of $i 
. 


Thomas TVag}taff, and for raiſing part of Mrs. Wagflf's 
„portion, Sir, Thomas Tag fiafſ mortgaged part of his eſtate for 
35000. and died, leaving lady Baget h Nahghter and heir. 


CowPrR, 
Forte ſe. Rep. 
332. 

Mod. Caſ. 249. 
381. 

A cyvenant to pay the mortgage money not ſuable in equity, unleſs covenantor receives the money; 
as where a feme ſole, ſeiſed of lands, mortgages, and marries B. and the mortgage is aſſigaed, and 
B. in the deed of aſſignment covenants to pay the money and dies, his perſonal eftate not liable in 
Equity to pay the mortgage- money. 

The lady Baget afterwards joined with her huſband: Sir 
Edioard in a deed and fine, whereby ſhe ſettled her eſtate on 
her huſband and herſelf and the heirs male of the body of he 


huſband. » 


It happened that the mortgagee wanting his money, vit 
Edward joined in an aſſignment of the mortgage, and cove- 
nanted that he, or his n., or one of _ would pay the 
money. 

Afterwards Sir Edward Bagot died, leaving Sir J/ater his 
ſon by his ſaid wife, and his lady intermarried with the deſen- 
dant colonel Oughton, and died. 


And the queſtion being, whether, by reaſon of the cort- 
nant from the ſaid Sir Edward Paget, for the payment of th 
3500 l. mortzage-money, Sir Edward's perſonal effite {hould 
be liable to pay the ſame ? 


It was decreed (1) by lord chancellor, that this covenall 

by Sir Edward ſuould not oblige his - perſonal eſtate to go i 

eaſe of the mortgaged premiſſes; foraſmuch as the debt being 

(a) ori; ginally Sir Thomas Wagſtaſf's, and continuing to beſo, 

wy Rs the covenant upon the transferring the mortgage was an 1 

poſt. 2 vol. 659. ditional ſecurity for the ſatisfaction only of the lender, an 
(3) not intended to alter the nature of the debt. 


[ 348 ] 


( Vide the 


© (1) Reg. Lib. A. 1716. fol. 438. 
(2) Et vide Howell v. Price, ante, 294, (note). 
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De Term. Paſchæ, 1717. 


From hence, as it ſeems, it may be inferred, that if a feme 
ſole makes a mortgage, and receives the money, and marries, 
and then the mortgage is transferred, the huſband joining in the 
angnment, and covenanting to pay the money, the wife, or 
the heirs of the wife, upon the death of the huſband, ſhall not 
compel an application of the huſband's perſonal eftate for the 
payment of this mortgage- money. Secus if the huſband had 
received this money, | „3 


Dean and Chapter of Dublin verſus Dowgatt. 


HE arch des of Dublin moved for a mandamus in 
T the court of king's bench in Ireland, to be directed 
to the dean and chapter of Dublin, commanding them to admit 
him to a ſtall in the cathedral church of Dublin, and to a vote 
in the chapter, 


And upen that motion, and arguments thereon, the court 
of B. R. there granted firſt a mandamus, then an alias, and at 
laſt a peremptory mandamus. 

Afterwards the dean and chapter brought a writ of error 
iſuing out of the court of chancery here, and returnable in 
the court of B. R. at Weſiminſter; and it was moved, in re- 
gard the king's bench in Ireland had not made any return to 
the writ of error, that the court of chancery would order them 


ls to make their return, and in the mean time to ſtay all the pro- 
Het ceedings upon the mandamus, | 
For which purpoſe it was inſiſted, 1/7, that a writ of error 

wy wasa writ of right, and the king's writ, and the only remedy 
this that the ſubject had to be redreſſed, when wronged by the 
nod nen proceedings in an inferior court; as the court of 

| king's bench in Ireland was, with reſpect to the court of 
ſenant king's bench in (a) England. 
5 adh, that if a writ of error did not lie in this caſe, on ac- 
bei 


count of it's not being a judgment, but only a rule upon a 
motion; yet the court of B. R. in Ireland ought to return 
this; like the caſe, where the ſtatute of 21 Fac. 1. cap. 23. 
05 ** that after iſſue joined, a habeas corpus ſhall not remove 

'acauſe out of an inferior court”, ill the inferior court 
ought to make their (2) return to the court from whence the 
babeas corpus ifſued, of the ſpecial matter, tho” they have liberty 
to proceed notwifnſtandiag. | 


) beſo, 


an ad- 


ir, ud 
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BAGOT v. 
CUGRTON. 


Caſe 93. 
Lord Chan- 


ccllor 
(CoOWPER, 
Whether error 
lies on a rule, 
or award of a 
mandamus, 
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(a) Vide poft, 
2 vol. 262, 

Sir Jo. Fryer 
verſus Barnard, 
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DEAN &c. or 
DvuBLIN v. 
Dow Arr. 


(a) 9 Ann, 
cap. 20. 


[ 359 } 
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cery, and only deſired time to conſider what to return, doubt. 


De Term. Paſchæ, 1717. 


34%, That upon a mandamus, ſince the ſtatute relating to. 


mandamus's (a), which allows ſpecial pleadings to it, it is plain th 
error lies; but however, there ought to be a return to the th 


wiit. va 


On the other fide it was ſaid, that it was very true, ſince 
the ſtatute which allows #pecial pleadings, to a mandamus, 
error lay of a judgment thereon ; becauſe it is now in the nature 
of an action, and colts are given by the ſtatute for that hide 
which prevails. 


But this isno argument that error lies of a mandamus where 
there is no plea to it, and only a rule awarded for the mandz. 
mus, Which is not in nature of a Judgment, 


| That the late ſtatute of mandamus's did not eaten to Ireland; 
ſo that there could be no ſpecial pleadings, by way of replica- 
tion to it, as nom there may be in England. 


That this was like a prohibition granted upon a motion, of 
which no writ of error lies; as was adjudged in the houſe of 
lords in the biſhop of S. David's caſe, who moved for a pro- 
hibition in the king's bench to ſtay the proceedings in the 
archbiſhop's court, in order to his deprivation, and the court 
of king's bench denied it; and on that, the biſhop of 8. Davis 
brought error in the houſe of lords, who held it did (a) not 
lie; which was apprehended to be the ſame caſe. But if there 
was a declaration -upon a prohibition, and judgment * 
thereupon, in ſuch caſe error would lie. 


But it being ſaid, the court of B. R. in Ireland were di. 
poſed to ſhew all obedience and reſpect to the court of cha- 


ing whether this writ of error lay, and that they would ſub- 
mit, until they ſhould make a return to the writ of error, to 
ſtay proceedings upon. the mandamus; the court gave then 
their own time, | 


On this occaſion Parker C. J. (who together with C. J 
King, and C. B. Bury, were deſired by lord chancellor Cup 
to aſſiſt at the motion, ) ſaid, that the court of chancery might 


ſuperſede this writ of error quia improvide emanavit, if it were ſo, 


3 Alle 


8 
De Term. Paſchæ, 1717. 


Alſo he ſaid, that a mandamus, ſince the late ſtatute, was in DEAN &c. os 6 
the nature of an action, ſpecial replications, and pleadings DuBLIN b. 6 
: Ik . : : | DowGcaTT. 12 
therein being admitted, and coſts given to either ſide that pre- : {Wn 
: : | Writ of error of 1 
yailed : | | a judgment on 1 
4 ny 87 2 a mandamus, x 1. 
And that a caſe had happened in the king's bench where no ſuperſedeas Hd 
c 8 - . to a peremptory 1 
judgment was given upon ſpecial pleadings upon the late ſtatute, mandamus, . 
for the mandamus, and the defendant brought error, and it was 10 
admitted error lay; yet this was held to be no ſuperſedeas to the 5 | | 
peremptory mandamus ; for that ſuch a conſtruction would = 
quite defeat the end of the ſtatute, and prevent the officer, | My 
who was choſen annually, from having any fruit of the 0 
mandumus. ö | 
And King C. J. took notice, that the words of the ſtatute 0 
1 were, that in caſe judgment were given for the mandamus, a 1 
5 a) peremptory mandamus ſhould be granted without delay (1). (a) Vide ſeQ. 2. 10 
(1) Upon return being made to the * That no writ of error will lie upon of 
of writ of error, it was afterwards deter- «© award of a peremptory mandamus.” 5 
of mined in the court of K. B. and affirm- 2 Bro, Parl. Ca. 554. Pa 
105 ed upon appeal to the houſe of lords, ; 171 
the 14 
ourt 1 
bis 1 "| f 
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within the clauſe of retrieving the eſtate, by returning to the 
proteſtant 


4 1 pro 
1249 28 
W ( 352 ] ON 4 
FE, | | | 5 : was 
' Term. S. Trinitatis, 1717, left 
1 : thei 
2 | ; of t] 

( | | „ ſaid 
EO the | 
Caſe 94. Vane ver ſus Fletcher. | in en 
Lord Chan- e whe 
cellor _ OIR Henry Fletcher, having a conſiderable eſtate in fee- 
h CowPER. ſimple in Cumberland, and being converted to the Popiſh 4 pl 
* F. Ab. religion, conveyed his eſtate by ſettlement to truſtees in fee, ” 
31, pl. 9. 8 Fit 
477. pl. Is in truſt that he ſhould have a rent- charge thereout for his life, Tay 
| and then in truſt to ſecure his ſiſters portions; and afterward; "ILY 
to the uſe of Henry Fletcher, a remote relation and a papif, . 
for ninety- nine years, if he ſhould fo long live; remainder to papif 
the truſtees and their heirs during the life of the ſaid Heny "ION 
Fletcher, to preſerve contingent remainders, remainder to his for 

firſt and other ſon in tail male; and for want of ſuch iſſue, to 7 
Sir Henry's nephew Richard Jane for his life, and ſo to hi I J 
firſt, c. ſon in tail male, upon condition to change his name 4 55 

from Vane to Fletcher, with remainders over. « c 
Sir Henry Fletcher died without iſſue, and Henry Fletcher the « a6 
papiſt had no iſſue, and Richard Jane the remainder-man, to- ciohte 
gether with the ſiſters and heirs gt law of Sir Henry Fletcher, the pa 
brought their ſeveral bills, ſetting forth, that Henry Flitcher, bs tro 
[ 353 J being a papift, was by the act of the 11 & 12 WJ. 3. cap. + as 
| ſect. 4. diſabled to take any real eſtate, or any truſt thereout; payiſt 
wherefore their reſpective bills prayed, that the reſpeRiive made t 
plaintiffs ſhould be let into the poſſeſſion of the premiſſes. in queſ 
Lord chancellor at firſt inclined to direct an iſſue to tr), Alb 
whether Henry Fletcher was a papiſt at the time that this fe- hold la 
mainder ſhould have veſted in him; and this was deſired by Sir Fs 
Equity net to the plaintiffs; but in regard the act of parliament inflicted 3 by furre 
take advan. forfeiture and diſability, (for which reaſon it was to be taken Wl = 
* of a tog- ſtrictly,) and the ſaid Henry Fletcher being above eighteen yeats : 
iture, xg (1) VI 
of age at the time of the making of the ſettlement, and ſo not g Bro. P. 


De Term. 8. Trin. 1715. 


proteſtant religion, (which probably was (a) intended by the 
parliament, ) his lordſhip would not aſſiſt the plaintiffs ſo far, 
as to direct an iſſue (1) to try, whether the ſaid Henry Fletcher 
was a papiſt, at the time when the ſettlement was made; but 
left the heir at law, and the remainder-man, to go on and try 
their ejectments upon ſeveral demiſes ; and directed, that none 
of the truſt- terms, or eſtates in the ſettlement, previous to the 
ſaid eſtate limited to Henry Fletcher the papiſt, or meſne betwixt 
the papiſt and Mr. Jane the remainder-man, ſhould be given 
in evidence, or inſiſted upon; to the intent it might be tried, 
whether Henry Fletcher, who was ſtrongly affirmed to be a 
papiſt, (but had on the other ſide controverted it,) was capa- 
ble of taking or not; and who had the title, in caſe Henry 


Vans ov. 
FiETCHER, 


(a) Vide poſt, 
2 vol. 6 

Hill verſus 
Filkin, & lord 
Macclesfield's 
opinion therein. 


By the ſtatute 
againſt the 
growth of po- 
pery, papiſt un- 
der eighteen 
diſabled to take 
only till con- 
foͤrmity, if above 
eighteen, diſ- 
abled for ever. 


ö Fletcher the papiſt was not capable of taking; the remainder- 
' man inſiſting, that the limitations to the papiſt being void, 
a therefore he was to take (2) preſently; and the heir inſiſting, 
, that the remainder-man was not to take until Fletcher the 
0 papiſt ſhould be dead without iſſue ; and that in the mean time 
0 the eſtate ſhould deſcend to the heir, as undiſpoſed of by the 
in perſon that made the ſettlement. 
- elt is remarkable, that the Llauſe of the ſtatute of 11 & 12 
ls IV. z. made to prevent the growth of popery, which ſays, 
0 * The next of kin, that is a proteſtant, ſhall enter and enjoy 
« the lands during the life of the papiſt, or until he ſhall con- 
the « form,” extends only to the caſe, where the papiſt is under 
to- eighteen at the time that any lands come to him; but where 
her, the papiſt is above eighteen when the lands come to him, or 
her 


in truſt for him, ſuch papiſt is utterly diſabled to take, and the 
eſtate void; ſo that in the principal caſe, Henry Fletcher the 
ppiſt being above eighteen at the time when the limitation was 


made to him, his next of kin made no pretenſion to the eſtate 
in queſtion, 


Allo in this caſe, there were certain cuſtomary or copy- 
bold lands, held of the borough of Cockermouth, which the ſaid 


dir Henry Fletcher was ſeiſed of, and which could not paſs, but 
dy ſurrender, 


— — 8 


1 


3 
? 


Voluntary con- 
veyance of a 
copyhold, or 
other eſtate, not 
helped in equity 
againſt the heir. 


(1) Vide Stephen's Hoſpital v. Saban, 6 Bro. Parl. Ca. 107. 
5 Bro, Parl. Ca, 454. Hechen v. Meade, Lord Kinſale, 6 Bro. Parl. 


| (2) Vide Carrick v. n poſt. 2 vol. 362. 
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O*Crady v. 
Ca. 284. 
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Vinty, And on behalf of Henry Fletcher, it was ſaid, that dir Henry | mo! 

"Fuercnutr. had done all that lay in his power to ſurrender them, for be debt 

2 had made a letter of attorney to J. S. to ſurrender the pre- 7 

miſſes, and the ſteward or tenants refuſed to accept them, truf] 

inſiſting, that they ought to keep the letter of attorney; debt 

upon which they broke off, and no ſurrender was made, A 

But | acco 

Lord chancellor thought this a lucky accident in favour of and i 

the heir, which equity ought not to deprive him of, any more, truſte 

than if the copyholder and the lord had diſagreed about a fine, ney 1 

which had prevented a ſurrender ; and that this being a vo. Cure 

luntary conveyance was not to be aſſiſted in equity, like the Cebts, 

] caſe of a conveyance to a wife (1) or child. But if the heir In. 

[ 335 12 at law had himſelf done any thing to have prevented the ac- brothe 

4 ceptance of the ſurrender, that had been material. the m: 

Beſides, after all, it did not appear in this caſe, that gir H 4 paic 

Fletcher had done all in his power for the making the ſurrender; | 4 1 

for which reaſon the title to the copyhold premiſſes was de- Et 

clared by the court to be in the heir, af % 

85 | ; 1 Aﬀe; 

(a) Vide Watts v. Bullas, ante, 60. Roy's . 

| Cerdell 

| . . Upor 

Caſe 95. Pooley & al' verſus Ray. int 

pt org 5 bo. IR John Cordell, ſeiſed in fee of a conſiderable eſtate i 3 
pl. 1. 8 Sufſolk, was indebted to Clement Ray the ſteward of hs IP 
A mortgage courts, and who was an attorney at law, in 400 J. by mon Then 

wag i 1 gage dated the 1 Jan. 1701. taken in the name of Millan notice of 

ee Taylor; and afterwards Sir Fohn Cordell in May 1704. died 1 th 
and pays it away without iflue, leaving his two ſiſters, Elizabeth King, and Mar- 750 in 
6 ee wr garet Firebraſs, his heirs at law, | Maſter 
284 . had been latisfied in the reflawr'y life time; the executor muſt refund, tho . de 
bad befere paid the money away in debts, which he had not otherwiſe ailets to pay. Paid, Iten 
Elizabeth King died leaving an infant ſon, now one of the 13 

plaintiffs, but by her will deviſed her moiety of the eſtate x ® wp 

two truſtees, the plaintiff Pooley and one Golding, in fee, u 18 5 

truſt to join with the other ſiſter Margaret, to raiſe by fat = : 

vl, I 


, 1 
mortgage, Sc. of ſo much of the eſtate as was neceſ) 
| gue 


5 De Term. 8. Trin. 1717. 


monies ſufficient for the payment of her brother's (Sir John's) 
debts. | 


The creditors of Sir Fohn Cordell brought a bill againſt the 
truſtees Pooley and Golding, to have a ſale for payment of their 
debts, | 


And on hearing of the cauſe, the — of the late queen, an 
account was decreed to be taken of Sir John's perſonal eſtate; 
and if that ſhould not be ſufficient to pay the debts, then the 
truſtees were to join in a ſale or mortgage to raiſe what mo- 
| ney was requiſite, and all the other creditors of Sir 7h 
| Crrdell were to come in before the maſter, to prove their 

debts. c | 
In April 1709. Clement Ray the mortgagee died, leaving his 
brother the defendant Iſaac Ray executor, who coming before 
the maſter, and not admitting any of his mortgage-money to 
be paid, proved the execution of the deed, and ſo got a report 
for his whole principal and intereſt as due; which report was 
| afterwards confirmed and made abſolute; and the money 
amounting to 700 J. was, all of it, on the third of Nvember 1711, 
paid by the truſtees. | 


Afterwards it appeared by a copy of an account, under Clement 
Riy's own hand, that 353 7. 13 5. 1 4. had been paid by Sir John 
Cerdell in his life-time, | : 

Upon this, the truſtees and infant bring a bill to be relieved 
2zainſt this over-payment. The defendant pleaded the former 
cecree, report, and proceedings; but, it being the caſe of an 
e IN * 
Ae infant, the plea was . | 

| : 7 
| Then the defendant anſwered and inſiſted, that before any 


nort- : 
un ice of the plaintiff's demand on account of this ovgr-pay- 
dil ment, the defendant, as executor of Ray, had paid a ay this 


7291, in the debts of his teſtator. | 
Maſter of the Rolls: Let the maſter ſee, whether there has 


been a double payment; and as to ſo much as has been over- 


Mar- 


, tho tt 


me executor of Ray; and the executor to be at liberty to ſue 


lch creditors, as through miſtake he has paid, to make 
en refund, | ” 


of the 
ate 0 


fee, i 

py fall . 
ear Vol. I. 3. 3 1 And 
mon 


Pad, it muſt be allowed to the plaintiffs, and paid back by 


Pool E Y v. 


[ 256 ] 
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Po2LEY v. 


3 And there being an appeal from this decree to the lord chan. 


cellor Cowper, his lordſhip (1) affirmed the decree, declaring, 
that tho' this might be a hard caſe, yet if the plaintiffs had: 
right to be repaid their money, which they had over-paid on 
the mortgage, this right could not be overthrown by the de. 
fendant the executor's applying the money in any mannerhe 
ſhould think fit; any more, than if an executor at law ſhoull 
recover a debt, and pay the teſtator's debts with it, and after, 
wards this judgment recovered by the executor is reverſed in 
error; the executor mult xeſtore the money to the plaintiff in 
error; and his having paid it away in debts of his teſtata, 
will not excuſe him from paying it back. 


So in the ſame manner, if there were a decree for the es. 
ecutor to be paid a ſum of money by the defendant, and the 
executor, having received the money, pays it away in debts; 
and then the defendant, againſt whom the executor had recover- 
cd the decree, brings an appeal, and reverſes the decree; tie 
plaintiff in the appeal ſhall be reſtored to the money. 


Secus if the defendant had delayed the appeal, and willing) 
ſtood by, whilſt the executor paid away this money to the 
teltator's creditors; for this would be drawing the executor 
into a ſnare; but notaing of this kind appearing in the preſent 
caſe, affirm the decree. 


—— Cc. 


(1) Reg. Lib. B. 1716, fo. 419. of, what he ha$ been overpaid, a al 
His lordſhip was of opinion, that cc though he hath applied the fame 1 
© although the defendant Nay's pay- * „ ſanstaction of his brother” s debts, and 
© ment of 7007. among{ his brother's * the rather for that it is doubtful wit- 
«* creditors, be ah accident which falls „ ther he did not know how the ac 
„ hard upon him, yet it is impoluble counts ſtood between his brother tht 
© for the plaintiti to make them parties. ce teſtator, and Sir Jebn Cordell, be- 
; b ny there being an evident miſtake “fore ſuch application made, and 

in the former account, there ought to « {oth therefore order the ſaid dec? 
oY Joe a refunding by the defendant Ray, * to be confirmed, &c.“ 


* 


. 


Cie . Baſſet ver/us Clapham. 
[ 258 ] I” E after marriage makes a voluntary ſettlement of his 


Sir 1OSEPH 


JESYLL contingent remainders, remainder to his firſt, &c, fon in ti 


Mals of me : : 4. 
8 ſucceiively, remainder to himſelf in fee; and contraxils 


7, 18 
2 Pg: Ca. A 0. 5 4 
74% l. Truftees to preſerve contingent remainders * a voluntary ſettlement, decreed to join 
a faic tor paymeat of debts, | 
5 5 | | debts, 


lands to himſelf for life, remainder to truſtees to ſuppoſt 


temai. 
of the 
nuſbar 
Was ne 
contin 
ears 


If it hai 


(i) R 


4 gere al 


Fic Our. 
* Arecting 
n v. þ 


28 ET 
22 wit. 
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debts, he afterwards makes a conveyance of his eſtate to other 
truſtees for payment of theſe debts. | | 

The creditors bring a bill, and (int.“ al') inſiſt, that the 
truſtees for preſerving contingent gemainders ſhould join in 
the ſale to deſtroy the contingent remainders; and this came 
on by conſent before Sir Foſeph Fekyll, who took time to con- 
{der of it, alledging, that though in the caſe of Sir Thomas (a) 
Ti1pen, where truſtees had joined in cutting off remainders 
created by a voluntary ſettlement, the court, on a bill brought 
by a remote relation, had refuſed to puniſh them, as diſtinguiſh- 
ing betwixt a voluntary ſettlement, and one made on a value 
able conſideration ;z yet he had not known a precedent, where 
the court ever decreed the truſtees to join in deſtroying the 
contingent remainders; this being the (b) reverſe of the pur- 
poſe for which they were at firſt inſtituted. 


But this cauſe coming on in Auguſt 1717, and a precedent 
being ſhewn, 'where ſuch a decree was pronounced, his ho- 
nour decreed, that the truſtees ſhould join to deſtroy (1) the 
contingent remainders, and be indemnikied, it being at the ſuit 
ot creditors, and for raiſing of money for the payment 6f 
debts, 


Note; Sir Thomas Tippen's caſe was, where upon a mar- 
tiage, a ſettlement was made by a third perſon, to the uſe of 


1 1 the huſband for ninety-nine years, remainder to truſtees dur- 
me 1 ing the life of the huſband, to ſupport contingent remainders, 
wa | remainder to the wife for life, remainder to the firſt, Sc. ſon 
bs 1 of the marriage, remainder to the heirs of the body of the 
her the band, remainder to the right heirs of the huſband; there 
, 1 was no iflue of the marriage, and the remainder in ſee being 
od contingent, in regard the limitation to the huſband was for 


825 only, and the eſtate not moving from the huſband, (for 
tit had, the remainder limited to the right heirs of the huſband 


PaxsSETT vv. 
CLAPKAM. 


(a) Tippen vers 
ſus Piggot, 
Mich. 1713s 


(5) Ante 129. 
Pye verſus 
Gorge. Poſt. 
Elſe verſus Of- 
born, 388. & 
Manſel verſus 
Manſel, poſt. 
2 vol. 678. 


[ 359 ] 


t of bs WW (1) Reg. Lib. A. 1716. fo. 460. Lawton, pot. 2 vol. 370. Symance 4. 1 
ſuppoſt 8 we are tome few inſtances in which Tatton, 1 Atk. 613. Woodhouſe v. mY 
Tf al "1 court has exerciſed its diſcretion by Hojeins, 3 Atk. 22. And it ſeems un- 2 | | 
— Wecuaz truitees to join in deſtroying ſafe in any caſe for a truſtee ſo to do 7 
traci E contingent remainders, as in Miuuing- without the directions of a court of 1% 


1 5 — * 
1 V. Feley, poſt. 635. But this is 


1010 1 "to + 8 
d to) aue with great caution, Townſend v. 


debty 


U 2 * 


equity. Vide Manſell v. Manſeil, poit, 
2 vol. 678; -. 
would 


- 


De Term. S. Trin. 1717. 


'F 


Basszrr v. would have been the old reverſion,) the truſtees joined to de. 


en 


I CLAPHAM | f 1 : 
N a ſtroy this contingent remainder. or 
Y 9 
. And on this caſe being cited, it was ſaid by the maſter of of 
1 the rolls, that if a ſon had been afterwards born, it would We 
| have been a breach of truſt ; but this remainder to the right | 
+ 1. heirs of the huſband, being a remote limitation, and not within Pi. 
5 4 the conſideration of the ſettlement, and voluntary, equity would tru 
5 51 not puniſh it as a breach of truſt, on 
N | } 
28 Case. Hayter, Heir of Ambroſe Pile, Plaintiff; E; 
91 R 4e 
5 | od, — | 
j C 360-] , Defendant. hor: 
1 5 
* At che Rolls, 5 i tor: 
'ﬆ (Argument for the Plaintiff Hayter a Pauper.) 
j 2 Eg. Ea. Ab. 2 
= . 2 Zo * n | 
5 P We 3 ROSE Pile had a wife Margaret, and being ſeiſed are 
A. ſeiſed in fee 
e HER"Y in fee of an eſtate in Hertſardſbire, by his denen of z 
BY 3” Jaye domiſe dated 2.0 Aus u/? 167 70, lemiles the premitles to a truſtee tern 
& C., for ninety- . 3 77 . 2 : of Pi 
nine years, in (Villiam Abrahail) his executors and adminiſtrators for ninety- Pg 
trait for hinifclf . . . . . ; Ty 
nd the wife for NINE years, in truſt for himſelf and his wife Margaret for their rs 
+a! ine ad lives and the life of the ſurvivor, and after the death of the 
the lie of tne £ . - . . . . 4 
ſurvivor, and ſurvivor, in truſt for the heirs of their two bodies; and in de- : 47 
rap } » 1 | % * V © > 7 de 
n ee fault oi luch iflue, then in truſt for the heirs of the body of as 
n | PS wor 
. * Ambroſe Pile the huſband; and in default of ſuch iſſue, in trul ” 
cirs of their e ; . . i | rut 
two bodies; for the heirs of the ſurvivor of the huſband and wife. | 
and in de- Wo Ar 
fault of ſuch iſſue, chen i in truſt for the heirs of the body of the buſhand ; and in default of fach iſſie, : | 
in tru for the heirs of the [urvivor of the huſband and wife. Huſband 18 wife have iſiue 1 as nm 
the huſband dies, and then the ſon dies in the lite of the mother without iſſue, the mother ad OT h 
niiters to her huſband and ſon, and atligus this term to the defendant. Decreed her Koa ol Wie 
intitied, and that the term ſhould not go te the heir of the hutband as attendant on the reverſion, 17 
JAE. 
5 $ p : 1 
The hufband and wife have ie one ſon James Pile, the vetwl. 
: huſband Aud raſe Pile dies; aiterwards In 
i The fon James Pile dies in the life of the mother, being a Pla, 2 
_ infant, and without iſſue. itto | 
= a 8 
++ "a | . 3 4 this te 
8 Margaret Pile the mother, having adminiſtred, as well to 1 
8 her huſband, as to her ſon, aſizns this term of ninety-nne : 15 
9 . <5 J nen 
F 1 years to the Getencant Rod; whereupon, "on 
1 f 1 : ; | the ter 
1 [ 3641 ] The queſtion | is, who is intitled to the truſt of this term! "W 
wal L . . 
6 Whether it is attendant on the reverſion, and conſequent! 5 
; . o * — * 0 7 ; * ut 
belongs to the plaintiff who is heir at law of this Ambre/s Pit, 5 
- . . = 2 2 a ! re 5 
and is intitled to the reverſion in fee expectant on this term; 4 kl 
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or whether the defendant Rod be intitled thereto, as aſſignee 
of Margaret the wife, who appears to have admiaifired as 
vel to her huſband, as her ſon ? | 


And, I take it, the plaintiff as heir at law of this Ambreſe 
bie, as he is intitled to the reverſion, fo is he intitled to the 
truſt of the term, and that this term, in bes aps: + is attendant 
on the reverſion. 


In ſpeaking to this matter, I would beg leave to conſider, 


1/7, That this | is not a term in gr, but a term created 
de nouo, created by him, who, at the ſame time, had the in- 
heritance, and 9 n in law from the 
tor mer. 


240, That equity favours that conſtruction, by which terms 
are looked upon as attendant on the inheritance, 


za, That in this caſe, the truſts declared touching this 
term (excepting ſuch truſts only as are void) are all deter- 
mined ; and that therefore this term ſhall attend the inhe- 
ritance. 


4thly, That in this caſe, the words appointing the remain=- 
der to the heirs of the body of the huſband and wife are good 
words of purchaſe, and not of mation, it being in caſe of a 
truſt of a term. 


And, in the laſt place, I ſhall mention ſome caſes which, 
in my apprehention, come up to the principal caſe, and in 
which terms have been decrced to attend the inheritance; 


17, Then I would obſerve, that the law itſelf diſtinguiſhes 
betwixt a term created de novo, and a term in groſs, *' 

In 10 C. 87. (Leonard Love's caſe,) and 1 Rel. Aoridg. $31. 
ng an | 1 
N itto F. S. and the heirs male of his body for 500 years, tho? 
this term ſhall go to the executors and adminiſtrators of 3 
and not deſcend to the heirs male of the body of F. §. yet 
en J. §. the deviſee of the term dies without iſſue male; 


tie term ſhall ceaſe, for the benefit of the teſtator's heir at 
law, 


vell to 


Ane 
3 134 
OY 


term! 
zuent!f 
JL Pit, 
term; 

67 


But the law is plainly otherwiſe in caſe of a deviſe of a term 
in ; and therefore, in 1 Rol. Abridg. 831. Pla. 1. Leven- 
ep and Abbey, where A. poſſeſſed of a term of 500 years, 

8 | U 3 |  eJeviſes 


Pla. 2, it is adjudged, that if one ſeiſed in fee of land, deviſes ' 


HayTER v. 
Rop, 
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An heir it pre- 
ferred to an exe- 
eu dor. 
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deviſes it to B. and the heirs male of his body, here, though 
B. the deviſee dies without heirs male of his body, yet the 
term ſhall continue in B. 's executors, and ſhall not revert for 
the benefit of the teftator's executors, as in the former caſe, 
it will ceaſe for the benefit of the heir. So that it is plain, 
even the law diſtinguiſhes betwixt a term created de novo Out 


of an inheritance, (which is the preſent caſe) and a term in greſs 


I muſt admit, that in the principal caſe, the term itſelf for 
ninety-nine years is not determined, but is now in being, it 
being an abſolute term at the time of its creation. - 

But what I rely upon is, that though the term itſelf is not 
determined, yet all the truſts declared touching it, are at an 
end; and that therefore the term ſhall, in equity, attend the 
inheritance, which is the ſame thing, with regard to the 
equitable conſideration of it, as if the term itſelf were deter- 
mined, and conſequently that it belongs to the plaintiff who 
has the inheritance. | 

In the next place I would take notice, that equity favours the 
conſtruction, whereby terms for years are looked upon as at- 
tendant on the inheritance. | 


The creating of theſe long terms is a diſmembering of the 
inheritance, and a creating of fractions of eſtates z but when 
equity conſtrues the term to be attending upon the inheritance, 

is is again uniting the term to the reverſion, and reſtoring 
it to the inheritance, from whence it was before taken, And 
reſtitutions are always favoured at law as well as in equity. 


Beſides, conſtruing a term to attend the inheritance, is 2n 
interpretation in favour of the heir at law; and an heir both in 
law and equity, is preferred to an executor, or adminiſtrator; 
an heir muſt be of the blood of the anceſtor from whom he claims 
to inherit; nay, he mult be of the whole blood, for being of tic 
half blood will not ſerve his turn; but an executor, or admini- 


ſtrator, / may not be of the blood at all, but may chance to be i 


mere ſhranger. | 

1 ſhall only cite one cafe. in law, and one in equity, in 
relation to this matter, viz. that an heir is preferred to a 
executor. | | 

In 3 Levinz 47. Holt verſus the biſhop of Wincheſter, there 
is this caſe: An incumbent of a church purchaſes the inherit 
ance of the advowſon and dies, and the diſpute being betwX 
the heir and executor, who ſhould preſent to the church? 


cert 
heir: 

=A 
truſt 
caſe, 
nine 
for h 
and 
Plain, 
that 
forth 
Of 
that \ 
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wife f 
®ppart 
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It was objected for the executor, that the advowſon did not HAT ER v. 
deſcend to the heir, until after the death of the incumbent; Rop. 
whereas by the death of the anceſtor the church became void, 
and by this means the avoidance was ſevered from the inherit- 
ance, and veſted in the.executor, as a flower fallen. 
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But adjudged, in favour of the heir, that all was but as one 
intant, and where thoſe two titles concur in one inſtant, the 
heir ſhall be preferred, as claiming under the elder right, 


. ern KAY 


it And as the law prefers an heir to an executor, even where | i | 
there is a concurrence of right, fo æguitas ſeguitur legem, as " 
ot every day's experience ſhews, that an heir ſhall compel the ; 1 
an perſonal eſtate out of the executor's or adminiſtrator's hands, Wo 
he in aid of the real eſtate, to exonerate and clear the latter; i | 
the ich is a plain proof, that the heir, in equity, is (a) more (a) Vide ante 5 
er- fzvoured than the executor, or adminiſtrator, ke — 1 
tho . | : x & poſt. 483. 
But in the next place (and what I pretty much inſiſt on) it Chaplin verſus 
is to be obſerved, that the truſts declared concerning this term Hannes 
the of nincty-years (ſuch of them I mean as are not merely void) 
ate are all determined, and conſequently, when the truſts declared FEE 
concerning this term are all determined, the term ſhall attend ty 
the the inheritance. | | | 184 
ben It will, I preſume, be admitted, that if I am ſeiſed in fee, [ 365 ] 17 * 5 
ce; and make a leaſe for ninety- nine years, withaut- any conſi- 1 
ring lerati inue i | 3 
: deration, and continue in poſſeſſion, and declare no truſt con- 43% 
0 O'S * «wi . 1 
An cerninz the term, this leaſe will be in truſt for me and my Br 
Fo aeirs, a truſt attending upon the reverſion and inheritance, 2 
5 And if this be ſo, where a long term is created, and no 1 ; 
£4 truſt declared, it brings me ſomewhat nearer the principal "7 | 
we cate, (viz.) If a man ſeiſed in fee, creates a term for ninety- 2 | 
e nine years, and declares ſome truſts of the term, (viz.) in truſt „ 
5 for himſelf for life, and afterwards in truſt for his wife for life '+ WM 
mim 0 4 
10 and there ſtops without declaring any further truſts ; it ſeems Þ 
0 4 
plain, and has been reſolved, in equity, that after the truſts 4 
5 that are declared, ſhall be expired, the term ſhall, from thence- | 
ity, i 'orth be attendant on the inheritance. 5 
| to all 1 
bis brings me to the very caſe now before the court, (vz.) | 
3 that where a man is ſeiſed in fee, and creates a term for ninety- 1 
une years, in truſt for himſelf for life, and afterwards to his * = 
nherit- ö 4 5 
8. wife for life, and afterwards upon ſeveral other truſts, that are 
Detwixt ho 
P Pparently void; theſe void truſts, are as no truſts, and it is 
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the ſame thing as if after the truſts limited to the huſband and 
wife for their lives, no truſts at all had been declared; for 
declaring a void truſt, is declaring no truſt. 


Then L ſay, that in the principal caſe all the truſts declare 
by this deed, expectant upon the death of the huſband and wife, 
are void, either by accident, or elſe they were originally void 
even in their creation; and for this purpoſe I muſt beg leave 
Juſt to repeat em huſband, who created this term of 
ninety-nine years, declares the truſt thereof to be to himſelf 
and his wife, for their lives and the life of the ſurvivor; this 
is good; and after the death of the ſurvivor, then in truſt for 
the heirs of the bodies of the huſband and wife, 


Now this was a contingent truſt, and would have been 
good, if there had happened to be ſuch a perſon, as was heir 
of both the bodies of huſband and wife: but then it muſt have 
been ſuch an iſſue of both their bodies, as ſhould have ſut- 
vived them both, for nemo eff heres viventis ; but James Pil, 
the only iſſue of the marriage, dying after the father, and in 
the Jife-time of the mother, he could not take as heir of both 
their bodies, and therefore this limitation, which might by 
Pelſibility have been good, became by accident, void. 


The next limitation is in default of ſuch iſſue, (viz.) in 
delault of iſſue of the bodies of the huſband and wife, then in 
truſt for the heirs - body of the huſband Ambroſe Pil; 


but this is a void limitation; becauſe it is a limitation of a 


truſt of a term, after a failure of ilſue of the bodies of the 
huſband and wife. 


That a limitation over of a truſt of a term, after a failure 
of iſſue, is (1) void, is a principie in law. 


An eitate-tail is ſuch an eſtate, as, in notion of law, may 


Buy 

endure for ever; for which reaſon at common law, before the bod 

atute 4. donic, if a man gave or deviſed lands to another, the 

and the heirs of his body, the donor could limit no remainder that 

„ 22. Over; the donor himſelf had but a (2) poſſibility, which he ſuct 
& ate 74. could not limit over; much leſs can a truſt of a term bear ſuch 1 
367 a limitation. 3 * 
(5) Vide Cafes This was admitted in the duke of (5) Norfelf's caſe, and in katic 
3 z. Pollerſen's Reports, from fol. 24 to fol. 44. there are thirtee" rem 
— —— — 5 | | BEIT ot tem 
7) vide Target v. Geunt, pol. 432. Fo aun 


ſo!emn 
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judges, and many of them ſtronger than the principal caſe, 
and in all of which it is ſolemnly decreed, that a limitation of 
2 term, after a failure of iſſue, is void. Fg 


d 

. The next limitation is, to the heirs of the ſurvivor of the 
0 huſband and wife, (viz.) Ambroſe Pile and Margaret his wife. 
ie But this limitation of the truſt of the term is ſtill more 
of plainly void, it being expectant on the determination of two 


eſtates-tail; this is one remote poſſibility upon another, and 
therefore clearly void, ſo as to have no appearance of a doubt. 


From whence it is evident, that all the truſts declared con- 
cerning this term are determined, 


as %, The truſts for the huſband and wife for their lives, are 
Cir determined by their death, | | . 

1 The next limitation to the heirs of their two bodies was 
5 contingent, and proved to be void, becauſe there happened to 
a i be no heir of both their bodies. | | 

oth The ſubſequent limitations were always and originally void, 
: by they being expectant on a failure of iſſue, and conſequently 


there being no truſt ſubſiſting that was declared touching this 


term, the ſame ſhall attend the inheritance out of which it was 


.) in ; | 
) de nod created. 


en in 


Pit; As to what the court was pleaſed to object, that ſince the 
wo caſes of (a) Burchett and Durdant, and that * of Specet, in the 
Fo houſe of Jords, it was become matter of doubt, whether the 
words [heirs of the bodies of the huſband and wife] ſhould be 
ailure taken in that ſtrict ſenſe, ſo as to require the huſband and 
wife to be both dead, before there could be an heir of their 
bodies; I take it, neither of thoſe caſes come up to this: in 
„ may Burchett and Durdant's caſe, the deviſe was to the heirs of the 
re the body of F. S. now living, which words [now living] deſcribed 
zother, the perſon, and. ſhewed the teſtator to have meant no more, 
ainder than an heir apparent; but in the principal caſe, there are no 
ich he ſuch words as [now living ], nor any words tantamount, 
r ſuci As to the caſe of Specot, (oftner called (b) Long and Beau- 
: mort, where a deviſe was, (after ſeveral other precedent limi- 
and in ations,) to A. for ninety-nine years, if he ſhould ſo long live, 
hirteen 


remainder to the firſt and every other ſon of A. in tail male, 
temainder to the heirs male of the body of his (the teſtator's) 
ant Eliz. Los lawfully begotten; and in default of ſuch 

| : iſſue, 


ſodtemn 


1 


ſolemn reſolutions, moſt of them with the aſſiſtance of the HarTzr v. 


Ron. 


(a) 1 Vent. 334. 
2 Vent. 311. 
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HAvTEA b. iſſue, to his own right heirs; the teſtator by the fame will 
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al 
Kop. taking notice, that his aunt El:zabeth Long was living, and v0 
giving her a legacy; where the court of exchequer (except th 

baron Bury) held the eldeſt ſon of Elizabeth Long ſhould take: 

This judgment was reverſed in Cam” Scacc', and that re- ar 
verſal reverſed in the houſe of lords; but the reaſons of the th 
judgment which prevailed ſeemed to be, for that tho? the lands he 
were deviſed to the heirs male of the body of Elizabeth Long th 
lawfully begotten, yet the will took notice, that Elizabeth 
Long was at that time living, and in default of ſuch iſſue of 8 
Elizabeth Long, the remainder was to go to the teſtator's right if 
heirs. © | | | 5 

[ 369 ] As to the objection which the court made, that the perſon ant 
creating this term de novo, had as abſolute a power over the | 
truſt of the term, as over the term itſelf, and might fever it m 
from the inheritance, and give it to the wife ; that muſt be the 
admitted; but then it muit be by proper words, ſuch as are up 
not here; the truſt of the term might, without doubt, have - 
been limited to the huſband and wife, and the ſurvivor, and 110 
the executors and adminiſtrators of the ſurvivor; or to the 15 
huſband and wife, and to the executors and adminiſtrators of 5 
the wife; but, in this caſe, nothing is limited to the heits of dhe 
the ſurvivor, (who was the wife,) but in default of iſſue of the 3 
marrriage, and alſo in default of iſſue of the body of tix bats 

| huſband and this limitation is void. 220, 

The next thing I would beg leave to confider is, whether, the 
when a truſt of a term is limited to the huſband and wiſe tot tem. 
their lives, remainder to the heirs of their two bodies, the the 
words [heirs of their two bodies] are words of limitation, and ſtatu 

ſo void in caſe of a truſt of a term; or whether they are no! 8 
good by way of deſcriptio perſonæ (1). | of a 

And I apprehend, that the heir of their bodi:s ſhall take mala 
by way of deſcriptio perſonce. huſh; 

. I admit the cafe of Peacock and Spooner (a) was, that the thing 
father poſſeſſed of a term aſſigned it over to truſtees, in trul band 
for his ſon for life, remainder to his fon's wife for life, !t- the h. 
mainder in truſt for the heirs of the body of his ſon's wiſe by If; 
the ſon ; this caſe came on firſt before lord chancellor J. it wo! 

, — Where 


(1) Vide Webb v. Webs, ante, 132. j 
an 
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and he decreed the remaindei to the heirs of the body tobe HayTer , 
void, and that the whole veſted in the wife, which ſhould Rod. 
therefore go to her executors or adminiſtrators. 


* Afterwards it came before the lords (a) „% (% 
and they reverſed the lord Fefferey's decree; it went at laſt into 195. 
the houſe of lords, who affirmed the decree of reverſal, and | *370 J 
held the remainder limited in truſt for the heirs of the body of 
the wife, to be good, by way of deſcription of the perſon. 


But I apprehend, the reaſon of that reſolution was, not, as 
was hinted by the court, for that this was within the equity 
of the ſtatute of H. 7. made againſt jointreſſes diſcontinuing, 
or barring eſtates limited to them ex provi/ione viri, or of his 


— 
3 
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n anceſtor ?: | 

e For ſurely, the ſtatute of H. 7. extends only to freehold 
it eſtates ; it was made to prevent the jointreſs from diſcontinuing 
be the eſtate ſettled upon her, or the remainders limited there- 
re . upon; but a tenant for years could not make. any diſconti- 
27 nuance. The ſtatute of H. 7. was made to prevent jointreſſes 
an 


from levying fines, or ſuffering common recoveries for the 
barring of the iſſue, or the remainder; but a tenant for years 


— 7 E 


$f could never levy a fine, or ſuffer a common recovery, and 4 ; 
s of therefore a term for years could not be within that ſtatute, 1 | 
f the And tho' this caſe of Peacock and Spooner was ſo much agi- 3 | 
| te tated, and ſo often ſpoke to, by the greateſt counſel of that 1 : 
age, yet none of them, according to the account I have of 183 ; 
ther, the caſe, ever made uſe of it as an argument to ſupport the . | | 
remainder limited to the heirs of the body of the wife by 13 | 
the huſband, that this was good within the equity of the — 
ſtatute of H. 7. | 1 he | 
re not But the ſubſtantial reaſon ſeemed to be, that where the truſt 1 


of a term is limited to the huſband and wife for their lives, re- us 
mainder in truſt for the heirs of the body of the wife by the 
bulband, this is good by way of deſcriptio perſonæ; and the ſame 
thing, as if the truſt of the term, after the death of the huſ- 
band and wife, had been limited to ſuch perſon as ſhould be 
the heir of the body of the wife, by the huſband, 


[ 371 ] 


If the remainder had been fo limited, and in thoſe words, 1 
it would ſurely have been good ; and it being in caſe of a truſt, + 
Where the intention of the parties is regarded, equity will 
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conſtrue it, as if the limitation had been expreſſed in ſuch 
words. 


J admit, in cafe of a ſrcehold (a) eſtate the rule is, that if 
the eſtate be limited to the anceſtor for his life, with an im. 
me iate, er meCiate xemainder to the heirs of the body of the 


tenant for lic, theſe are words of limitation: 
Pat in that very caſe pitt if the firſt limitation be to the 


tor for liusty-tine years, if he ſo long live, remainder 


to truſtees during his life 8, em to the heirs of his body; 


now theſa words are not words of limitation, but of purchaſe; 
and tis is more like the principal cafe, : 


Eeſides, in the caſe cf a limitation of a truſt of a term to 


A. for life, remainder to the lieirs of his body, in regard a 
term, or truſt of a term, e deſcend to the heirs of his 


body, the words LO. ot his body] are as foreign, and as far 


from being words of limitation, as if the remainder of the 
truſt of che term bad been limited to the heirs of the body of 
any {#0197 or titird Ds and that ſurely had been good, 


Subſequent to the caſn of Pracock and Spoc ener, viz, in Tris 
Term, 1699. in od 4 Soiemers's time, there was the caſe of 
Da fghrne verius Gcodran (Y), where one Bolt, poflefſe#of 2 
term of nincty-nine years, aſſigned it in truſt for himſelf for 
life, remainder, as to one moiety, in truſt for his wife for lie, 
remainder as to that moicty in truſt for the heirs of the boy 
of the wife by him begotten ; the huſband died leaving iſſue, 
and then the wife died, and the queſtion being betwixt the heir 
of the body and the adminiſtrator of the wife, lord chancellor 
Sommers deereed in favour of the heir of the body of the wife, 
and that this remainder was a good deſcription of the perſon; 
and obſerved, that the decree of Peacock and Spooner in tit 


houſe of lords had ſettled this point, 


I muſt agree, that after this, in the caſe of Mebb and I eb 
{c), where a truſt of a term was limited to the huſband for life, 
remainder to the wife for life, remainder to the heirs of the 
bodies of the huſband and wife, this point came before dit 
John Trevor maſter of the rolls, where it was decreed 

to be a good limitation; after which it came before ord 
Harcourt, who held it an ill one; and then the diſtinction 


was firſt made, that if the limitation of the remainder had 
been 
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— 

deen to the heirs of the body of the wife, according to IIAyvrgA . 
Peacock and Spooner”'s caſe, it had been good within the equity Rop. 

of the ſtatute of H. 7. but before, or ſince that time, I 

never heard of that diſtinction; and as to the weight 

thereof, I ſubmit it to the court on what T have ſaid. 


And now, admitting for argument-ſake, that the truſt of 
this term, created de neu by the huſband that had the fee, 
had been by way of words of limitation, to the huſband and 
wife, and to the heirs of the body of the huſband by the wife: 


1 ſubmit it whether, even in this caſe, if the inheritance [ 373 3 
deicends to the heirs of the body, the term will not attend 
upon it; | 
And if once attendant on the inheritance, it muſt be 
always fo, 


The intent of the party appears to be, that the truſt of the 
term ſhould deſcend; and it is not a naked term, but there is 
an inheritance which may ſupport the diſcent of it; there is, 
believe, no reſolution againſt it, and therefore I take it that 
: tavour of the heir, the truſt of the term ſhall rather go with 
tie inheritance to the heirs of the body of the huſband, than 


| 1, „ HL. 1 . 5 
4; part from the inheritance and go to the executprs and admini- 


_- 


= 8 : IE = —— A. 8 : 1 Y 5 ; : 
IE "LBS : «<p 2 F be b > — 
r 1 N r 2 Wirg . 7 — 2 5 
r n V.. Ar - 2D = 4 2 Sa. . 7 ——— PR * ſh" 
3 . 2 2 Dee Regs ter ” * 2 — — 8 4 —— —— —— 
TE A 9 . . " 3 * r tn eng gt, 4 — 2 — IE s 2 2 — = 
2 N 2 33 —— Pw. ITE 8 Hr ESE 8 1 — ee Ao 5 oe muy * ** . 0 * 
. n r be : RE SIT i —— rr 
1 2 . 0 a 5 8 1 * * e Py © \ 
oth PR Cd SKA e 0 — 2 _= - > 
— 2 1 Codes Ce ah a 


: of lirators of the huſband, and leave a worthleſs inheritance ; 
of expectant on a long term, to deſcend to the heir. | 
. | It is more reaſonable to ſay that, in ſuch a caſe, where the 1 
body lame man has the inheritance, and the truſt of the term for : 1 
ile jears, the term for years ſhall give way to the inheritance; #4 
« heir hos o in fact it was faid by my lord Cowper, in the caſe of 4 
io Vest and Stamfard, which I ſhall cite preſently. 5 
wiſe, And now in the laſt place, as to the caſes on this head, they 

erſon; de many, and ſome of them (as I take it) ſtronger than the 

zn the principal caſe. 

Il a man ſeiſed in fee of lands, raifes a term for payment of 

1 1b his debts, without ſaying, that after his debts paid the term 

or life, All ceaſe, or attend the inheritance, yet equity of courſe 

of the ſays, that after the debts paid, the term ſhall attend the inhe- 

1 litance, becauſe the truſt is at an end. 

lecreed Sth in the principal caſe, the truſts are at an end, the E 

re lors gue trufls being all dead, 

inction Theres 5 | ; f 

_ "ICIOIG, Part ratione, the term ſhall attend the inheritance. 


been Wl 85 | In 


*. 


23 a oft: 


* 


. — * — — — — ＋ 180 97 1. F a 
ws. 47 KIEL r — 2 29 1 "gs © . — 8 * * 4 _ 
As e * Ne „ _ 2 * * g ae WS — LS "RET 2 2 
* EE E n > 7 a - 3p? | ENS — <a. 3 * — 0 — n 
; 277. ET ANS ES £ e l r . er 
8 . . f N I a5» | * : L 
J PR a 


Wo: 


Ot 


5 


nne 


Ss A 5 - 
. ? Mg 4 7 1 ee $<=»;n— 
1 ITS tf 2» : 0 5 — PE Eh Ne” 3.5 ? n 
* — OE OET * 1 » — ; 3 A L oh 42 oft v * e x mh vs. oF #h, Co 2 ; : C 5 > 
\ 3 8 7 22 4 4: ot age 8 4 le E t 7 Co - LE PP. ds 3 N = $4 8 5% y 4 —* N —— * — -Þ 3 ——ůů —ů — — Pi * — 8 = — — 
Y 8 is Rr 32.4 . 2 - 3 . > — 88 — Sy — * . c 
5 aA hs” K. 7 8 1 5 2 8 Boe ns wy P ome ey we Hip AKT 8 Soy EAA r Eſt + bags 3 3 9 fr ah * 2 —_ 
— — — a — — rt , =_ * e , i" I Nei n * . PFs ON Wo 27302 DN 8 TIES £8 LON gs n 2 : a SIP SET ** — 2 ah = 
d hee. n ; be: = „„ GENT ea an he d 7 I OI I or e $21 — e - = ie Wiper a : — a N 
„ er: Ch . c . E 1 E N nb. 5 es 3 COLES: + * * * a q _ * - 4 — — — =o . 2288 4 8 * a _ 
[ N 9 , „ 22 * . . ee £2 n aa ah by * b: 1 * bo ö * IO MO ä 2 2 1 2 — - — 
. . ö — " 0 v oF AE > a * 1 2 * a * N L 
<4 Si Savard o p — " 4 * — md 3 a 
Rt ä 8 „ - 
R 4 * a — 4 8 , Ore” N 2 * 
* - {4 < = 


8 
* os 
86 
18 
N 
2 
ul | 
3 +-y 
Mz; 
*® 


M4 75 err 7 
1 FA © Ss 1 ws 
5 =p y ** 5 * 2 » 
5 0 75 : 


5 


- 2 rY * N 4 .- > 1 
A Ts. 811 2 
coat ay 3 * 

— N. - * 5 
* . N 

2 4 J 6 — 
0 - , 
E 8 


1 


P - 


85 — 


OOO 00 — — — 


HA TTER vv. 


Rop. 


(4) 2 Vern. $20, 


Preced. 


in 


Chan 522. 


De Term. S. Trin. 1717. 


In marriage - ſettlements, there are (generally) terms for 
years created for raiſing portions, and in thoſe caſes, after the 


portions raiſed, the terms ſhall of courſe attend the inhe- 


ritance; nay, and (which is yet ſtronger) where the party who 
was to have the portion died before it became due, the court 
has declared the term ſhould attend the inheritance. 


If a man has a term for years made to him by way of mort. 
gage in his own name, and after wards purchaſes the inheri- 
tance of the premiſſes in a truſtee's name, it has been decreed, 
that the term ſhould attend the inheritance. 


The caſe of Holt verſus Holt is much ſtronger than the 


principal caſe, where a man having a mortgage for years, and 


intending to purchaſe the inheritance, aſſigned the mortgage 
to truſtees, in truſt for himſelf, his executors and adminiſtra. 
tors, and purchaſed the inheritance in his own name; yet the 
truſt of the term was decreed to attend the inheritance, tho' 
aſſigned expreſly in truſt for his executors, which ſhewed, nay 
expreſſed, an intent, that the truſt of the term ſhould go from 
his heirs, and to his executors, 


I ſhall only add one caſe more, which is that of (a) Br 
verſus Stamford, it was in November 1705. before lord keeyer 
Cowper, and is in ſerjeant Salkeld's Rep. 154. A feme ole 
ſciſed in fee, on her marriage with A. made a leaſe to truſtees 
for 100 years, in truſt for her kuſband 4. for his life, remainder 
in truſt for herſelf for life, remainder in truſt for the children 
of the marriage; and for want of ſuch iſſue, in truſt for the 
wife, her executors and adminiſtrators, (which bears a pretty 
near reſemblance to the principal caſe) ; the huſband died, 
and there was no iſſue of that marriage, and the wife married 
a ſecond huſband, and died, and this ſecond huſband, as ad- 
miniſtrator to the wife, ſued in equity for this term; but de- 
creed by lord Czwper, in this caſe, that the truſt of the term 
being at an end, it ſhould attend the inheritance, and ſhould 
not be for the benefit of the ſecond huſband, tho? expreſsly li- 
mited to go to the wife's executors and adminiſtrators ; which 
1s ſtronger than the principal caſe. 


Thus have I humbly laid this poor man's caſe before yout 
honour, 


And upon the whole matter, 


3 


yet it ; 
Gerda 


De Term. 8. Trin. 1717. 
of 
As this is a term created de nows by bim who at the ſame 


time had the inheritance; 
As the heir is more favoured than the executor; 


As the conſtruction of making terms attendant on the inhe- 
ritance has prevailed i in equity; 


As all the truſts declared! concerning' this term, that are 
not void at law, are determined by the death of all the cu 


que trufts; 


As the precedents that have been chat all of them come 
up to the caſe, and ſome go beyond itz ; 


Therefore I hope, for theſe reaſons, the term of ninety-nine 
years, in the principal caſe, ſhall attend the inheritance, and 
conſequently that this pauper, who is heir at law to this inhe- 
ritance, ſhall be intitled to the truſt of the term, 


But afterwards the maſter of the rolls, on conſideration of 
this caſe, decreed the title to belong to the aſſignee of Mar- 
garet Pile the wiſe, and that this term ſhould not be attendant 
on the inheritance ; for that the party, who raiſed this term, 
and had power to ſever it from the inheritance, ſhewed his 
intention ſo to do, by limiting the truſt to the ſurvivor of him 
and his wife, and the heirs of the ſurvivor, which, tho? it was 
a Void limitation, yet ſufficed to ſnew his intent to ſever. ſuch 
term from the reverſion. (1) - 


HayTre v. 
Rop, 


Reſolutis 
Curie, 


_— 


Rep. 6g. 


Attorney General (at the Relation of the Over- 
ſeers of Iſlington) ver/us the Brewers Com- 


pany, 
NFORMA TION to ſettle a charity given by lady Owen 


many years ſince, whereby the deviſed divers lands to the 
defendants the brewers company, in truſt to pay certain an- 
ities thereout to the poor of Iington; ſince which, the lands 
being improved, the information was for an account of this 
charity. 


£ — 
deſendant was allowed no Colts, 


The 


1) Vide Gabat v. Sales, 2 Wilſ. 329. Sccit v. Fenboulet, Bro, Cha, 


— 


Caſe 98. 
Lord Chan- 


cellor 
CowpER. 


2 Eq. Ca. Ab. 
530. Pl. 6. 
Coſts not alw ays 
to follow the 
event of the 
cauſe; as 
where though 
money was 
four:d due to 
the de fendant 
upon account, 


| yet it appearing to be much leſs than had been claimed by the defendant' s anſwer, in that caſ the 
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De Term. S. Trin. 1717. 


The brewers company inſiſt by their anſwer, that there is 


GENERAL v. 800 l. due to them from the charity; but that, however, they 


BBEWERS 
COM PAN. 


37 J 


Intereſt but 
from the time 
ot the maſter's 


re port confirm- 


ed, where the 
debt is not be- 
tore liquidated. 


2 


have not ſtopped the payment to the poor, and are willing 
the improved rents ſhall be applied for the benefit of the 
charity. 


The court, at the hearing, decreed an account of the cha- 
rity, and of the debt due from thence to the company, 


The maſter reports but 180 J. due from the charity to the 
company, and reſerves intereſt and coſts, 


And now the cauſe coming on upon the equity reſeryed, 
the court ordered intereſt to the defendants the company for 
the 1801, from the time of confirming the (1) report, and not 
before ; for that until then, it was no liquidated ſum. 


But as to coſts, the defendants the company to have none, 
though the ballance was in their favour; foraſmuch as they 
would have overcharged the charity fix hundred and twenty 
pounds; and the plaintiffs to have their coſts ; for that they 
had been ſerviceable to the charity, by eaſing them of the 
ſix hundred and n pounds debt, which was claimed 


againſt them. 


The intereſt and the plaintiff's coſts to be paid out of the im- 
proved rents of the charity. 


bt. 


(1) For hs report is as the judgment of the court, vide Brown v. 
Barkbam, poſt. 653, 


Th 
admir 
the da 
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Grace 
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niſtred 
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D E 1 [ 378 ] 


Term. S. Michaelis, 1717. 


Squib verſus Wyn. (1) Caſe 99. 


R. Harbord had four daughters, (viz. the count of Lord Chan- 
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| cellor 

| Kingſton, lady Aiſcaugh, Grace Hatcher, and lady yn, Cowes. | 
end after having given ſome legacies, deviſed his real and Feme covert poſ- | 

: : . | ſeſſed of choſes 1 

perlonal eſtate equally among his four daughters, and died. in action, dies, | 

| ; her huſband ad- [ 

; bing anDmakes a voluntary aſſignment, this is an alteration of the property. So if the huſ- | 

} bind hat ſurvived, and then had died witnvut altering it, oi ſo much as adminiftring to his wife, 

| | 

5 3 Y i 

; The counteſs of Xingſton died inteſtate, and the lord Orford | 

0 aaminiſtred to her, and Mr. Hatcher the huſband of one of if 

4 the daughters, aſſigned over all that ſhare of the perſonal eſtate 1 
which came to his wife, by the death of the counteſs, (and I 
wich conſiſted of choſes in action,) unto Mr. Richard Snow ; pd 

Ne Grace Hatcher afterwards died, and Mr. Hatcher, having mar- | 
ried again, died inteſtate, and his ſecond wife having admi- 

— nittred to him, and having alſo gained adminiſtration in the 

7. 1 


(1) Reg. Lib. B. 17 17. fo. 195. It 7s. 34. actually paid by him to Mr. 
i ppter: by the maſter's report in this Hatcher, which being done, the aſſign- 
cauſe that Mr. Hatcher took out letters ment was delivered up and cancelled, 

0 auminifiration to his wife Grace, and ** His lordſhip was of opinion that as 

de time after her death aſſigned all * the ſpiritual court hath granted to 

be right title and intereſt to and Jane Hatcher letters of adminiſtration 

m his ſaid late wife's ſhare of Mr. to the ſaid Grace Hatcher as to the 

t a or lady King ſton's perſonal ** ſaid third part of the ſaid lady King- ? 


ae to Sneao in confideration of 350 J. for's perſonal eſtate unadminiſtered 
uch ſum 124 7.: 7 


ws, 2 c . — IE 
N e 24224 n 


* 


7. 34. was ac- * by the ſaid Mr. Hatcher; his lord- 

pi by Snow to or for the uſe ** mip was alſo of opinion that the ſaid 

Hatcher. Jane Hatcher, the * defendant Jane, hath a right to the 

: kd wife, having adminiſtered, as ** ſaid third part of the ſaid lady King- 

in the ul , impeached this aſſign- ce. - fton's perſonal eſtate, and doth there- 

end to Snow for fraud; and after fome fore Þvrder that the ſaid lady King- 

they came to an agreement that * flon's perſonal eſtate be divided and 
„ ſhould waive all benefit of the © paid accordingly.“ 


Dh "Szament upon being repaid the 1247. 


LEST 


Vor. I. > 4 ſpiritual 


De Term. 8. Michaelis, 1717. 


ſpiritual court to Grace Hatcher de bonis non 7 adminiſtred by ber 
huſband: 


The queſtion was, who had a right to Mrs. Grace Hatcher 
Hare of the counteſs of Kingſton's perſonal eſtate? 


It was inſiſted for the ſurviving daughters of Mr. Har, 


that Mrs. Hatcher s ſhare. of lady Kingſton” s perſonal eſtate , 
was but a choſe in action, and that though a right to a third 
part of it veſted in Grace Hatcher, yet the huſband's aſſign. 5 
ment of it being only voluntary, was not to be regarded in E 
equity. Secus if the 2 had been for a valuable coll. 5 
deration. * 
That a voluntary aſſignment by Mr. Hatcher would not . 
have bound Mrs. Hatcher, if ſhe had ſurvived, and by the = 
fame reaſon ſhould not bind her repreſentatives, now ſhe ys pet 
dead. the 


Nay, that this aſiignment ta Snow by the buſband was work the 


than voluntary, it being fraudulent, and ſaid to be ſo by bis Ul wit 
ſecond wife who now made a title to it; and therefore ſuch u tion 
aſſignment, as ſhe herſelf who would take advantage of it | Circ 
called fraudulent, ought not to prevail, | perf 


Wherefore if the aſſignment was out of the cafe, the huſbai 
Hatcher, upon the death of his wife, had not (as huſband, and 
furviving his wife) the leaſt right veſted in him, to any of hs 80 


wife's choſes in action, but muſt take out adminiſtration u a1. 
his wife, and after he ſhould have done ſo, the letters of adni. the d 
niſtration would give him nothing, but only a power of altering Wong 
the property, which power if not made ule of, it then vou de 
be as if he had never had it, repref 
That the ſtatute of diſtribution would not better the hu "ag 
band's title in this caſe; ſince the clauſe in the ſtatute d m 
frauds, (29 Car. 2. cap. 3. ſeci. 25.) which ſays, that tit — 

ſtatute of diſtribution ſhall not affect the huſband's right! 
his wife's perſonal eſtate, exempts him from diſtributing, a . f 
in caſes where he has an intere/? veſted in him, which here ol: 3 
had not: ſo that it was the ſame caſe, as if the ſtatute of d be lufie; 
{tribution had never been made; or as if this caſe had by * 
pened before that ſtatute. Conſequently, after the huſban . Uh 
death without altering the property, then the choſes in act 1 3 
a 


of the wife, not adminiſtred by the huſband, did fall wit 
3 


De Term. S. Michaelis, 1717. 


the ſtatute of diſtribution, and became diviſible amongſt the 3 1 
next of kin of Erace the inteſtate, the wife of Hatcher. N k 


Neither was it material that the defendant, the ſecond wife 
of Hatcher, had gained adminiſtration de Bonis non, &c. of Grace 
the firſt wife, tor {till ſhe was but a hand to receive the money, 
ſubject to diſtribution according to the ſtatute. 
Lord chancellor: The huſband's title at law to the perſonal 
eſtate of the wife is favoured ; even a term which is a chattel 
real, ſhall go to the huſband (a) ſurviving his wife; and as to (a) 1 Inſt. 46, 
all the perſonal goods, they are his by the intermarriage. Tho? » 59-8 
the huſband adminiſtring to the wife is (5) liable to pay her (3) vide pot. 
debts, yet he is intitled to the ſurplus, which will go to his a_ of: This. 
repreſentatives; and as to this aſſignment, notwithſtanding it mond vertus 


y the was voluntary, I cannot but think it did bind (1) the pro- Fat TO 


e wh perty; for there might be time ſpent, and delays uſed, before 

the huſband could recover this perſonal eſtate in equity; but 
ack tie delays of ſuits ought not to turn to his prejudice. And | 
by is i with reſpect to the clauſe in the ſtatute of frauds, the excep- [ 381] 
chin tion does not confine it to the life of the huſband, or to the 


circumſtance of his having reduced any part of the wife's 
perſonal eſtate into poſſeſſion, but provides, that no part of 


ber eſtate ſhall be diſtributable amongſt her relations after her 
death. 8 | | 


» of It 


auſband 


nd, and - 
So that it ſeems reaſonable the alignment ſhould be taken 


y of h 
ation u d alter the property; beſides, that it is the very ground of | 
of admis tae difference, that choſes in action are aſſignable (2) in equity, | 


altering tough not at law; and this matter ſeems to have been de- 
en woll eided by the ſpiritual court in favour of the huſband and his 
repreſentatives, by that court's granting adminiſtration de bon:s 
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de hf wnot Grace Hatcher to the next of kin of the huſband: 
4 * Wherefore | 
a 
| that b — — 
's right! ; ; 3 ; 
ting ol | (1) That is, that although the aſ- ſideration ſuch aſſignment will not bind x. a-e 
g v7 


*gament. from Hatcher to Snow was the wife ſurviving. Bates v. Dandy A --- * 


j os” 2 


ch here 8 od as between them, yet ſtill it ſhould 2 Atk, 207. Jeuſen v. Moulſon, A 2 4, 


1 be {ues ' : $F * 

ute of di be luiicient to alter the property as be- tk. 417. Seddington v. Kinjman, . , 55% $3 
teen the huſband and wife. ro. Cha. Rep. s to the equity . 

had bz d wife L p- 44. A quity F. , / M 


: (2) But it ſeems ſettled, that although to which ſuch property is ſubject in th: 
> huſband i hulbang may afign his wife's choles hands of an allignee, 7 ide the next caie, 


z py 


2 . 
225 


s in a tion, yet it muſt be for a valuable  Face&/on v. Williams. 72 
fall witiil ulderation, ang that beyond the con- 


; | ER 27 i Decree 


= 


- 


SQUIB v. 
WIN. 


(a) Jovis 27 


De Term. S. Michaelis, 1717. 


Decree the benefit of Grace Hatcher's ſhare of her de. 
ceaſed ſiſter's perſonal eſtate to the adminiſtratrix of Hatcher 
the huſband. | 


See the caſe of Cart and Rees in n (a) t term 1718, 


385 where this ſtronger caſe happened, (viz.) A wife died poſleſ. 

ed of choſes in action, and the huſband ſurvived, and died } 
without taking out letters of adminiſtration to his wife, aſte th 
which, the next of kin of the wife adminiſtred to her, and if 

lord Parker held, that the adminiſtrator to the wife was but x | 
truſtee for the executor of the huſband, the right to the wite' 5 
choſes in action being, by the ſtatute of diſtribution, veſted 4 
in the huſband, as next of kin to the wife; and whereas there lt 
is a proviſo in 29 Car. 2. ſaying, that the ſtatute of diſtribu he 
tion {hall not extend to the eſtates of feme coverts that die an 
inteſtate, but that their huſbands may have adminiſtration of co 
| their perſonal eſtate, as before the making the act: eig 
382 J His lordſhip ſaid, this clauſe was made in favour of the 
huſband, and not to his prejudice; ſo that it was intended by 200 
the parliament, that the huſband ſhould be within the ſtatute eff 
of diſtribution, fo as to take the wife's choſes in action, as to dit. 
his benefit, but ſhould not be within the ſame, as to his pr. Ay 
judice z and that this was not a new point, but had been ſet. old 
tled, and upon very good reaſon ; for were the conſtrudion 3 
to be otherwiſe, the huſband of the wife inteſtate, would be in : 
a worſe cafe than the next of kin, though ever ſo remote, whic 11 
8 was not the intent of the ſtatute. 15 
And there Mr. Vernon cited this caſe of lady Acrg!, 5 

wherein he ſaid lord Cowper's opinion was the ſame with lord 15 
Parker's, (viz.) that the wife's choſes in action did veſt i 3 

the huſband by the ſtatute of diſtribution; ſo that ſince ts] 5 
(a) Includes, reſolution, the right of adminiſtration (a) follows the fig "GR 
to the eſtate, and ought, in caſe of the huſband's death aft me | 

the wife, to be granted to the next of kin to the huſband, it Ds 
the ſame manner, as it is granted to a reſiduary legatee. (1) | 
We 3 
| (1) 
(1) Vide Elliot v. Collier, 3 Atk. 526. rupt t 
prope! 

Gy the 
85 ref 
Jacobi Colmer 
ere, 
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Jacobſon & al' verſus Williams, Caſe 100. 
; | | ; Pf : 
77 ALTER M allinger by his will left to his niece Eliza- _ 


beth Tayleur an infant, 1000 J. payable after the death of Cowprrr. 
the teſtator's wife, and at his ſaid niece's age of twenty years, 1 Eg. Ca. Ab, 


g pl. 7. 
if ſhe ſhould live fo long. Fay Rep, 140. 


See more relat- 
z to this caſe in the caſe of Richmond verſus Tayleur, poft. 734. Huſband before he hath re- 


hed the wife's fortune becomes a bankrupt, the aflignees ſhall not receive it, without making ſome 
proviſion for the wife. , 4<- n BL. . 


. 22 _ LEE e £27 2 

| ae ITT J. . Witte the K knowled ge or conſent of 

her father, F. S. being at that time much in debt by judgment, [ 383 ] 

and otherwiſe, and having gained the young gentlewoman's 

conſent by bribing her maid-ſervant; the niece was about ; 
eichteen years of age. | | 


Soon after the marriage, J. S. became a bankrupt, and the 
commiſſioners of bankruptcy aſſigned over all the eſtate and 
effects of the bankrupt to the plaintiffs, in truſt for the cre- 
citors, wao brought their bill for this legacy, the teſtator's 
widow being dead, and the niece being above twenty years 


oi, and conſequently the legacy due; and the bankrupt had 
two children by his wife then living. 


This cauſe coming on before baron Price, in the abſence 
oi the lord chancellor, the baron, in regard to creditors, did 
decree the legacy and intereſt to be paid to the plaintiffs, 


But upon an appeal from that decree to the lord chancellor, 

bis lordſhip declared, that foraſmuch as the plaintiffs the aſſig- 

necs in the commiſſion claimed under the bankrupt, they ought | 
not to be in a better (a) caſe than the bankrupt himſelf; and (, por. Bol 
iince, if he had brought a bill for this legacy, the court would omg Brander, 
not have allowed it him, without obliging him, at the ſame 

tine, to make ſome (1) proviſion for the wife and children ; 


ſo 


6G e — 4 . TY k 
= edge a <A 1 Rs eee e ben en 7 - 3 — wa rn ? Gs 2 . 7 x = - - oy 
- r . J - * - 5 n 5 Ws mW im... An SY "A FIR ALS Is; 1 TY OE env — 
© "ODE * a I 1 3 tabs — — IEICE Gs e n 2 fy 9 $6G 2 bt 9 22 >, p — ä — 
* 8 n RG S . r r ber 2 > GAY Ve N ov aN 1 1 Vs 2 


— 


—— 


(1) A court of equity will not inter- . 2 Atk. 420. But if he aſt for equity, 
rope the legal title of the huſband tothe he muſt do equity, by providing for 
perty of the wiſe, unleſs called upon the wife. Brown v. Elton, poſt. 3 vol. 
i 110 'e buſtand to lend him its aſſiſtance 202. If the hutband become bankrupt | 
in reſpect of ſuch property. Milner v. all ſuch property of the wife, as he 
Jacobi Colmer, poſt. 2 vol. 639. Adams v. could ai ngn or releaſe, paſſes by the 
5 erce, poſt. 3 vol. 11. lat, v. commiliteners aſſignment to the aſlignees. 
Co, 2 Atk. . Fewſen v. Moulin, Miles v. Nilliams, ante, 28 1. But they 


X43 take 
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r 
— 


Jaconson v. fo for the ſame reaſon, when theſe claiming under the bank. 
Williams. rupt, and whe muſt be exactly in the ſame caſe as he him. 
ſelf would have been in, came for equity, they ought ta 
do equity, which would be to provide for the wife and chil. 

dren of the bankrupt, from whom they derived their claim, 
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But with regard to the intereſt of the money, as the bank. 
rupt commonly was allowed to receive that, fo the aſſignees 
384 1 ought to receive the ſame during the bankrupt's life, Alſo, 
if the bankrupt's wife ſhould die without iſſue, then the bank. 
rupt would have been allowed to receive the whole money; 
and therefore, in ſuch caſe, the aſſignees ſhould be allowed to 
receive it alſo. 


As to the objeCtion, that the aſſignment was made by the 
commiſſioners before any right to the legacy veſted in the 
wife, (viz.) before ſhe was twenty, ſo that at that time the 
legacy was not veſted, and, by poſlibility, might never vel, 
foraſmuch as ſhe might have died before twenty z 

Lord chancellor ſaid, that was not to be ſo much regarded; 


becauſe the commiſſioners might ſupply it by making a new 
alignment, though (it was true) ſuch new aſſignment would 


0 , 2 > 33 5 we 
not help this bill, fo as to intitle the plaintiffs to any decree 
thereon. 
That he took it for granted, there were no precedents in 
this caſe, there being none cited on either ſide, and therefore + 
the court was at liberty to judge upon the reaſon of the thing; e 
R ; | 18 Wa 
but however, a judge having given a contrary opinion, he "IH 
would take time to conſider of it. bilit. 
5 the « 
And on the cauſe's coming on again, Mr. Vernon, for tie ad. 
e Wers. defendant, cited the caſe of Taylor and (a) Wheeler, where A. Was, 
$04.  __ _ mertgaged a copyhold for a conſiderable ſum of money, but pe 
See chis cate 2 . id | 
41> cited ante, the conveyance was defective for want of a ſurrender bein? milie 
Aer bay . preſented in time, after which A. became a bankrupt, and the then 
nh 3 : | 8 1 
<.ellea, 230% Court helped the mortgagee of the copyhold againſt the aſlig- "ge 
| SS Ratur 
BE: | — cauſe 
. . f 8 (. the b; 
take it ſubject to the ſame equity of pro- fame claim of the wife, ſo far as his al- releaf 
n for the wite. Bofville v. Bran- ſigument is for valuable cenſideration. the ſt 
5 yz poſt. 458. Ex parte Copſegame, 1 ey he v. Samyne, 2 Vern, — on 10 for ere 
| x. 192, Grey v. Kentiſh, 1 Atk. voluntary alignments, vide Sit 17 6 
280 — it teeras that a particular "4 jun, +" No <2 381. . L. e . 7 
#ifig ice &f the wafognd is not liable to th. - fung 722 * 2 Petr. / 


necs 
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nees under the commiſſion, which he urged to be an argument, Jaconzon v. 


: that the creditors or aſſignees of the commiſſioners are not to Wirriaus, 
_ be regarded as purchaſers, | | | 
i}. It was moreover obſerved to the court, that the bankrupt L 385 J 

had, in this caſe, gained his certificate, and was diſcharged, 
K*. and that the aſſignment made to the complainants being before 
1 the legacy was veſted, if they could not now ſupply the aſſign- 
Iſo, ment by making a new one, the conſequence was, that the 
ZH legacy was become veſted in the bankrupt. 
ey But the lord chancellor replied, that this not appearing in the 
d to pleadings, he could take no notice of it. 

Nevertheleſs, at another day, the fact being made to appear Poſſibility or 
the by a petition, with the certificate of the commiſſioners, and right belonging 
| to a bankrupt 

the the allowance of the lord chancellor Harcourt annexed, the not afiignable. 
the court ſaid, it was clear, the commiſſioners could not aſſign 
veſt this poſſibility of right which the bankrupt had to the portion, 

and conſequently the aſſignees being plaintiffs in the bill, and 
Jy ntling themſelves under this aſſignment, and this aſſignment 
= being void, with reſpect to ſuch + poſſibility, therefore the 
1 bill muſt be diſmiſſed, but without coſts, becauſe the plaintiffs 
5 were ereditors. | J 386 ] 
its in — 
refore + But the reaſon given above, viz. becauſe the bankrupt the huſband could 


hing; not ave come at his wife's portion without the aſſiſtance of a court of equity, 
act would not have decreed it to him, but en his making ſome proviſion for 


-4 
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pe! 
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* 
9 


n, he 10 wite, ſeems to have been the beſt foundation for this decree ; fince a poſſi- | 
or contingent intereſt is certainly aſſignable by the commiſſioners. Thus in | 
x the Cate of Higden verſus (1), Villiamſon, firſt heard at the Rolls, Mich. 1731, 


ac afterwards atlirmed by lord chancellor Xing in Mich, 1732. the caſe in effect 
ere J. Was, An eſtate was deviſed to be ſold, and the monies ariſing from ſuch fale to be 
Y dt duided 1 ſuch of the children of A. as ſhould be living at 4's death; 4. 

had ſeveral c ildren, one of whom, %. B, became a bankrupt, and the com- 


eee 


being miſioners affigned over his eſtate, after which B. got his certificate allowed, and 
ind the then 4. died. Decreed that this ſhare of the money, which on 4's death be- 


longed to B. ſhould be paid to the commiſſioners ; for that not only the latter 
ſtatutes relating to bankrupts, mention the word [ poſſibility]; but alſs, be- 
czuſe the 13 Elix. cap, 7. ſet. 2. impowers the commiſſioners to aſſign all that 
ue bankrupt might depart with, and here B̃. in the life-time of 4. might have 
releaſed this contingent intereſt. Beſides, the 21 Jac. 1. cap. 19. enacts, that 


aſlig- 
— 


18 his al- 


* 
1 K wy relating to bankrupts ſhall be conſtrued in the moſt beneficial manner 
2k, creditors, | 

y ib Y, 

Ty (1) Poſt, 3 vol. 132. Et vide 2 Atk. 426. 

1f, Sau. | | 
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J 5; WA V. Afterwards in Trin. Term 1718. the wife of FJ. S. by her 
raus. next friend, having brought a bill ſetting forth her being (e, 

Commiſſioners PTR : ; i | 

of bankruptcy duced into this marriage, and the huſband's bankruptcy, tos 

having mace an gether with the certificate for his diſcharge, prayed, that the 


aſſignment of 


the bankrupr's money might be put out for her ſeparate uſe for her life, and 
eftate, and af- - s = 5 
e th given Afterwards for her children; to which the huſband putting in 


the bankrupt : 5 . . . 33 
e e his anſwer, and declaring himſelf ſenſible of his having injure 
and diſ:harge, His wife, in manner as above, ſubmitted to what was deſired 


cannot make a ; . 
fabſequent l. by the bill, only he prayed the arrears of intereſt. 


ſignmeat. 
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On the other hand, the affignees oppoſed the bill, inſiſting 
that the commiſſioners might ſtill make a new aſſignment of 
this, which was now, and not before, veſted. 


But by lord chancellor Parker : The commiſſioners have 
executed their power, and the debts, which the huſband the 
bankrupt owed to the creditors before the bankruptcy, are noy 
extinct by act of parliament, and this portion is as a new ac- 
quired eſtate by the huſband, in right of his wife. 


Wherefore, ſince the huſband agrees to this prayer of tht 
wife's bill, (which is but a reaſonable reparation for the wrong 
he has done her,) | | 


Decree the huſband the arrears of intereſt, deducting tie 
coſts, and let the legacy be laid out in a purchaſe; and in the 
mean time, let the wife have the intereſt for her ſeparate uf, 
Sc. By which means the whole legacy was ſaved to the wi! 
and to her ſeparate uſe. 


Caſe 101. Elſe verſus Oſborn. (1) 


I [397 ] Makes a ſettlement to the uſe of himſelf for nine) 
* Lord Chan- ® nine years (if he fo long live), remainder to truſtees 
cellor and their heirs during his life, &c. remainder to the uſe o 


2 Eq. Ca. Ab. | 1 
702, pl. 3. 2 Vern. 754. A. ſettles to the uſe of bimſelf for ninety- nine years, if he ſhow!) 
long live, remainder to truſtees during his life, &. remainder to the heirs of his body, remain“ . 
A. in fee; A. has two fons, and A. and the truſtees and the eldeſt ſon join in a mortgage d;! 
ment, and the <1deſt dies without iffue; the ſecond fon, during the life of the father, has 09 7 
tence to ſet aſide the mortgage; tho” this ſeems a breach of truſt in the truſtees. 


8 —— 


G 


(1) Reg. Lib. A, 1717. fol. 54. argument of a plea put in by the ce 
Under the name of El? v. Doughty and fendant Oftorn, who pleaded an met“ 


4 8 - ö 761 
Offorn. The queition aroſe on the tare of feoffment dated 27 J, 1 
wil 
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the heirs of his body, remainder to himſelf in fee; A. has two 


i ſons, and A. and the truſtees, and the eldeſt ſon when of age, OS 
: join in a feoffment and fine to B. in fee, as a ſecurity for ſo 
0 much money; the eldeſt ſon dies without iſſue, and the ſecond 
0 brings a bill to ſet aſide this mortgage. 
in Lord chancellor : This is plainly a contingent remainder, 
ad being limited to the heirs of the body of A. who can have no 
ed heir during his life; for nemo ef? heres viventts; and it is as 
plain, that this feoffment does at law deſtroy the contingent 
* remainder, in regard the truſtees, who had the freehold, joined. 
Lf But it may be here a queſtion, whether this be a breach of truſt 
in the truſtees ? 
ave It is true, if the eldeſt ſon joins in a feoffment, where the 
| the remeinder in tail is limited to the elde/? ſon, it prevents any 
now breach of truſt in the truſtees ; but here the limitation being 
c- to the heirs of the body of A. who cannot have an heir of his 
body during his own life, therefore the joining of the eldeſt 
© the {on is not, in this caſe, ſo material. 
ron And yet it ſeems hard, when the heir apparent joins, in a 
caſe where it would be no breach of truſt if the limitation 
ng tie were to the eldeſt ſon, that it ſhould be a breach of truſt, in 


in the reſpect of the limitation to the heir, 

'vie . „ : 
a bs However, the meaning of the limitation, in the principal 
e wilt 


caſe, is, to carry the ſettlement as far as may be, and beyond 
the limitation to the firſt ſon, and the truſtees appointed to 


preſerve the contingent remainders, ought not to join in deſtroy- 
ing theſe remainders, which is acting the (a) reverſe of their truſt. 


But after all, as to the preſent bill, it is clear, the ſecond 


( 388 ] 


(a) Vide ante 
the cates of Pye 


verſus Gorge, 


WE 
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me” ; ; 129, Baſſet ver- 
ninetj - fon, tho he has ſurvived the eldeſt, yet has no right to bring us : 

2 4 g . 1 & Manſe 
\truſtes it in the father's life-time ; for he neither is, nor poſſibly ever LE Manſell, 
he uſe o 


will be, the heir of his father, unleſs he ſurvives his father, polite Wi 


* * o * 5 
the which is uncertain, 
he ſhov(c" 
emaince! !“ 
ge by tf 
has no FT 


— — 


PR * 


with livery of ſeiſin by John Steer the 
father, the ſurviving truſtee, and the 
eldeſt ſon by way of mortgage to 
Doughty for ſecuring payment of a ſum 


father, his heirs and afligns for ever. 
And that by an indenture of feoffment 
of 1ſt. April 1705. Deughty and Steer 
the father conveyed the premiſes to the 


y the ee. Of 50 J. and intereſt, with proviſo that defendant OHorn in fee for a full va- 
an inde! repayment of that money Derby luable coniideration, and the plea was 
uly, 17% tould conyey the premiſes to Steer the allowed, | 


with 


Plume 
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Eaſe 102. Plume verſus Beale. 


1 A BILL was brought by the executor of doctor Plume, 
an! hop A to be relieved againſt a legacy of 100 J. claimed by the 
N ron defendant Beale, as given by the will of doctor Plume, 
Executor proves | | 
a will of a perſonal eſtate, wherein one of the legacies is forged, the executor has no remedy in 
etuity, but ouzlit to have proved the will, with a ſpecial reſervation as to that legacy. 

The defendant Beale was no relation to the doctor, nor had 
done him any ſervice, ſaving that now and then he had, dur- 
ing his illnets, brought him ſome few ſligat cordials, in return 
for which, the doctor had ordered her a piece of plate. 


This 100/. legacy was interlined in the will by a different 
hand, and ſuppoſed to have been done by the defendant her- 
ſelf, when ſhe was left in the room alone with the corps, in 
which room the will was left. 


389 ] But foraſmuch as the will was proved by the plaintiff the 
(a) 2 Vern. 8, executor in a proper court, that had a proper (a) juriſdiction, 


77. : : ; 
Lite 12 Twaites lit relating only to a perſonal eſtate,) and more eſpecially, for 
verſus Smith, that the executor might have proved the will in the ſpiritual 
& poit. 2 vol. 


287. Stephen- court, with a particular reſervation as to this legacy, the court 
ton verſus Gar- ſaid, his remedy muſt be there, and diſmiſſed the bill with 


diner, 
T coſts. (1) 


— 
— 


(1) So Kerrich v. Branſy, 3 Bro, equity in teſtamentary matters, vide 
Parl. Ca. 358, Bennet v. Lade, 2 AKK. Sheffield v. Dutchejs of Buc ingbanſbire, 
324. Bouchier v. Taylor, Bro. Parl. 1 Atk. 628. Barneſley v. Pocbell, 1 
Ca. 414. But with reſpect to the li- Vez. 119. 284. | 
mits of the juriſdiction of a court of 


Caſe 103. Seeley verſus Jago. 
_— XI deviſed that 1000. ſhould be laid out in a purchaſe 
CowrEtR. of lands in fee, to be ſettled upon A. B. and C. and 


One deviſes their heirs, equally to be divided; . dies leaving an infant heir; 


lade: mn a and B. and C. together with the infant heir, bring a bill for 


urchaſe of 1 
Lala in fee for this ROW V 

the benefit of | | 
A. B. and 4 and their heirs, equally to be divided; A. dies leaving an infant hen; B. and C. ma] 
Rave their ſhare paid them in money, vai ihe infant cannes, L 74 
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Lord chancellor: The money being directed to be laid out in SzrLEY 1. 
lands for A. B. and C. equally, (which makes them tenants in Jaco. 
comman,) and B. and C. electing to have their two thirds in 
money, let it be paid ta them; for it is in vain to lay out 
this money in land for B. and C. when the next moment they 
may turn it into money, and equity, like nature, will do no- 

46 1 9 Wit : OO (amen 

But as to the ſhare of the infant, that muſt be brought be- St 
fore the maſter, and put out for the benefit of the infant, who, Wood. 
by reaſon of his infancy, is incapable of making an election. 

Beſides, that ſuch election might, were he to die during his 


infancy, be prejudicial to his heir. 
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Caſe 104. 
Lord Chan- 


cellor 
CowPER. 


2 Fq. Ca. Ab. 
496. pl. 14. 
One deviſes 
lands to his 
executors, (who 
aye no relations,) 
to ſell for the 
beſt price, and 
to pay his debts, 
| legacies and fu- 
nerals, ſo far as 


Starkey verſus Brooks. 
HILIP Starkey, being ſeiſed in fee, deviſes his lands to 


two gentlemen of his acquaintance, (but who were not 
of kin to him,) and their heirs, in truſt to be ſold by them, 
or the ſurvivor of them, for the beſt price, and with the mo- 
ney to pay his debts, legacies and funerals, ſo far as the ſame 
will extend, and, among other legacies, he gives 40 l. to 
Jane Stiles, and 101. to Elizabeth Stiles, (who were his couſins 


and coheirs,) and makes the two deviſees executors, giving 


100 J. to the children of one of them. 


the ſame will extend, and gives legacies to his heirs at law, and 1001. to the children of one of li 


executors, but aching to his executors ; in ſuch caſe the executors ſhall be but truſtees for the hein 


at law, after debts paid. 


{ 391 ] 


The ſurplus of the money ariſing by the dale ven 500, 
the queſtion was, whether it ſhould go to the truſtees who 
were alſo executors, or to the heirs at law, who, in this 
caſe, brought a bill againſt the executors, for an account of 
the ſurplus. 


On behalf of the deviſees the executors, it was objecded, 
that here were expreſs legacies given to the coheirs, which 
implied, that they ſhould have no more, and the caſe of Cemp- 
ton verſus North, Chan. Rep. 196. was ſaid to be in point; 
alſo, in this caſe, as there were legacies given. to the heirs 
at law, ſo on the other hand . nothing was left to the exe- 
cutors. | 


Lord chancellor: In caſes of this nature, the circumſtances 
muſt govern: (1) 


Now the chief objection is, that here are expreſs legacies 
given to the heirs at law, and none to the executors, but 


ä — 


(1) Vide Hobart v. Counteſs of Suffolk, 
2 Vern. 644. 


Hill v. Biſhop of London 52. 


1 Atk, 618. Cook v. Duckenſicld, 2 Atk. 


the 


judg 
ditor 


per a 


leaſes | 


apport; 


1 
defer 
Lady 


It 


[bein 


ant t. 
ed hi 


ſon : 


In all 
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me will being, that the executors ſhould ſell the eſtate for STARKEY . 


the beſt price that they could get for the ſame, this clauſe 
need not to have been put in, if the deviſees were intended 


to be owners. 


Beſides, ſuppoſing the perſonal eſtate had been ſufficient to 
have paid the debts, and that there had been no need of any 
ale, ſurely the deviſees ſhould not, in ſuch . have gone 
away with the eſtate from the heir at law. 


t is material alſo, that the truſtees are to apply the money 
ariſing by the ſale in payments of debts, legacies and funerals, 
by which is implied the whole money, and that ſhews it was 
not deſigned to be a beneficial truſt, | 


Again, deviſing the eſtate, and power of ſale to the ſur- 
vivor, is a farther argument of its being rather a truſt than 
an ownerſhip, and that the truſt was intended to follow the 


i eltate. 


Wherefore let the deviſees account for the ſurplus to the 
heirs at law. 


Jenner werſus Morgan. 


HE father being tenant for life, remainder in tail to 
s the ſon the plaintiff, the father was indebted by ſeveral 
judgments, and his land extended by J. S. a judgment cre- 
ditor, who leaſed the ſame to the e n 260 J. 
er annum payable quarterly. 


apportion the rent, as to time. 


March 6. 1710. the father the tenant for life died, and the 


defendant the tenant continuing in poſſeſſion until after the 
Lady-day following; 


It was inſiſted for the plaintiff, that the Zady-day's rent 


| (being 401.) ought to be paid to the plaintiff by the defend- 


ant the tenant, for that the defendant, by his holding over, ſhew- 
ed his election to continue tenant at will to the plaintiff the 
ſon; and that this could be no hardſhip on the tenant, ſince 
in al events he ought to pay his rent to (a) ſome perſon, and 
J. 8. the judgment creditor could have no pretence to the 


Lady- 


BROOKS. 


Caſe 105. 
392 


Lord Chan- | 


cellor 
CowPER. 
2 Eq. Ca. Ab, 
704 pl. 1. 
Tenant for life 


| | leaks for years, rendering rent half yearly, and dies in the middle of the half-year, equity will not 


(a) Vide ante 
180. Lord Straf- 
ford verſus Lady 
Wentworth. 
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Jenner v. Lady-day's rent; and tho”, in this caſe, the tenant for life 


Moxcax. died 6 March, the reaſon had been the ſame, if he had died the 


day after Chri/tmas-day. 


Lord chancell;zr : There are ſeveral remedial ſtatutes relating 
: to rents, but this is caſus omiſſus; the law does not apportion 
(a) 1 Inſt. 292. kent, in point of ( a) time, and I do net know that + equity ever 


b. 10 Rep. 128. did it; this is an accident which the judgment creditor might 


have guarded againſt, by reſerving the rent weekly; fo that 
it is his fault, and becomes a gift in law to the tenant. 


[ 393 4 


Whereupon the court held, that as to the profits from the 
end of the laſt quarter, to the death of the tenant for life, the 
tenant ſhould pay nothing ; but for the profits, from the death 
of the tenant for life, the tenant the under-leſſee was to ac- 
count to the plaintiff; and with regard to the notion, that the 
tenant's remaining in poſleſſion, ſhewed his election to con- 
tinue at the old rent; this, the court ſaid, only ſhewed his 
election from that time, and not from the end of the preced- 


ing quarter-day. 


8 —_ * — ** 


— 


— 


+ But equity will apportion intereſt on a mortgage; vide poſt; 2 vol. 176. Ia. 
evards verſus Counteſs of Warwick ; alſo maintenance- money, poſt. 2 vol. 501. 
Hay verſus Palmer. Vide alſo the 1th Geo, 2d. by which rent is apportioned 
in point of time. | 


Cale! x06, Mocatta & al' ver/us Murgatroyd. 
bh | 1 Fe CTY Ce 71 4 « t >; C 2 11 5 8 2. 2 2. 
Lord Chan- : "CE" AN ate 8 U 
cellor N owner of a ſhip mortgages his ſhip to 4. with whom 


CowPER. he leaves the original bill of ſale, and this mortgage 
* F. Ab. to A. is made by a deed of mortgage only, without any in- 
5 dorſement, or notice of the mortgage on the bill of ſale, 25 


is uſual. 


Afterwards the mortgagor deſired A. the mortgagee, to let 


him have the original bill of ſale, which was complied with, 
and thereupon the mortgagor made ſeveral ſubſequent mort- 
pages of ſeveral parts of the ſhip, which were indorſed upon 
the original bill of ſale, and ſometime afterwards the mort- 
gagor delivered up the bill of ſale to A. the mortgagee, who 
made no objection, or complaint of theſe indorſements; it 2p. 


peared likewiſe in the caſe, that the owner of the ſhip ” 
| made 
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made a prior mortgage to this of A. 's, by a deed bearing 
date the day before, but that the prior mortgagee was a witneſs 
to the mortgage-deed made to A. alſo A. the mortgagee ſome- 
time afterwards took a releaſe, from the mortgagor, of his equity 
of redemption. | | 


In which caſe, theſe points were decreed by the lord 
chancellor : e | | 


1/7, That the firſt mortgagee of the ſhip being a witneſs to 
the ſecond mortgage, tho? it did not appear, that he actually 
knew the contents of the ſecond mortgage, yet ſince it did 
not appear, but that he might know them, it would be pre- 
ſumed, that every witneſs that could write or read, was ac- 
quainted with the ſubſtance of the deed or inſtrument, which 
he, having atteſted it, undertook to ſupport by his evidence; 
and that therefore, in the principal caſe, the firſt mortgagee 
being a witneſs to the ſecond mortgage, and not acquainting 
the ſecond mortgagee with his former mortgage, this ſhould 
give a + preference to the ſecond mortgage (1). 


zh, That when 4. the mortgagee was fo careleſs, as to 
intruſt the mortgagor with the original bill of ſale, by which 
means indorſements of the ſubſequent mortgages were made 
thereon, and accepted again of the bill of ſale from the mort- 
gagor, without making any complaint, or taking any excep- 


tion thereto ; this, together with the long acquieſcence after- ſubſequent 35 

| | A . | mortgages or 1 
wards, amount to an implied conſent in A. to the ſubſe- Foie 1 
quent mortgages of the ſeveral parts of the ſhip that had been ſeveral parts of 3 


indorſed, and ſhould give a preference to ſuch mortgages. 


Mocarr Av. 
MuRrGa- 
TROYD, 


( 394 ] 


Where a firft 
mortgagee is 2 
witneſs to the 
ſecond mort- 
gage, tho" no 
actual proof of 
his knowing 
the contents 
thereof, yet 
ſince the pre- 
ſumption is, 
that he might 
have known the 
ſame, this ſhall 


- poſtpone him. 


Mortgagee of 2 
ſhip by deed in- 
truſts the mort. 
gagor with the 
original blil of 
fale, and the 
mortgagor in- 
dorfes thereon 


the ſhip, and 
mortgagee ac- 
quieſces; this 


is evidence of an aſſent in ſuch mortgagee, and thall therefore poſtpoue him. 


- SEX23-AC., . 
fee 2 5. | 3 ah, 


+ Qu. autem, Whether the bare atteſting a ſubſequent incumbrance, without 
other circumſtances of preſumptive notice, will poſtpone à prior incumbrancer, 
lince at that rate, a prior mortgagee or incumbrancer may, without any fraud or 
intention on his fide, be liable to be cheated of his ſecurity; and to I find it 
tad by lord King in our author's report of an anonymous caſe, in Mich, 1732. 


(1) None of the caſes ſeem to come 
ap to this point, vide Hobbs v. Norton, 
I Vern, 136, Peter v. Ruſſell, 1 Kq. 
Ca. Ab. 321. pl. 7, [bbetjon v. Rhodes, 
2 Vern. 554. Head v. Egerton, poſt. 


Becker v. Cordley, Bro. Cha. Rep. 35 3. hehe 
from which it appears that in order to 
poſtpone a prior mortgagee it is neceſſary 
to prove aguinſt him fraud or actual no- 
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tice of the ſubſequent mortgage, and 4, 4 
therefore in Becket v. Cerdley, lord / e, 
Thurlow thought the preſent caſe of foe | 

Meocatia aum 


-2%7 34 1 
, e, 
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3 vol. 280. Berrisford v. Milward, 
2 Atk. 49. Auon, (cited) 1 Vez. 96. 


MoecarrA v. 
MuRrca- 
TKOYD. 


The firſt mort- 
gigee takes a 
releaſe of the 
ultimate equity 
of redemption, 
this does not 


eblige the ſaid firſt mortgagee to pay off the intermediate mortgages, if he will waive the releaſe, - 


Mortgagee ſhall 
not onerate his 
pledge with 
coſts which he 
occaſions by an 


unjuſt defence. 


Caſe 107. 


Lord Chan- 


celior 
CowPER, 
2 Eq». Ca. Ab, 


533+ pl. 1. 


534+ pl. 22 
Intereſt allowed 


for a ſhip and 
cargo wrongfully 
taken by the 
defendant; and 
this being done 
in the Indies, 
Indian intereſt 
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34ly, That though A. the mortgagee, when there were ſub. 
ſequent mortgages, took afterwards a releaſe of the ultimate 
equity of redemption, yet this did not oblige the ſaid A, who 
had taken a releaſe of ſuch equity, to pay the intermediate 
mortgages, provided he would ſtill waive the releaſe made to 
him of the equity. 


4thly, In this caſe A. the mortgagee was ordered to pay 
coſts to the plaintiffs, who were indorſees of the ſubſequent 
mortgages or bills of ſale ; but A. was not to have his cofts 
over, againſt the firſt mortgagor; in regard, lord chancellor 
ſaid, it was not reaſonable that A. ſhould onerate his pledge 
with coſts occaſioned by his unjuſt defence, 


Ekins ver/us Eaſt-India Company. 


HE plaintiff Etins was poſſeſſed of a ſhip, and the 

agent of the Ea/?-India Company in the Eaſt-Indis 
bought the ſhip, and the cargo in her, of the commander, 
who had no power to ſell her; and there was ſome proof of 
the treachery of the commander, and of ſome indirect prac- 
tices by the agent; but this ſeemed to have been done with- 
out the privity of the company, though for their uſe and be- 
nefit. | 


allowed, deducting the charge of the return, 


Ekins brings his bill to have an account of the ſhip and 
cargo from the company, who were decreed to account for 
the ſame; and an iſſue was directed to try the value of the 
ſhip and cargo, at the time theſe came to the hands of tie 


company's agent; upon which the jury found the value of the 


ſhip to be 30007. and that of the cargo to amount to about 
6001. | 


And now, upon the equity reſerved, it was inſiſted, that 
the plaintiff ought to have intereſt, and that the intereſt ought 


——— 


— 


Mocatta v. Murgatroyd, went too far in atteſt the execution of deeds without 
imputing notice to the firſt mortgagee being made acquainted with their con · 
from the mere circumſtance of his being tents. N. B. The editor has not been 
a witnels to the ſecond mortgage, ſince able to ſind this decree in the regiker 5 
it is in common practice for periens to book, 
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to be Tudian intereſt, which was | about 12 fer cent. againſt Ex INS &, 
which it was EAsr-Ix DIA 
Cour AN x. 


Objefted, 1/1, That the value of the ſhip and cargo being 
uncertain, it could not, in the nature of it, carry intereſt, but 
from the time it was aſcertained by the jury. 


2dly, That the plaintiff had, at this time, reſted thirteen 
years upon his own bill, and therefore to allow him Indian 
intereſt, would be to make him a gainer by his own delay. 


Cur. If a man has my money by way of loan, he ought 
to anſwer intereſt ; but if he detains my money from me 
wrongfully, he ought a fertiori to anſwer intereſt. And it 
is ſtill ſtronger, where one by wrong takes from me either my 


money, or my goods which I am trading with, | in order to turn 
them into money. | | 


Therefore let the defendants pay intereſt; and this being 
tranſacted in the Indies, where the perſon who acted by au- 
thority under them, and for their uſe, muſt be preſumed to 
have made the common advantage that money yields there, 
the company muſt anſwer the intereſt of that country ; but 
in conſideration this money is now. to be paid Here, the charge 
| of returning it from the Indies ought to be deducted, 


Let the maſter ſee what was the intereſt of money during FF: 
| theſe years in the Indies, and what is the charge of returning 3 
money from the Indies to England, and he is to allow Indian [ 397 ] 1 4 
intereſt, deducting out of it the charge of returning. (1) = 


_ W415 
** = * 3 


(1) This decree was affirmed on appeal to the houſe of lords, 2 Bro, Parl. Ca. 2. 13 


Caſe 108. 1 

1 Stra. 25. : ; 3 

PECIAL verdict i in ejectment upon this caſe; one ſeiſed 3 Eq. Ca: Ab. | | 
in fee deviſed the lands to A. and his iſſue, remainder to 359: Pl. 13. 


1 Devife to A. ar 
B. and his iſſue, remainder to the heirs of A. A. died without bis j 


his iiſue, ena 


Goodright verſus Wraght. 14 


der to H. and 
i ville, temainder to FR heirs of A. A. dies without iſſue in the life of the teſtator; B. dies 


* lite of the teflator, leaving iſſue who is alſo the keir of 1. The iftue ſhall not take an eftate - 
ils iflue of 4. nor the m } ia fee as heir of A. (1). 


— 


) So, Hutton v. Simpſen, 2 Vern. v. Ambroſe, Doug. $23. 
> & S. C. by the name of Symp/on 


Hornſby, Pro. Cha. 439. Hodg jon 
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iſſue, in the life of the teſtator, and B. died in the life of the 
teſtator, leaving iſſue the defendant, who was alſo the heir of 
A. and the plaintiff in ejectment was the heir of the teſtator. 


The queſtion was, whether, in regard the deviſees, A, and 
B. died in the life of the teſtator, the iſſue of B. (who was 
born after the making of the will, and ſo could not take 
jointly with the deviſces,) could take, either as heir of the body 
of B. or as right heir of 4? | 


And the opinion of the whole court was thus delivered by 
C. J. Parker. | 
This caſe is exactly within the reaſon of Bret and Rigdm's 
eaſe: Plotod. 340. | 
1/7, Becauſe, as well in this caſe, the word [iſſue] as in 
that, the word [heirs] is clearly uſed as a word of limitation, 
viz. to meaſure out the quantity of eſtate that the deviſe is to 
take, and not as a word of purchaſe, the deviſee only being 
in the view and conſideration of the teſtator, and the words, 
[heir, or iſſue,] mentioned for nothing elſe, but to limit what 
eſtate the deviſee ſhould take, and there is no diverſity betwit 
a deviſee in fee, and a deviſee in tail; the ſtatute of Hymns 
ier the ſecond makes none; for that only provides for tit 
iſſue, in caſe where an eſtate- tail is actually created and veſity 
but makes no diverſity at all in the rules of law concern 
the creation of eſtates-tail, which are exactly the ſame, 25 U 
the intent of the deviſor, or as to the veſting the eſtate, * 
| thoſe relating to eſtates in fee- ſimple; the ſtatute de dh 1 
made for the benefit of the iſſue in tail, which ſuppoſes 
eſtate in tail in the anceſtor (which is the queſtion here); 1 
the ſtatute de donis is called the nurſe, and not the mother d 
eſtates- tail. | | | 


24, Becaufe the heir in tail is abſolutely in the power 
the anceſtor, to be barred by him (ſince the ſtatute of 4 H. 
of fines, and the conſtruction of law, which eſtabliſhes © : 
mon recoveries,) as much as the heir in fee-ſimple is 09 
power of his anceſtor; and therefore, as well in caſe ® 
eſtate tail, as of a fee- ſimple, the deviſor cannot be inte 
to have had any conſideration for, or regard to, the heir, © 
in both caſes the deviſor gives the deviſee ſuch an eſtate, 
enables him abſolutely to bar his heir, 


65 


3 
deyi 
take 
and 
deſce 
ancet 
the r1 
they 
| Then 
it is a 
take 1 
twixt 
fee lim 
notwit 
is 2 
in the ; 
Vvived t 
in him 
and Ri 
| Caſe, (7 
Ciate, o. 
eltate fo 
by purch 
And t. 
point, ey 
oecaſion 
tae court. 
tals rule, 
Lt the 2 


Freut way 


eits eanno 
le. time of 


De Term. S. Hill: 1717. 


zah, Another reaſon why the heir cannot take, when the 
deviſee dies in the life of the deviſor, is, becauſe he cannot 
take by deſcent, for that nothing was ever in the anceſtor ; 
and if he ſhould take as a purchaſer, then the eſtate would be 
deſcendible contrary to the intent of the deviſor; for if the 
:nceſtor had taken the eſtate, and it had deſcended to the heir, 
the rules of deſcent had been quite different (a) from what 
they would have been, if the heir had taken as a purchaſor. 
Then, as to the remainder in fee limited to the heirs of A. 
| it is alſo the opinion of the court, that the heir general cannot 
take it; for the interpoſition of the eſtate-tail to B. be- 
twixt the eſtate-tail limited to A. and the remainder in 
fee limited to his right heirs, makes no difference; becauſe, 
notwithſtanding the mean remainder, the word ſheirs] 
is 2 word of limitation of eſtate, and the fee-ſimple veſts 
in the anceſtor, x Inſt. 22 b. 319. b. And if A. had ſur- 
rived the teſtator, the remainder in fee would have veſted 
in him; and therefore it is within the reaſon of Bret 


„ aden's caſe; and the rule laid down in 1 Co. Shelley's 
e caſe, (viz.) whether the limitation to the right heirs be me- 
N | Cate, or immediate, yet where the anceſtor has before an 
N eſtate for his life, the heirs ſhall take by deſcent (5) and not 
"I dy purchaſe, | 

ted, | | 

We and thus has the law been (c) long clearly ſettled as to this 
5 0 point, even ever ſince Bret and Rigden's caſe. But on this 
2, 8 occation I have been the larger in delivering the judgment of 
15 tae court, becauſe of ſome (4) late endeavours to invalidate 
(es is rule, which, by the way, may make it proper to obſerve, 


; yt the ater ing ſettled rules concerning property, is the moſt dan- 
deu way of removing land-marks. 


But then, with reſpect to this remainder in fee, limited to 
the heirs of A. it has been urged, that thaugh the rule of law 
de On, that whenever an ons takes an eſtate for Jife, 
ag aiterwards a limitation is to his heirs, in ſuch cafe his 
ers Cannot be purchaſers ; yet in this caſe, A. dying in the 

Iie-time of the teſtator, A. himſelf never took, but the deviſe 
d bim was void, and therefore, his right heir may take by 
paren 3 like the caſe, where a feoffment is made to the uſe 
for life, remainder to B. in tail, remainder to the right 


L A 


heirs 


, 
v. WRICRHT. 


(a) Vide Little- 
ton, ſect. 4. 


[ 399 J 


(b) Ante 771. 
Ha ter verſus 
Rod. 


(e) Vid. Moor 
353. Cro. Eliz. 
422. 


(4) Vide lord 
Lnſdownes 
Caſe in B. R. 
Mich. 1712. 
and that of Hut- 
ton verſus Symp- 
ſon & ux. 2 


Vern, 722. Preced. in Chan. 429. 


Deviſe to A. for 
life, remainder 
to B. tor lite, 
reminder to the 
right heirs of A. 
and A. dies in 
the teſtator's 
lite-time; his 
right heirs ſhall 
never take, 
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. feoffment, the 
«of f and # is ad NE prin yy remainde in 
Goop Rot i d f A. ſhall, nenen, rove, that a Pats 
v. WEIGHT. right heirs © Litt (Sec. 578.) was cited 22 n diſtin in th 
ticular eſtate, | 
| | ion of the vil 
ſame perſon. is, that the conſtruction of t 
is the anſwer is, tha ; the words at 
But to —_ to the import and CEE 10 
muſt be _ aking of the will, which, in ſtor, and it would 
the ur 3 a fee · ſimple af e vd ee 
was p ; : rding to . 
et it acco ; 7 f the de. 
be wrong to en. the deviſee in the life om" 1 FR 
as here, the K the caſe put of the e d 3388 
viſor; and as in fee would be void, becauſe t e e 
the e rerum naturd, and it is all my been no fuck 
—_ 5 to A. and his heirs, and there h 
tion ha 5 
| A. in eſſe. | f remainder 
perſon as on to A. and then Of ps 3 
w _ te eſtate) to the heirs of 4 PRs and that 4 
w ee and his heirs, by one n 
had cen 7 
had been then dead, 


Judgment for plaintiff againſt the will. 
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| a verſus Sir Richard Palg | 

4 | . . Auguſtin 

* hs graue, upon the marriage of er, F 

[ 401 J IR John ph Auguſtine) Palgrave, with ar Pd 

han- 8 81 ine Talg 
3 : - epi manors and lands on Auguff 

Cowelit. coin, fe 


b 4 Barbara, 
ry other ſon by 

life, remainder to his firſt and every 

rm raiſed to for li e, 

— daughters 
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twenty-one or marriage, with a proviſo, that if Auguſtine Pal- 
grave ſhall not have any daughter by Barbara, living at his 
lth, then the ninety-nine years term to ceaſe, 


Auguſtine Palgrave had iſſue by this marriage, one daughter, 


(vz.) Elizabeth, who, having attained upwards of the age of 
twenty-one years, married the plaintiff. | 


Barbara the mother died without iſſue male, or any other 
iſue but this daughter Elizabeth, who has iſſue by the plaintiff, 
and dies in her father Auguſtine Palgrave's life-time ; and after- 
wards Auguſtin? Palgrave dies; and the plaintiff the huſband, 
having adminiſtred to his wife Elizabeth, brings a bill for 
| this. portion. | 


Lord chancellor : The plaintiff is not intitled to his wife's 
portion; for by the firſt words, the truſt of the term never 
| riſes, that being to commence upon a condition precedent, 
viz.) If Auguſtine the huſband ſhould die without heir male, 
and leaving a daughter or daughters, which cannot be intend- 
ed having had a daughter, but leaving a daughter at the time 
of his death, and Auguſtine the huſband leaving no daughter at 
bis death, the truſt of the term does not ariſe. | 


Alſo the proviſo does determine the term itſelf, and con- 
ſequently the truſt thereof mult fall ; for the proviſo ſays, that 
the term ſhall determine, if Auguſtine the huſband ſhall not 
tare a daughter by Barbara, living at his death; and Auguſtine 
te huſband not having ſuch daughter living at his death, the 
term is determined ; and if the term be determined at law, by 
the expreſs proviſion of the parties, it would be very {trange 
vr equity to revive it, 2 

The intention of the ſettlement might be, and probably was, 
that this term ſhould ceaſe, and that no portion ſhould ever, 
iu ſuch Caſe, be raiſed for the benefit of any executor or ad- 
nuniſtrator, aiter the death of the daughter, for whoſe perſonal 
6iantage this might be deſigned ; but in caſe of her death in 
the life of the father, the intent of the parties might be, to 
Prefer the heir of the family, (who, in this caſe, was the de- 
RnCant 4 {on by an after taken wife, ) before any executor or 
PMinirator of a deceaſed daughter, 
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| Cafe 110. Long verſus Short. (1) q 
1 [ 493 ] 2 
ih Lord Chan- 274 | 
= 'OÞ E ſeiſed in fee of ſome lands, and poſſeſſed of a leaſe 8 
} Cowrres. for years in other lands, and being indebted by ſpeci. ; 
ll 4 hip 756, alty and ſimple contract, made his will, by which he deviſe 
"i Qs A. 4 | 
0 114. pl. 7. 2 rent- charge of 40 J. a year out of the leaſe for years to one 
4 e grandſon, bequeathed the leaſe itſelf to another grandſon, and cif 
g One ſeiſed in likewiſe deviſed all his lands in fee to A. and his heirs. None del 
5 fee of ſome - : ; : : $ 
þ . of his deviſees were his heirs at law, and his will was made + 
y - a by boots ſince (a) the ſtatute againſt fraudulent deviſes, 

0 or vears o 6 | 

1 other lands, deviſes the fee to A. and the leaſe. to B. and dies indebted by bond. On 2 deficiexy A 
3 of aſſets, both the deviſees ſhall contribute te the payment of the bend; but if the deviſe to A, hai 7 

1 been of all the reſt of his eſtate, then A. ſhould have paid the debts. (a) 3 & 4 Gul. & Mar. ci. q 
74 24. f | ey 
*# 4 b And i 10 d 
£4 

& 5 8 
1 the real and perſonal aſſets of the {ail 


n 
7 Se gr 
— 


(1). Reg. Lib. 1717. fol. 596. Bill 
by William Long, heir and executor of 
David Long, Eſq, deceaſed, againſt 
ſeveral of his creditors and legatees. 


The teſtator by will of 20 Fuly, 1714. 


deviſed * his two chattel eftates at 
" Shilling ford and St. George in the 
« county of Devon to his daughter Joan 
9 T rofſe, and 401, per annum, to the 
« defendant Benjamin Short, for his 
life, out of his chattel eſtate at Kenn, 
«© if his intereſt in it ſo long continued, 
and 10 J. per annum, out of the lame 


«« eſtate, to the defendant Agnes Dyer, 


* for life, and gava to the {aid A. Dyer, 
„the houſe and garden in Kenn, 
„ wherein ſhe lately lived.“ He then 


gave ſome pecuniary legacies, and then 


«« deviſed all his real eſtates,” to plain- 
tiff for life, remainder to Worth I illiam 
Long, (plaintiff's ſon) in tail male, re- 
mainder to teſtator's grandſons Perer 
Troffe and Thomas Treſſe the younger, 
and their heirs, and he made plaintiff 
ſole executor. Plaintiff paid bond 
debts to the amount of 1757 /. 3 5. but 
there remaining a variety or other debts, 
and doubts arifing about the applica» 
tion of the different aſſets, plaintiff 
filed this bill for the ſake of having the 
direction of this court for that purpoſe, 
The decree fr directed an account of 


teſtator, and. alſo of all the teſtator's 
debts and the nature of them, and the 
perſonal aſſets to be applied in payment 
of debts and legacies in a courſe of u. 
miniſtration, and if any perſonal alt 
had been applied in payment of ipt- 
cialty debts, the ſimple contract cred- 
tors were to ſtand in the place of tie 
ſpecialty creditors to receive ſatisficin 
ſo far, &c. The decree then proceed 
thus „ and as touching the chatte 
« leaſes in Shillingford, deviſed to it 
ce ſaid Joan Trefſe, and the annulty d 
5 4ol. to the defendant Benjamin Sk 
« for life, and 10/. per annum to lr are 
te defendant Agnes Dyer for life, iſutg 
out of the chattel eſtates in A 
* and the houſe and garden in A 
« being alſo a chattel eſtate deviſed 1 
«« the ſaid defendant Dyer for her i 
« which the ſaid defendants inſiſted * 
e ing ſpecifically deviſed, were M 
« ſubject to. the payment of ca 
«© unleſs the perſonal aſſets and 1 
«© eſtate of the ſaid David Long, ®*® 
« death, prove deficient, and tie" 
de plaintiff inſiſting that the dere l 
te the ſaid David Long's real eltatel 
* him for life with remainders (ole! 
ce aforeſaid) is as much a ſpecific den 
« to him as the chattel leaſes, & 
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And there being a deficiency of aſſets to pay debts, the 
queſtion was, whether they {hould be charged on the real, or 
leaſehold eſtate ? 

Decreed by lord chancellor, I, That a deviſe of a rent-charge 
out of a term, is as much a ſpecifick deviſe, as if it had been 
of the term itſelf. | 


Lonc v. 
SHORT. 


adh, That the deviſe of a term for years is as much a ſpe- 
cifick deviſe, as a deviſe of lands in fee, Wherefore, each 
being equally ſpecifick deviſes, it would, in this caſe, be an 
equal ditappointment of the teſtator's intent, to defeat either, 
by ſubjecting it to the teſtator's debts, 


34), That ſince the ſtatute of fraudulent deviſes, lands in 
fee are equally ſubject to debts by ſpecialty in the hands of the 
deviſce, as leaſes in the hands of the executor or legatee are 

to debts by ſimple contra at common law, 
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So that, to prevent the diſappointment of the teſtator's in- 
tent, the court thought it reaſonable, that the deviſee of the 
fee- ſimple eſtate, and the deviſees of the leaſe and annuity, 
ſhould each contribute (1) to the debts by ſpecialty, in pro- 
portion to the value of the reſpective premiſſes; but that as 
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at * to the defendants, and being a real real eſtate ſo deviſed (to the plaintiff Ts 
) th * eſtate. of inheritance ought the rather © with remainders over) out and out 1 
y 0 to be exempt from debts, than the © conſidered as an inheritance, and FE 
Shur „ chatte] eſtates, which in their nature, ** what at the teſtator's death was the Ig; 
0 tt Hare brit ſubject to debts, and there- 75 
Car for the reſidue of the term therein, . 
Lem, © ſhip declared that they both lie before ** and of the ſaid 40. and 101, an- 
Ke, * the court as ſpecific deviſes, and “ nuities, and to lay the faid deficiency Pt: 
od t “ therefore if there be a deficiency of ** rateably upon the ſame, according þ 


to the debts by ſimple contract, if there ſhould be not enough, 
over and above, to pay them, they muſt fall upon the leaſchold. 


premiſſes only. 


* fore ought to be applied; his lord- 


*« aſſets to pay the ſaid debts, ſuch de- 
* hciency ought to be paid rateably 
** on the chattel eſtates deviſed, and on 
„the annuities of 40/7. and 10 l. iſſuing 
** thereout and on the lands deviſed to 


** the plaintiff with remainders over 


as aforeſaid, and doth order that the 
** maſter do ſee what at the teſtator's 
© death was the value of the lands or 


(1) See more of Contribution and 
Marſhalling Aſſets in Clifton v. Burt, 


value of the eſtate at Shilling ford, 


to their reſpective values, but the de- 
5 ficiency which 1s to fall in average 
upon the lands of inheritance, is to 
be ſo far only as is occaſioned by 
« ſatisfaction had or to be had of 
«« debts by ſpecialty, and the maſter is 
* to ſtate what part neceſſarily muſt 
and what part moſt conveniently 
may be ſold for that purpoſe.“ 


poſt, 678.  Haſleward v. Pepe, poſt. 3 


vol, 322. 
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Lone „, Hereupon it was objected by Sir Thomas Powis and Mr, 
SHORT, Vernon, that the fee ſimple and inheritance ought to be more 
favoured, than any of the perſonal eſtate and leaſes; for that 
the latter had been always decreed to go in aid of the former, 
and therctore, in this cafe, the leaſehold eſtate ought to bear 

all the debts by ſpecialty, as far as it would extend, 


But over-ruled by lord chancellor ; for that this might utterly 
diſappoint the teſtator's intention in providing for his grand. 
ſons out of the leaſe; though the court allowed, that if the 
deviſe had been to A. of all the reſt of the teſtator's lands, this 
had been a reſiduary (not ſpecifick) deviſe, and the perſon 
taking thereby, ſhould not have come in, till after the debts 
by ſpecialty, or otherwiſe, had been paid out of his inhe. 
ritance, | | 


Caſe 111, Drury verſus Smith. 


Lord Chan- | 
cellor A Had a nephew, and being about making his will, direct. 


CowrER. ed the ſcrivener employed by him for that purpoſe, to 
x; 1 wg give 100 J. to his nephew; afterwards the teſtator, recolle&- 


One by will dif- ing that his nephew had 1001. of his in his hands, therefore 


if f his = . 2 . 0 . 
Lonal eftare. and Ordered the ſcrivener not to put the legacy into his will, in 


#fterwards by regard his nephew had already that 100 J. in his own hands, 
parol gives 100l, | . + 
bill to one, to and the teſtator made B. (that was his niece) executrix and 


deliver over t | 
his | Ma 17 reſiduary legatee. | 2 


the teſtator 
ſhould die of that ſickneſs; ſuch gift decreed good (1), 
L *405 ] Afterwards the nephew came, and brought a ſpecie bill far 
| this 1001. to the teſtator, who, in his laſt ſickneſs, gave the 
ſaid 100 J. bill to be delivered over to his nephew, in caſe he 
[the teſtator] ſhould die of that ſickneſs, which did accord- 
ingly happen. | 
And now, on the nephew's bringing a bill againſt the ex- 
ecutrix, for this 1001. note, it was objected, that this being 
a parol gift, and contrary to the will by which the executrx 
was made reſiduary legatee, it would introduce all the incon- 
venience of perjury which the ſtatute of frauds intended to 


—— — 


„ — = 


* 
— 


(1) Vide Jenes v. Selby, Pre. Cha. Snellgrove v. Bailey, 3 Atk. 214 Ward 
300. Lawſon v. Lawſon, poſt. 441. v. Turner, 2 Vez. 431. 
Ililler v. Miller, poſt. 3. vol. 3 56. | | 
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prevent, if ſuch evidence, or verbal diſpoſitions, ſhould pre- 


vail againſt the will, and would be contrary to the words of 
the (a) ſtatute, which ſay, a will in writing ſhall not be re- 
voked by parol. | | ; 

Lord chancellor: Fhe caſe is not ſo ſtrong, as if this very 
100 J. note had been ſpecifically deviſed ; for deviſing the re- 
ſduum, is only the reſt of his eſtate, that he ſhould not, by 
will, or otherwiſe diſpoſe of; but this is a gift in the teſtator's 


life-time, donatio cauſe mortis, and the poſſeſſion tranſmuted, 


and certainly, notwithſtanding the will, the teſtator had a 
power to give away any part of his eſtate in his life-time ; he 
might in his life-time, after the making of his will, give 
away any part of his eſtate ab/olutely,. and by the ſame reaſon 
might, notwithſtanding the will, give away any part thereof 
conditionally ; and this gift being ſo fully proved: 

Decree the plaintiff his 100 J. bill with coſts, 


Memorandum, in the caſe of Smith verſus Caſen, (Sth Dec. 
1718.) the maſter of the rolls, where jewels were given by 


the teſtator by way of donatio cauſa mortis, doubted, whether 
this was good againſt debts. And it ſeems not; they being 


given in caſe of the donor's death, and in nature of a legacy, 
which therefore would be fraudulent as againſt creditors, 


. Biſhop of Wincheſter verſus Knight. 


OE held cuſtomary lands of the biſhop of J/inchefler, 


as of his manor of Taunton-Dean in Somerſetſhire, in 
which lands there was a copper-mine that was opened by the 
tenant, who dug thereout, and ſold great quantities of copper 
var, and died, and his heir continued digging and diſpoſing 
of great quantities of copper oar out cf the ſaid mine. 


— teſtator; otherwiſe of plowing up meadow or ancient paſture, or ſuch tor 


Daun v. 
SMITH. 


(a) Sect. 22. 


[ 4061 


Caſe 112. 
Lord Chan- 


cellor 
CowrER. 


2 Eq. Ca. Ab. 
226. pl. To 
Lord of a manor 
may bring a bill 
for an account 
of oar dug, or 
timber cut, by 


ts as die with the 
perſon. | 


The biſhop of Mincheſter brought a bill in equity againſt 
tie executor and heir, praying an account of the ſaid oar, 
and aledging, that theſe cuſtomary tenants were as copyhold 
tenants, and that the freehold was in the biſhop, as lord of 
tie manor and owner of the ſoil, and that the manner of paſſing 
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Bizyoy or the premiſſes was, by ſurrender into the hands of the lord, te 


WiINxCHES- the uſe of the ſurrenderee. 
TER WV, 


K NICHT. On the other ſide it was ſaid, that it did not appear the ad. 
mittance, in this caſe, was to hold ad veluntatem domini, ſc. 
cundum conſuetudinem, &c. without which words [ad volunta- 

[ 407 ] tem domini] it was inſiſted, there could be no (1) copyhold, 

(a) Salle. 365. 28 had been adjudged (a) in lord C. J. Hoit's time. 
Olesen, & Carth. 432, Gale verſus Noble, | | 
Then, as to the oar dug in the anceſtor's life-time, there 
FI ra no colour to aſk relief; becauſe this being a perſonal tort, 
577. the ſame died with the perſon, and that with reſpect to the oar 
hy, Adug in the heir's own time, there could be no remedy; for 
that theſe cuſtomary tenants were as freeholders, and there 
was full proof, that they, from time to time, had uſed to cut 
down and fell timber from off the premiſſes, and had alſo dug 
ſtone and ſold it. 


Lord chancellor: It would be a reproach to equity, to ſay, 
where a man has taken my property, as my oar, (2) or timber, 
and diſpoſed of it in his life-time, and dies, that in this caſe, | 
muſt be without remedy. 


It is true, as to the treſpaſs of breaking up meadow, or an- 
__ cient paſture-ground, it dies with the perfon ; but as to the 
property of the oar, or timber, it would be clear even at lay, 
if it came to the executor's hands, that trover would lie for 
it; and if it has been diſpoſed of in the teſtator's life-time, 
the executor, if aſlets are left, ought to anſwer for it; buti! 
is ſtronger in this caſe, by reaſon that the tenant is a ſort of 
a fiduciary to the lord, and it is a breach of the truſt which 
the law repoſes in the tenant, for him to take away the pro- 
perty of the lord; ſo that I am clear of opinion, the executot, 
in ſuch a caſe, is anſwerable. 


b 2 —— 
- * =P 
— 


9 


(1) Vide Harg. Co. Litt. 59. b. note 1. 


(2) In Jeſus College v. Bloome, 3 Atk, that there were many inſtances where 
262. Lord Hardawicke diſmiſſed a bill the court have decreed an account f 
for a mere account of timber cut down, the caſe of mines which they would re 
as being the proper ſubje& of an have done in the caſe of timber. 
action at law, but his lordihip added | ; 


AS 
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As to the evidence that the tenant might do one ſort of 
waſte, as to cut down and diſpoſe of the timber, this might be 


by ſpecial grant; but it is no evidence * that the tenant has 
by 15 8 


a power to commit any other ſort of waſte, (viz.) waſte of a 
different ſpecies, as that of diſpoſing of minerals; but a cuſtom 
impowering the tenants to diſpoſe of one ſort of mineral, as 
coals, may be an evidence of their right to diſpoſe of another 
ſort of mineral, as lead out of a mine. 


But this queſtion being doubtful, and at law, let the biſhop 


bring his action of trover as to the oar dug and diſpoſed of by the 
preſent tenant, 


Accordingly this was tried, and there never having been 
any mine of copper before diſcovered in the manor, the jury 
could not find, that the cuſtomary tenant might, by cuſtom, 
dig and open new copper-mines ; ſo that upon tae producing 
of the pggea, the court held, that neither the tenant without 
the licence of the lord, nor the lord without the conſent of 


| the tenant, could dig in theſe copper-mines, being new 


mines, 


| Chancey's Caſe. (1) 


C7 u. , AE 's PET; - 


> 

NE being te CGE to i-maid?fe vant, who 

had lived with him for a conſiderable time, gave her a 
bond for 1001. and in the condition of the bond, it appeared 
to be for wages; afterwards the teſtator by his will, among 
other things, gave a legacy of 5001. to this maid-ſervant and 
it was mentioned in the will to be given to her for her long and 
faithful ſervices, The maid- ſervant having, on her maſter's 
death, poſſeſſed herſelf of divers goods that were his, the plaintiff 
Chancey, who was the executor, brought his bill againſt her 


for an account, but paid to her the 100 l. and intereſt ſecured 
to her by the bond, 


For the defendant it was objected, that ſhe ſhould have both 
the money due on the bond, and alſo the legacy ; for the le- 
gacy was a further reward for her ſervices, and intended to 
be a gift. in toto: whereas if the bond were to be taken out of 
it, it would be only a gift of 400 l. and as to the old notion, 


BrsHOP OF 
WiINCHES=- 
TER v. 
KNIGRHTr. 


[ 408 ] 


Caſe 113. 
At the Rolls. 


10 Mod. 399. C. 
2 Eq. Ca. 

354. pl. 18. 
One being in- 
debted to his 
ſervant for wages 
in 100 l. gives 
her a bond for 
this 1001, as due 
for wages, and 
afterwards by 
will gives hee 
500 |. for her 
long and faith» 
ful ſervices, 
This is not a 
ſatis ſaction for 
the bond. 


[ 409 ] 


3 


(1) Chancey v, Woctton and è contra, Reg. Lib. A. 1724. fol. 449. 


at 
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72 2. ' 


Cnancey's 
Caſe. 


() Salk. 155. 


(2) Vide Salk. 
508. & poſt, 2 
vol. 343. 3 vol. 


3535. | 


[ 410 ] 
(3) Trinity 
1725. 
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that the teſtator muſt be juſt, before he is bountiful, that was 
nothing, where the teſtator had wherewithal to be both juſt (a) 
and bountiful. 


Beſides, that this was not inſiſted upon by the bill, fo that 
the defendant had no notice or warning to prove, that the teſta- 
tor intended to give her the full legacy of 500 J. over and above 


the bond: which proof (though by parol only) had yet been 


frequently admitted, | 


Alſo, for that it appeared the executor himfelf had paid the 
bond, and taken a receipt for it, | 


Maſter of the rolls: It is ſufficient that it appears the creditor 


has a greater legacy given her, and the plaintiff the executor 
prays relief, which is as much as if he had prayed, that he 
might not be compelled to pay both the debt and legacy. 


This 1s ſtronger than the uſual caſe; for the bond is for 


ſervice, and the 5oo!. legacy is alſo for ſervice; ſo that it is a 


greater reward and ſatisfaction for the ſame thing; neither is 
it material that the executor has paid it, for he was bound ts 


pay the bond at law, and his only method is, to ſtop it out of 
the legacy; but clearly, ſuch a legacy is not a ſatisfaction 


for ſervice done to the teſtator (a) after the making of the 
will, | | 


This decree was afterwards (5) reverſed by lord chancellor 
King, upon which occaſion his lordſhip ſaid, he was not for 
breaking in upon any (1) general rule, though he did nat ſee 


— 


. (1) The ftrift rule is eſtabliſhed, that ticularly mentioned, as in the preſent 
e a legacy given by a debtor to his cre- caſe of Chancey, and RNichardſen v. 
39. — ditor which is equal or greater than the Grecſe, 3 Atk. 65, Or, where the le- 
e uebt, ſhall be pre lumed to be intended gacy is not equally beneficial with the 


in ſatisfaction of the debt. Talbet v. debt, in ſome one particular (although 


| en Duke of Shrewſbury, Pre. Cha. 394. it may be more ſo in another) as in 


Jef v. Wood, poſt. 2 vol. 132. Fowler time of payment, Nicholls v. Judjon, 


v. Fowler, poſt. 3 vol. 353. Reech v. 2 Atk. 300. Clarke v. Sewell, 3 Atk. „ 


Kennegal, 1 Vez. 126. but the later 96. Matthews v. Matthews, 2 Ver. 
caſes, although they acknowledge the 635. or in point of certainty. Cromptin 
general rule to be fully eſtabliſhed, yet v. Sale, poit. 2 vol. 555. Barret v. 
expreſs a diſſatisfaction with the prin- Beckferd, 1Vez. 519.—As to ſatis faction 
ciple upon which it proceeds, and are of actual contracts to provide for wife, 
anxious to collect from the a] cixcum- children, &c. vide Blandy v. Widmore, 
ſtances to rebut ſuch preſumption. ante, 324. £Eaffxvood v. Vindke, poſt, 2 


So where the payment of debts is par- vol. 614. 


any 
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any great reaſon, why, if one owed 1001. to A. by bond, and CRHANcEr's 

ſhould afterwards give him a legacy of 5001. this legacy muſt Caſe. 
go in ſatisfaction of the debt; for if ſo, the whole 5007. 

would not be given, in regard 100 J. of it would be paid towards 

a juſt debt which the teſtator could not help paying; and 

therefore the whole 500 l. would not be given, againſt the 

expreſs declaration of the teſtator, who ſays he gives the ſame ; 

and though it ſeemed to have obtained as a rule, that a man 

ſhould be juft before he is bountiful, yet when a man left ſuch 

an eſtate and fund for his debts and legacies, as that he might 
| thereout be both juſt and bountiful, and eſpecially, when there 

ſeemed to be not only an intention, but alſo expreſs words to 

that purpoſe, in ſuch caſe his lordſhip did not ſee, but it would 

be as reaſonable that the whole legacy ſhould take effect as a 

legacy, and that the debt ſhould be paid beſides. 


And it was ſaid at the bar, by Mr. Talbot, to have been a 
ſtrange reſolution, that if I owe a man 100/. and give him 
co. legacy, then I give him nothing, but only pay him 
what I am bound to do; but if the legacy be twenty ſhillings 
leſs, (viz.) 99 l. here it is a good gift and legacy, excluſive 
of the debt. 


However, the court _ they were not, by this reſolution, 
orerturning the general rule: but that this caſe was attended 
with particular circumſtances varying it from the common 

caſe, (viz.) that the teſtator, by the expreis words of his will, 
had deviſed “ that all his debts and legacies ſhould be paid;“ 
and this 100 J. bond being then a debt, and the 500 J. being L 41 ] 
a legacy, it was as ſtrong, as if he had directed that both the 
bond and legacy ſhould be paid; that when the teſtator gave a 

bond for the 100 J. arrear of wages, it was the ſame thing as 
paying it; and as, if he had actually paid it, and had after- 
wards given the legacy of 500 /. the executor could not have 
fetched back the 1007. and made the defendant refund, ſo 
neither ſhould the bond in this caſe be ſatished by the bequeſt 
of the legacy. 


His lordſhip alſo obſerved, that the executor | the plaintiff 
Mr. Charcey) did not himſelf take this 500 /. legacy to be a 
ſalisfaction for the bond, as appeared by his having voluntarily 
paid the 1001 to the defendant, and that n was of 
the ſame opinion. 


So 
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Crancey's So the decree at the rolls was reverſed, and the defendant 
Cale. (the maid-ſervant) had both her debt and legacy. 


Caſe 114. Anonymus, 


Where equity PON a petition to the maſter of the rolls, for leave 


1 . to file an original, after a writ of error brought to re- 
Bs 45 Bert verſe a judgment, his honour, having taken time to conſider 
Arms Ae, Of it, and likewiſe of another caſe, where, upon a judgment 
. 8 by confeſſion, the court gave ſuch leave, and having ſpoken 
LAY with Mr. Hetherington (an antient officer of the court) at 
2 (ag, gy reg denied leave to file the ſaid original, ſaying, that where 
aud ; > Za judgment i is given by confeſſion, as the deiendant, in ſuch 
,- £6 Caſe, conſents chat there ſhall be judgment awarded againſt 
1 412 1 him, ſo does he likewiſe, by implication, conſent to all thoſe 
4 ug 5 Means without which the judgment cannot be effectual, and 
4:,4%.,7.7 conſequently, that an original ſhall at any time be filed, eſ- 
1 6 " 4. pecially if ſuch judgment was given as 2 ſecurity for money, 
41% f 5, er other valuable conſideration, But that it is otherwiſe 
where judgment is given by default, or on demurrer, &c. and 
that there 1s alſo a difference where the omiſſion proceeds from 
the ignorance or neſcience of the clerk, and where it is by 
() Vide Black- miſtake or miſpriſion, for in the (a) former caſe it is not to 
amore's Caſe, ; 3 | A 
$ Co. 159. a. b. be helped; and ſuch leave to file an original as aforeſaid, 
- ought not to be given, without very ſpecial reaſon ; for this 
would be a wrong to the crown, and to the officer, no ori- 
ginals being then likely to be filed, unleſs where the party 


ſhould find himſelf in danger of having his judgment reverſed. 


The court further declared, that they were the rather in- 
duced to deny leave to file an original, in the principal caſe, 
in regard, if this judgment were reverſed, (it being upon 2 
policy of inſurance,) the plaintiff might begin a new action. 
Secus, had it been in a guare impedit, or in an action againſt 
the hundred for a robbery, where the ſuit muſt be commenced 
within a + limited time; or if the time had been ſo far elapſed, 
as that the ſtatute of Eier had been a W if the * 
ment ſhould be revered, 


t Vid. 3 Lev. 347. Beach cr verſus The Hundred of Puraham, where for this 
realon, (viz.) becauſe the time for bringing ahe action was elapſed, the court 
gave leave to amend after ue was joined, and the jury had app >ear2d at the bar. 


Afterwards 


— 
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Fr — 7 * 
Afterwards in June 1719. in another cauſe, on a petition 


Axon xuvs. 
to the maſter of the rolls for leave to file an original, upon 
affidavit that the plaintiff's attorney had been ill, and diſor- N | 
dered in his head, by which means an original was omitted 413 } 


to be filed; and a writ of error being brought, in this caſe, to 


reverſe the judgment for want of ſuch original, in W. writ 
of error bail was given: 


Cur? : Take leave to file the original, but pay the coſts of 


the writ of error hitherto, and let the bail in the writ, of error 
be diſcharged (1). 


SN 


(1) Vide Anon, poſt. 3. vol, 314 


— 1 


DE 
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k_ 
4 — hir 
tru 
Caſe 115. Copeland wer/us Stanton. ren 
| | | Ri 
+4 > "RY Witneſs on the part of the defendant was ſworn, and 

| e eee having appeared before the examiner, was examined to : 
nation, but be- ſeveral interrogatories, after which he was appointed by the . 
_—_— _ examiner to come another day, but the next morning was to 
2 ns ſuddenly taken ill, and died. | 58 
cannot be made . | lien 
. Upon which, I moved the maſter of the rolls, that this Be 
witneſs's depoſitions, ſo far as they were taken, might be 0 
made uſe of, which, without the order of the court, could not the g 
be, the witneſs not having ſigned his examination. _ 
But his honour, having adviſed with Sir Thomas Geery, the or da 
maſter then in court, denied the motion, for that the exami- as ſou 
nations were imperfect, and could not be made uſe of. payab 
[ 415 ] It ſeems, after the witneſs is fully examined, the examina- Th 
tions are read over to him, and the witneſs at liberty to amend peacht 

: or alter any thing, after which he ſigns them, and then (but 85 
not before) the examinations are compleat, and good evidence. 5 
But yet where In Michaelmas term 1722. in the caſe of Debroæ verſus a ma 
— yen ae the defendant, after an order for publication, exi- defend; 
on, 1 mined a witneſs, and then firſt conceiving himſelf irregular The 

the uſual affida- in examining this witneſs (it being after publication) got an TY 
Mah) wh wy 5 order (upon petition and an affidavit from himſelf, his clerk 1 by 
e ee in court and ſolicitor, that they had not, nor would ſee any 1 
the depoſitions, of the depoſitions) that he might re-examine the ſaid witneſs; ; And 
. but before there could be a re- examination of this witneſs, he ume? 
—_ wh; died; and upon affidavit of this, Far. 
— art gave leave to the defendant to make uſe of the former depoſitions of the ſam? 2 rec 
witneſs. | a heirs | 
Tord chancellor Parker ordered, that the defendant might but be i! 
make uſe of the depoſitions taken of this witneſs, the fe- Unt, wh 
examination of him having been prevented by the act of God. Yo 


Trafford 
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Trafford ver/us Aſhton. 


IR Ralph Aſhton ſeiſed in fee of a great real eſtate in 
3 Lancaſhire, upon his marriage, ſettled the ſame upon 
himſelf for life, remainder to his wife for life, remainder to 
truſtees for ninety-nine years, remainder to his firſt, &c. ſon, 
remainder to the firſt and every other ſon of his brother 
Richard Aſhton, in tail male ſucceſſively. 


The truſt of the term of ninety-nine years was declared 

to be, that if Sir Ralph Aſhton ſhould die without iſſue male by 
the ſaid marriage, and ſhould leave one or more daughters, 
then the truſtees ſhould, out of the rents and profits, raiſe 80007. 
for the daughters of that marriage, to be paid them as con as 
corveniently could be, without limiting any expreſs time when 
the portions were payable but then a further truſt of the 
term was declared, that if there ſhould be a ſon and a daughter 
or daughters by the marriage, in ſuch caſe, the truſtees ſhould, 


is ſoon as poſſible, raiſe 15007. a- piece for the e 
payable at twenty-one or marriage. 


This term of ninety-nine years was not made without im- 


peachment of waſte. E: 
8 Sir Ralph Aſhton's lady dies firſt, fwd Sir Ralph dies 
ö without us male, and leaving three daughters (the plaintiffs) 
18 married, and the remainder in tail becomes veſted in the 
2 defendant his nephew, the preſent Sir Ralph Aſhton, 
* The queſtions were, %, Whether this 8000/7. ſhould be 
an 


raiſed otherwiſe than out of the yearly rents and profits, or by 
lac or mortgage? 


And 244, Whether it ſhould carry intereſt, and from what 
time ? 


For the defendant it was ſaid, that it was well known 
the three daughters had a very great eſtate in land left them 
a heirs general of this antient family, and that it could not 
but be intended by the late Sir Ralph Aſpton, that the defen- 
Unt, who was to ſupport his name and honour, who was his 


Vol. I. 7 nephew, 


veniently may bes 


Caſe 116. 
Lord Chan- 


cellor 
PARKER. 


2 Eq. Ca. Abs 
641. pl. 8. 


Truſt of a term 
to raiſe portions 
out of rents and 
profits to be paid 
as ſoon as con- 


By virtue ef the 
word (profits) 
truſtees may 
ſe!] or mort- 
gage; ſecus if 
ſaid annual pro- 


fits. 
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nephew, and * whom he had made as his adopted ſon, ſhould 
have wherewithal to live, and maintain the honour, 


That the 80007. being to be raiſed by rents and profits, it 
muſt be intended yearly rents, and yearly preis; and if fo, it 
was plain there could be no ſale or mortgage. 


'That the intention of the ſettlement was, to preſerve the 
eſtate in the name and family, as long as might be; and con- 


ſequently not to ſell or mortgage, or to give any power for 
that purpoſe, 


That had it been fo intended, it would have been ſo ex- 
preſſed, (viz.) that the truſtees might raiſe the portions by 
ſale or morigage, and the rather, for that this was the ge- 
neral way of penning ſettlements. 


That the term of ninety-nine years not being made with- 
out impeachment of waſte, this was an indication, that the 
truſtees were ſo far from being inveſted with a power to ſel 

any part of the eſtate, that they were not intruſted with cut- 
ting down a tree from off it. 


That here was no certain time limited when theſe por- 
tions were payable, it being only ſaid, as fron as convementy 
might be; as ſoon as conveniently ? That is, with conveii- 
ence to the nephew, and not ſo as to diſtreſs him. | 

That if in ſome caſes the word [profits] was conſtrued to 
extend to the profits of the land ariſing by ſale, if ever equi 
had gone ſo far, it muſt be, where an expreſs certain time vis 
limited ; and under thoſe circumſtances, rather than not com- 
ply wich ſuch expreſs limitation, and where the annual po- 
fits would not raiſe it by that time, the court might conſtrue 
the word [profits] to extend to profits by ſale; but nn} 
made ſuch conſtruction, where no expreſs time was a. 
pointed, and where the ſum in convenient time might be raiſed 


That in the caſe of Mr. Byde of I ure-Part in Hertford ith being t 


where a portion was ſecured to his ſiſter, to be asd by rents 


and profits, the court did not only raiſe it by rents, but cot 
fined the ſame to ſo much a year, as that Mr. Byds miglt 
have whereupon to live out of the reſidue. 


24h, It was argued, that as to intereſt, where the 1 wech b. 
was to be paid out of the yearly rents, the party mull 4 ron 


De Term. Paſchæ, 1718. 


it ſo; and there was no default in payment, there being no TgATPORD 
expreſs time appointed ſor paying the portion; it was the *. ASHTON, 
plaintiff's own fault, if they would not enter; whereas if the 
defendant was in no default, he ought not to pay intereſt, for 


. . . . (a) PoR, 4 8. 
intereſt is only given in (a) default of payment. in ts 


On the other ſide it was ſaid by counſel, and ſo ruled by ban 
the court, that the daughters were purchaſors of portions, by 
their mother's marriage, and the marriage portion; but the 
lim tation to the defendant, the preſent Sir Ralph Aſhton, Was 
voluntary. 


That the meaning of the word cnn was a proviſion 
{vr marriage, but the leiſurely way of raiſing en by "09 
rents, would not anſwer ſuch end, 


That the words [profits of lands] eſpecially when. to pay 
debts or portions, implied (1) any profits that the land would 
yield, either by ſelling or mortgaging; and that this had been 
tie conſtant conſtruction in the like caſes, and 2 Chan. Cafes 
205. Lingen verſus Foley, was cited, where lands were deviſed 
to truſtees, in truſt out of the rents and profits to pay debts 
and legacies, and the truſtees decreed to ſell the land itſelf ; 
i alſo 1 Chan. Caſes 176. where the difference is taken be- 
ix; annual profits, and profits generally, and in which 
place it appears from many inſtances, that where daughters 
portions were direQed to be raiſed out of rents and profits, 


[ 419 J 
WS 
entiy 
ven- 


ed to 


onftrue 


3 it was morcover inſiſted, that here was a certain time ap- 
ner 


p.nted for payment of the portions, and that implied, though « 75 
tot AE ViZ. it was faid, they ſhould be paid as /oon as |: 


equity and were made payable at a fixed day, and the annual profits 10 
e ves ould not raiſe the portions by (5) that day, the court has (3) preced. in 130 
com- becreed a ſale. Alſo the caſe of (c) Warburton and Marbur- Chanc. 586. 17 
al pro- n was cited. : | — 9 5 


vas 2p 


En? ent iy might be ; now that was preſently, for the daughters 5 

fer asg twenty-one at Sir Ralph Aſpton's death, and marriageable | „ 

byte sen convenient they ſhould have their portions. J 

put C00 — | — 

de Might (1 But it ſeems that the natural ent conſtruction. Ivy v. Gilbert, poſt. El 
meaning of the word profits,” is 2 vol. 13. Evehyn v. Evelyn, poſt. 2 LEY 


= profits,” and that the caſes vol. 656. Ms v. Banks, polt. 3 vol. 
en have extended it further, are 1. Oleden v. Ofeden, 1 Atk. 550. 
tions out of the general rule, in Small v. Wirg, 3 Bro. Parl. Ca. 503. 
de context has afforded a differ- | 
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Lord Chan- I N this cauſe a decree was made for a ſale of the eſtate tor 
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TrArFORD That though (a) yearly profits might make a difference, 
. ASHTON. yet here that was not material, the word [yearly] being 
(a) 1 Vern. omitted, | | | 
'F That the portions being payable preſently on the death of 

Sir Ralps, (the daughters being then twenty-one ; they conſe. 
quently would carry intereſt, and the rather, fince they were 


to ariſe out of land, which yielded yearly rents and profits. (1) 


Lord Parker farther obſerved, that by the truſt, if there were 


her 

a ſon and a daughter, or daughters by the marriage, the fon B. 

ſhould pay intereſt to his ſiſters for their portions, from their 5 

age of twenty-one or marriage, and it could not be imagine deat 

[ 420 ] that Sir Ralph would be kinder to his nephew in excuſing hin beſt 
from paying intereſt, than to his own fon, if he had one, oh 

who was bound to pay intereſt, Wherefore it was decree, 755 

that the portions ſhould be raiſed by ſale or mortgage, 2 to he 


5, 
47464 
7 


ſhould be agreed by the maiter and the parties, with intere! 
from Sir Ralph's death, and coſts. 


5 * 
4 A 
aoy De 


cutor 

Af 
Create 
2 codi 


(1) Vide 7: y v. Gilbert, poſt, 2 vol. 20. 


to wh 
Witch 


Will, 2 


Caſe 117. Ratcliff verſus Roper. 


cellor 


the payment of debts, and a purchaſor approved of aud 
PARKER. : 


3 out ſay 
confirmed; there was likewiſe an order, that all parties ſhou 


Yoral 0 
laid thi 


be equz 


the party's --... - 

clerk in court Join, Ke. 

be dead, no pro- a | 
ceſs can be taken out againſt the party until he has appointed a new clerk in court, and a ſubren 


ad faciend' attorn. muſt be taken out for that purpoſe. which 
And on affidavit that one of the parties refuſed to be ſpoi eemin 

with, ſo as to be ſerved with the writ of execution, thoug" poffible 

was allowed to be a motien of courſe, on affidavit of ti particul. 

matter, that ſervice of the clerk in court might be good f. he 

vice, yet where the clerk in court appears to be dead (as berſon e. 

did in this caſe) there the court ſaid, they would make 10 oe Mrs 

order, but a fubpera ad faciend' attornat. muſt be taken 0 meces 4 

and ſerved; becauſe, till then, the party is not in court. lor 2 mo 

— 


It was alſo allowed, that the ſervice of the ul fend © 


faciend' attorn. would be good, if left at the houſe, and UW 
| 3 thous 
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tough the party in this caſe denied himſelf, yet ftill the 
/bp@na might be left at his houſe. 


#1 


Maſters ver/us Sir Harcourt Maſters. (1) 


TRS. Mary Maſters by her will left ſeveral legacies to 
ſeveral of her relations and others; for inſtance, to 

her nieces A. B. and C. pecuniary legacies, (viz.) to A. and 
B. 2001. a- piece, and to her niece C. 400 l. and having a 
mother living, gave all her houſhold goods, after her mother's 
death, to be divided among her ſaid three nieces, and alſo the 
beſt of her cloaths ; ſhe likewiſe by her will gave ſeveral ſpe- 
cifick legacies, and to the poor of two hoſpitals in Canterbury 
[naming them) 57. a-piece; as to her lands ſhe deviſed them 
to her nephew and heir at law, the defendant Sir Harcourt 


abrvementioned, and made the defendant Sir Harcourt exe- 
cutor. | 


Afterwards her mother died, by which a conſiderable in- 
creaſe of perſonal eſtate came to her, and thereupon ſhe made 
2 codici], thereby giving ſeveral pecuniary legacies to ſeveral, 
to whom ſhe had before given legacies by her will, many of 
waich legacies were larger than what were given them by her 
will, and gave 5 J. per annum to all and every the hsſpitals, (with- 
ont ſaying where the hoſpitals were) and left annuities to ſe- 
12ral of the pecuniary legatces in the will, and gave to het 
laid three nieces, A. B. and C. all (leaving a blank) to 
| be equally divided, and her cloaths; and among her legacies 
wich were in figures, ſome of them were writ fo blindly 
ſeeming to have been altered) that it was difficult, if not im- 
pofſidle to read them, or to diſtinguiſh what the legacies were; 
particularly in one place, whether 1007. or 300 l. was meant; 
and the gave to Mrs. Sawyer 200 J. when there was no ſuch 
perion ever known to her, but it was alledged that ſhe meant 
one Mrs, Swopper ; ſhe likewiſe bequeathed to her ſaid three 
nieces A. B. and C. 50 l. a year for their lives, and left 200 J. 
tor a monument for her mother, after which ſhe died, 


— ces 0 Ye. ns 


— — 


laſters, but charged the ſame with the payment of her legacies 


RaTCLire 
. ROPER. 


Caſe 118. 


FE 
At the Rolls. 


2 Eq. ON; Ab. 
192, pl. 7. 
322. pl. 13. 
352. pl. 12. 
366. pl. 7. 
554. pl. 10. 


[ 422 } 


(1) Reg. Lib. 1717. fol. 658. 
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Masrrxs v. Her codicil happened not to be atteſted by any witneſs, and 


WER ac a... 


were deficient in value to pay the legacies and annuities given 
by her will and codicil, 


The defendant Sir Harcourt proved her will and codicil, and \ 
upon a bill brought for the payment of ſeveral of the W 
to ſeveral of the plaintiffs, 


One gives leg. 
cies by his will, 


cies by his cu- 


dicll, and the will and codicil, and the real eſtate being liable to the lega- | 


lands are charg- 


cies by the will, and not to thoſe by the codicil, the eſtate 


ed with the le- 


gacies in he will ſhould be ſo marſhalled, that, as far as poſſible, the whole will | 


on, nd the 

per tonal eſtate might take effect, and all the legacies be paid. (1) 

15 not ſufficient 

to pay all the legacies 3 the legacies in the will ſhall be charged on the land, and the legacies by codi- 
C:l on che perional eſtate. 


And therefore, that the legatees in the will ſhould be pad 
out of the real eſtate, and if that ſhould be deficient, they muſt, | 
as to the ſurplus, come in average with the legatees in the | 
codicil, to be paid out of the perfonal eſtate; and, there be- 


ing admitted to be a deficiency, that the land ſhould be forth- 


with ſold to prevent a greater deficiency, but that the ſpecift 


(a) Vil. pot, legacies muſt be all paid, and not (a) abate in proportion; 
539 Hinton 
verſus Pinke. 


265. 

Tate verſus | but legacies. 
Auſtin, & po. 

675. Att. Gen, verſus Hudſon. 


F623: } 


Specific legacies But it was objected, that the two hundred pounds given for 


ate come * 2 monument for the mother, ought not to abate in proportion, 
average, bu 

charity lezacies this being a debt of piety to the memory of her mother, from 
that are pocu- N ws: £ = 4 
niary, ſhall come Whom the teſtatrix received the greateſt part of her eſtate. 


int» 0 5 . 40 And to this the court inclined, but however reſerved tht 
well a3 other 


pecymary le- point. (2) 

gacies. Whe- 

Ger a legacy of 200 J. given by the teſtator for a monument all come into average. Qu» 
| Za, 


— 


(1) V ide Bligh v. Earl of Darnley, poſt. 2 vol. 620. 


(2) This pcint was not reſerved. The * deviſed by the teſtatrix's codicil itt 


decree directs, „that the whole 200 J. building a monument for her mother, 
«© bf 


1/2, It was decreed by the maſter of he rolls, 3 the per- 
and other le ga- ſonal eſtate not being ſufficient to pay the legacies both by the 


on the contrary that the (5) charities, though preferred“ by tte 
% Vid. ante clvil law, yet they ought to abate in Peron for they were 


„ e A. fo, as was admitted, could charge no land. , e 74. 
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ad, That the will charging the real eſtate with the pay- 
ment of the legacies abovementioned it could not extend to the 
legacies in the codicil; but if the real eſtate had been charged 


with the payment of the teſtatrix's legacies in general, it would 


have taken in the legacies in the codicil, they being as much 
er legacies as thoſe in the Wil, 


MasrERS wv. 
MasTERS. 


Real eftate is by 
will charged 
with the pay- 
ment of the le- 
gases above- 
mentioned; hs 
will note cten 1 
to the legac 


in the codicil; ſecus if the land were charged with the N of the legacies ee y. 


re 2. A 274. yer 

zh, It being objected, that whereas the pecuniary legacies 
in the codicil exceeded the legacies in the will, and were given 
to the ſame perſons, this ſhould be in ſatisfaction of the lega- 
cies in the will, and that the legatees ſhould not have both; 
and particularly, that where the annuities given by the codicil 
were of greater value than the legacies in the will, and were 
giren to the ſame perſons, they ſhould be a bar to ſuch perſons 
irom claiming both: 


Cur': The annuities by the codicil, though given to the 
ſame perſons that were pecuniary legatees in the will, ard 
though of greater value, yet ſhall not be taken to be a ſatisfac- 
tion for the pecuniary legacies given by the will; becauſe the 
annuities are not. ejuſdem generis, and the annuitants might 
die the next day after the death of the teſtatrix, and nothing 
being more uncertain than life, conſequently the latter gifts 
inſtead of being a bounty, might be a prejudice, if taken to be 
in ſatisfaction of the legacies by the will. (1) 


4thl;y, The court declared, that the codicil was part of the 
will, and proved as part thereof, and that the greater pecu- 
niary legacy, given by the codicil to the ſame perſon that was 
a pecuniary legatee in the will, ſhould not be taken to be a 
iatisfaction, unleſs ſo expreſſed ; that it was, as if both the 


Pecuniary lega 
cies are give. 11 
by will, and 
atterwards grea- 
ter legagizs to 
the ſame per- 
ſons by codicil; 
theſe no ſatis- 
fackion for the 
legacies in the 
Will, but the 
legatees to have 
both, becauſe 
the cod'cil is 
part of the will, 


L 424 ] 


„be paid and laid out accordingly ;? 

and afterwards * that in caſe the Ay 
teſtatrix's perſonal eſtate ſnall not be 
* ſufficient to pay all the 9 aut! portion.“ 

(1) Vide ere v. Tale, poſt. 2 vol. 555. 


\ 7 4 


c charities under the codicil, then ſuch 
legatees and charities (except the 2991. 
© for the monument) are to abate in pro- 


» 


legacies 
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. legacies had been given by the ſame will (1); and it ſeemed 


MasTers, a Circumſtance tending to prove, that the teſtatrix intended 
additional bounties, inaſmuch as ſhe, after the making the 
will, and before her making the codicil, had an additional eſtate 
from her mother. | | 
Bequeſt of 5thly, On its being inſiſted, that the deviſe of the houſhold 


houſhold goods 
extends to all 
houſhold goods 
purchaled aiter- 
wards, and that 
are in the hnovle 
at the teitator's 


goods to the teſtatrix's three -nieces, could not paſs thoſe 
houſhold goous which the teſtatrix had not at the making 
of the will, but came to the poſleſſion of afterwards, by the 
death of her mother, and that the codicil would not ſupply 


v. Hatton, Bro. Cha. Rep. 390. note. 
Ridges v. Morrijon, Bro. Cha. Rep. 


Albans v. Beauclerck, 2 Atk. 640. 
Ornerwiſe, where one 1s given gene- 


8 death. it; for the, codicil gives all (with a blank) to her three 

hh nieces. 

1 | Cur” : The deviſe of all one's houſhold goods will paſs all 

* (a) Ix 357 houſhold goods that the teſtator has at the time of his (a) death; 

Al poſt. 508. . 5 , 

{0 All Souls Col- contra of a deviſe of all one's lands, for that will paſs only the 

11 5 N 
10 1 ep lands which the teſtator then had. But houſhold goods are 
1 5 , . Q 0 
3 ſee the reaſon always changing and periſhing; and therefore the will, as to 
BF for this diftiuc - : . 
0 1 tion poſt, Wing Perſonal eſtate, ſhall relate to the time of the teſtator's death; 
"ip pany Albone, otherwiſe it would be very inconvenient ; for then a man muſt 
* make a new will every day; alfo the codicil ſhould, had there hoſp 
. 1425 been occaſion, have been explained by the will, though here the! 
4 (L) 2 Vern. the will is ſufficient without the codicil and as to plate, (5) Batu 
4 ll 3 if commonly made uſe of by the family, the ſame ſhall paſs + obje, 
"KY ide Freced. 7 ob 
N in Chan 207. as houſhold goods. will 
+28 contra. Plate 
14 in common uſe in a family ſhal! paſs as houſhold goods. Cant, 
4 
IF Au, be. 6%, chari 
Pp — — 
| W | | HH : ann. 
F (1) There ſeems to have been ſome * that it was,” hy which means the ys 
i} miſtake in the report of this part of the paſſage would ſtand, “ ſhould not be nag 
b caſc, for where two legacies of quantity * taken to be a ſatisfaction, unleſs ſo in fav 
2 are given fimpli iler to the ſame perſon ** expreſſed that it was; as if both the | 

8 * 5 » 7 
8 by the ſame inſtrument, the preſump-— legacies, &c.“ Where both legacies gth 
T4 tion ſhall be againſt their being intend- are given for the ſame cauſe, they ſhall and in 
i ed as cumulative; otherwite, where not be cumulative, whether in the ſame | 

1 given by difcrent inſtruments. FHoclky or different inftruments. Duke of St. Cur 
*. 

1. 


wu * as 527 * 
words © unleſs {9 expreſied” ought to 
have been placed atter the words 


ficient to ſhew a teſtatorꝰs intention, eicher 
one way or the other. 


j 389. In Hecley v. Hatton, lord Bathurſt rally, and the other for an exprels 

Þ conjectures / that this paſſage in Maſters cauie. Ries v. Morriſon, Bro. Cha. 

1 v. Mafers. is wrongly pointed, and Rep. 393. and indeed very flight cir- 35 
4: that the ſemicolon, which follows the cumſtances have been conſidered as ſut- 5 
4. | of the x 
1 

My: 


+ It was formerly held, that by the deviſe of all the teſtator's furniture ot 
r uod goods, plate ia common ate would not pafs, in regard this was but c 


ſupeilex ' 


ame 
St. 
640. 
ene- 
prels 
Cha. 
cir- 
; ſut- 
eicher 


re or 
curid 
ellex 5 
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| 61hl „Where the will was writ blindly, and hardly legible, MasTzrxs v. 


and as to the money-legacies writ in figures, it was ordered MASTERS. 


to be referred to the maſter to examine, and ſee what thoſe 

levacies were, and he to be aſſiſted by ſuch as were ſkilled in 
— : 

the art of writing. 


Where the will 
is writ bliadly, 
and hardly le- 
gible, and the 
legacies in fi- 
gures, court re- 


ſerred it to a maſter o examine what thoſe legacies were, and the maſter to be aſſiſted with ſuch as 


underſtood the art of writings 


+:bly, Likewiſe as to the legacy of 2007. to Mrs. Sawyer, 
the maſter to examine, who the teſtatrix meant thereby, and 
whether the teſtatrix meant Mrs. Swopper, who was the per- 
ſon that contended for the ſame ; and if the maſter ſhould find 
ſhe was the perſon intended, then ſhe to receive her legacy in 
proportion with the other legatees. 


Stb, As to the 5 I. per annum, to all and every the hoſpitals, 
it appearing that the teſtatrix lived in Canterbury for many 
rears, and died there, and that ſhe took notice by her will of 
two Canterbury hoſpitals, this charity was held not to be void 
for the incertainty, but to have been intended for all the hoſ- 
pitals in Canterbury; but not to extend (as was preſſed) to the 
hoſpital about a mile out of Canterbury, though * founded by 
the ſame archbiſhop of Canterbury, and governed by the ſame 
ſtatutes, And this the court decreed, notwithſtanding it was 
obje dec, that they ought not to go out of the words of the 
will and confine the general words Call hoſpitals] to thoſe in 
Canterbury; and the court did this the rather, becauſe theſe 
charitics, if they prevailed, would be perpetuities of 5 J. per 
ann. and by that means create a deficiency, and conſcquently 
in a great part defeat the reſt of the will, as to plain legacies, 
in favour of thoſe that were doubtful. 


9 5 Whereas in ſome part of the will it was writ hoſpitals, 
and in ſome ſpittals | 


Cir: It is the ſame thing ; for ſpittal is the abbreviation of 
oſpital, and thence come the ſpittal ſermons. 


Legatee's name 
very falſely 
ſpelt, referred 
to a maſter to 
ſee who was in- 
tended. 


One by, will 
gives 5 |, per 
annum, to all 
and every the 
hoſpitals, and it 
was proved the 
teſtatrix lived in 
a place where 
there were hoſ- 
pitals; it ſhall 
be taken to be 
theſe hoſpitals, 
and not to ex- 
tend to another 
hoſpital about 

a mile from 
thence, though 
founded by the 
ſame perſon. 
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Hoſpitals and 
ſpittals the 
flame, 


— 4 
— 


cler; but as the nation grew richer, and plate became a more common fur- 

More, it has been conſtrued to be included within thoſe words. By the maſter 
|; ; 1 4 ; CR * 7 OM Fe - 

r the rolls in the cafe of Budgen verius Elliſen & us", Paſche 1731. (1) 


8 - 
(1) So, Nichols v. Oftcrn, pot. 2 vol, 420, vne/cn Ve Corbet, 3 Atk, 370, 


Hewet 


De Term. Paſchæ, 1718. 


Cafe 118. Hewet ver/us Ireland. 
Lord Chan- | 
cellor H USBAND and wife have iſſue a daughter, and: 


PARKER. proviſion is made by deed and fine, out of the eſtate of 


Gilb. Rep. 6 . : . - 

J Ee. Cats“ the wife after marriage, for ſecuring 600. in truſt that ſhe ſha! 

779 oi g. have the intereſt during her life, and afterwards in truſt that the 
e 12. 42 9. . 

Proviſiou for G600/. ſhall be paid to ſuch daughter or daughters, as Hall be he. 


daug l 
"oe e we gotten by the huſband on the wife, ſuch payment to be made at 


tend to daugh- their ages of eighteen or marriage, which ſhall fi 
ters then be- 8 Se, rſt happen, the 


zotten. intereſt in the mean time to go for maintenance, and if no ſuch 
HO 6 daughter, then to the huſband. 
8 Se. As, R ; 
7 „, The fact happened to be, that at the time of the executing 
ae. «xr ,0f this deed, there was a daughter of the marriage about ten 


years of age, and no daughter born afterwards ; and the mother 


toon after died, 

[427 -] Whereupon it was objected, that the daughter born before 
the making of this deed, &c. ſhould not take; becauſe it 
was faid ſuch daughters as ſball be begotten, which are words 
of futurity. | 

Lord chancell;y : The parents could never intend to negled 
a daughter which was born, and yet ſo young, as not to be 
capable of offending them, (v:z. being but ten years old) and 
at the ſame time to take care of a daughter 79 be born, and 
which might never be born, and in fact never was; for which 
reaſon, if the words can bear any interpretation, the daughter 
born before ſhall take, 
13 Beſides, as procreatis takes in children to be begotten, (a) ind 
b. 2 Vern. 545, procreandis includes children then begotten, and as the words 


Ys: 4 
1 Ke 28 5 3 uſed here, ſeem only to be meant for the words [ begotten ot 
antez31inLong to be begotten] I am of opinion, that this daughter, though 


vaiſus Beau- 


mont, and Gore born before, ſhall take; alſo the words [which ſhall be be. 


_— — 825 gotten] ſhall relate e death of the wife, and then the 
daughter born before ds included under that deſcription. (1) 


| It is like the caſe in (5) Cro. Car. 185. and cited by E 

on "ry "ng C. J. Hale, in . ent. 230. where a man deviſed to his eldel 

1 ſon and the heirs of his body, after the death of his wife, and 
; if he died, living the wife, then to the teſtator's ſecond {a1 


nn ws. Jas tha gc at 
APD _ 8 


(1) So, HebbletbwZaite v. Cartright, Ca. temp. Talb. 31. 1 


De Term. Paſche, 1718 


and the heirs of his body; the firſt ſon died, living the wife, 
but leaving iſſue, and it was ſtrongly urged, that his eſtate 
ſhould ceaſe, for that it being ſaid F he died, living the wife, 
this explained what went before; but it was ruled by all the 
court, that it was an abſolute eſtate-tail in the eldeſt ſon, and 
28 if the words had been, if he died without iſſue, living the 
wife, For the father could not be thought to intend to pre- 
fer a younger ſon before the iſſue of his eldeſt. And the con- 
ſtruction contended for in the . caſe would be equally 
unreaſonable. 


Stafford verſus City of London. 


And B. bring a bill to be relieved againſt the city of 
London, in regard A. B. and C. (who in the bill was 
mentioned to be dead) were joint leſſees from the city of di- 
vers water-ſprings near London, at the rent of 700 l. per annum. 
And the plaintiff 's bill was to have ſeveral allowances out of 
the ſaid rent, by reaſon, that the leſſees were evicted as to ſome, 
and diſturbed in the enjoyment of others of the ſaid waters, by 
the city themſelves and by others. 


The city anſwers the bill, and pending the ſuit, brings an 
action of debt againſt A. and B. for the rent, ſuppoſing C. to 
be dead; and to this action A. and B. plead in abatement, 
that C. was living, and ought to be made a defendant to the 
action; which being a plea in abatement, A. and B. made an 
afidavit of the truth of the fact. 


And this cauſe now coming on, the defendants inſiſted upon 
want of proper parties, (viz.) that C. was living, and not a 
party to the bill, and that C. was a neceflary party, as he was 
a joint leſſee, and equally concerned with A. and B. and if 
the allowances made to A. and B. were not ſatisfactory to C. 
he might draw the account all over again; that C. could not 
be bound by the account, unleſs made a party, and bringing 
bim before the maſter would not be enough, where it- appeared 
be was effentially and equally concerned with any of the other 
plaintiffs. Quod curia concelſſit. 


Then 


HrewET vv. 
IRELAND. 


[ 428 ] 


Caſe 119. 
Lord Chan- 


cellor 


PARKER. 
1 Stra. 95. 
2 Eq. Ca Ab, 7. 
note to pl. 3. 166 
pl. 9. 244. pl. 18. 
Where a bill 
wants proper 
parties, it is in 
the power of the 
court to dif. 
miſs the bill 
ſans prejudice, 
or to give leave 


to amend, paying coſts, 
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r 8 * Then the queſtion was, whether the court ſhould give thy 
„Cir vor plaintiffs leave to amend, paying the coſts of the day, or dif. 
Lon box. mils the bill? 


[ *429 ] Cur”: This is a very tuck to ſuppoſe C. dead by the bi}}, 
| when the plaintiffs (perhaps) could not get him to join, and 
yet to ſwear him living, upon the plea in abatement; and it 


to give leave for an amendment on payment of the coſts of the 
day, if in any caſe a bill ought to be diſmiſſed, let it be in this; 
but without prejudice to another bill. 


— 


— 
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(1) Sed vide contra Anon, 2 Atk. 15, Green v. Pole, 4 Bro. Parl. Ca. 122. 
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ce 120. Freemoult verſus Dedire, & e contra. (1) 


_ 


EE Chan. - HERE were ſeveral demands of ſeveral natures affed- 
cellor ing the eſtate of the teſtator Abraham Dedire; he owed 
PARKER. debts by bond and by ſimple contract, and upon his marriage 


6 Ab. pad covenanted to ſettle his lands in Rumney Marſb, and allo 


. code lands that ſhould be of the value of 60 J. per annum, upon his 
One covenants 


beſore marriage wife for her life; after which he makes a will, thereby charginy 
land, on ie all his eſtate real and perſonal with the payments of his debts, 
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lands on bis 
wife for life, and dies, leaving his eldeſt ſon executor. - 

and afterwards 

deviles theſe lands for payment of debts, the covenant is a ſpecific lien on the lands. But a coe. 
nant to ſettle lands of the value of 601. per annum, without mentioning any lands in certain, thi: 
no ſpecific lien, but the wife muſt come in as a creditor in general, and the maſter to value her eftate 
for liie, and the wite to come in for that valuation, But the wife to have the arrears before incurred, 
as well as the valuation of her eſtate for life. 


«=; +54 I”, 2 
— 


* 


On a bill 3 by the creditors for the ſatisfaction of their 

ſeveral debts, lord chancellor ſaid, with regard to the lands in 

Rumney Marſh, the marriage articles, being a ſpecific lien 

upon them, make the covenantor, as to them, but a truſtee, 

[ 439 ] and therefore, during the life of the wife, they are not to be 
affected by any of the bond debts. (2) 


But the covenant for ſettling lands of the value of 60/. fer 
annum on the wife for her life, does not ſpecifically bind any 


— — 


(1) Reg. Lib. A. 1717. fol, 495. 
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(2) So, Finch verius Earl of Winchelſea, ante, 277. 
| lands; 


being (1) diſcretionary in the court, either to diſmiſs the bill, or - 


TC: 


Pol. 


ands; 
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lands; wherefore, as touching that, the wife muſt come in 


only as a ſpecialty creditor with the other ſpecialty creditors, 
And in order to ſettle the guantum of this demand, let the 
maſter ſet an eſtimate on the wife's eſtate for life, (viz.) at ſo 


many years purchaſe, and then the wife to come in as a cre- 


ditor by ſpecialty, for ſo much money. But in regard the 
bol. per annum was in arrear for two years at the time of 
the hearing of this cauſe, ſhe muſt come in as a creditor for 
1201. for theſe two years arrears, beſides the value of her 
eſtate for life. 

And though it was objected, that the maſter ought to value 
what her life-eſtate was worth at the time of her huſband's 


death, yet the court over-ruled this; for theſe two years ar- 


rears were a debt actually due to her, and muſt in all events 
be paid, and ſhe ran the hazard of a fall of her life in the mean 
time, and if her life had dropped, there muſt have been no va- 
luation ; and ſo it was ſaid to have been ruled on debate in one 
Berisferd's caſe, in lord Harcourt's time. 


Alſo it being ſubmitted to the court, that foraſmuch as in 
this caſe the lands were not deviſed to be ſold for the payment 
of debts, but permitted to deſcend charged with the debts, 
and conſequently were legal aſſets by deſcent as to the bond 
creditors, and charged only in equity by the will as to ſimple 
contracts, whether the bond creditors ſhould not be preferred 
to thoſe by ſimple contract? | 


the lands deſcend ſubject to the debts, the bonds ſhall be preferred before the ſimple- contract debts, 


By lord chancellor: As this caſe istthey ſhall : but if the heir 
before any action brought had ſold the lands, and then the 
creditors by bond had brought their actions, they ſhould have 
been paid only their ſhare out of the aſſets. And it is obſerv- 
able, that by the expreſs words of the ſtatute of 3 & 4 I. & 
M. cap. 14. © where there is any deviſe or appointment by 
* a will of lands for payment of &-dts, or childrens portions 
* according to an agreement before marriage, other than the 


* heir at law, ſuch will ſhall be of force.“ (1) 


5 


—— 2 


Farr MOULT 
. DE DIR RE. 


woe 
17 gs 


ARS INE 


> 1 . an 4 
d A we 7 - & 0 E.. 7 * 2 — e 
F - 2 * 
= eee 39 tn OH i © OR 8 * 4 L Z "_ Fl : 
N Rei. ＋ £% 2 * 4 N = * #F 8 - g * i. 9 7 ok 
>» Int arts, 4 * 1 - I + B60 ps, 4 [ SS IE D n ee a: +1 a 
; ed ig % A —4 Ld (ae % Grp. rr, aero y Gan rap . 


1 i 


* A n 


= Re ng 


8 


r 


8 A . ITE? 


One deviſes his 
lands for pay- 

ment of his 
debts ; bonds 

and hmple con- 
tract debts thail 
be paid equally, 
But if he only 
charges his lands 
with the pay- 
ment of his 

debts, ſo that 
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Bur if the heir 
ſells the land 
beſore the action 
brought, then 
both to be paid 
equally. By the 
Statute of 
Fraudulent de. 
viſes, a will for 
payment of 
debts, or 
vounger chil. 
drens portions 
according to an 
egreement bes 
fore marriage, 


ſhall be good. 


Y—_ ma 


(1) See the diſtinctions taken between legal and equitable aſſets in Dag v. Deg, 


poſt. 2 vol. 415. 
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Frrzuoulr 


. DEDIRE, 


(a) Preced. in 
Chanc. 207. (1) 


| Laws and cuſ- 


toms of France 
or Holland muſt 
be proved, elfe 
the court cannot 
rake notice of 
them. 


De Term. Paſchæ, 1718. 


Then it was contended, that theſe marriage articles were 
made in Holland, and that by the law of Holland, ſuch article; 
take place of any other debts, wherefore they ſhould be here 
conſtrued according to the law of Holland, where they appear. 


ed to have been made, which was ſaid to have been held in the 
caſe of (a) Feaubert and Tu. 


To which it was anſwered, and ſo ruled, that it ought to have 
been proved in this cauſe what is the law of Halland, as in the 
cauſe of Feaubert and Turſt it was proved what was the law of 


France, without which propls our courts cannot take notice of 
foreign laws. 


Caſe 121. 


[ 432 ] 
Lord Chan- 
cellor 
PARKER. 


' 1 Eq. Ca. Ab. 


19J- pl. 11. 
Gilb. Rep. 149+ 
10 Mod. 402. 
Termor deviſes 
the term to A. 


For life, remainder to ſuch of his iſſue as he ſhall appoint, and if 0 die without iſſue, remainder to Þ* 
this a good deviſc, to B. 


(a) Vide ante 


100. Nichols | 
verſus Hooper, poſt. 564. Pinbury verſus Elkin, & Forth yerſus Chapman, 666, 


H 


* 


- (1) And 1 Bro. Parl. Ca. 38. S. C. 


Target & al' verſus Gaunt & al'. 


() INE poſſeſſed of a term for years deviſed it by his wil 
| to his ſon Henry + for his life, and no longer, and after his 
deceaſe, to ſuch of the iſſue of the ſaid Henry, as Henry by hi; 
will ſhould appoint ; and in caſe Henry ſhould die without iſſue, 


then the teſtator deviſed the ſame to his brother Aivinus for 
the reſidue of the term, and died. 


Henry wt without iſſue living at his death; whereupon 


The queſtion was, whether the term ſhould go to the 


executors of the firſt teſtator, or to the executors of Hem), 
or to Albinus? 


Object. The deviſe over of a term upon a death without 
iflue, is void, being too remote an expectancy, and tending 
to a perpetuity, | 


Lerd Parker: The expreſſion of dying without iſſue, has 
two fenſes: (a) 


+ Note; The words which are in 4alic, are all omitted in the regiſter book, 
though they are inſerted in all the cotemporary reports of this caſe, and ſeri 
here to be the principal foundation of the decree. 


OO —-— 


5 15 
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if, A vulgar ſenſe, and that 155 dying without leaving iſſue 
at the time of his death. 


*2dly, A legal ſenſe, and that i ih Whenebei there i is a failure 
of iſue, 


And if this will be taken in a vulgar ſenſe, (viz.) # Henry 
dies without leaving iflue at the time of his 'death, then the 
deviſe over to Albinus is good; now this ſeems to be the mean- 
ing of the teſtator in the principal caſe; for it muſt be in- 
tended ſuch iſſte as he ſhould, or at leaſt might appoint the 
term to, which muſt be intended iſſue then living; and this 
conſtruction ſhall be the more favoured, in regard it ſupports 
the will, whereas the other deftroys it. (1) 


Therefore the court held, that the deviſe over of the term 
to Abinus was good, and obſerved, that there was a great di- 
verſity betwixt.a deviſe of a freehold eſtate for life, and if A. 
dies without iflue, then to B. and a deviſe of a term in the 
lame words; for in the former caſe this might give A. an 
late-tail, becauſe the words [if A. die without iſſue] in caſe 


ll of an inheritance, are inſerted in favour of the (a) iſſue, and 
his to let in the iſſue after the death of the father; but in caſe of 
bis a term, theſe words cannot have ſuch effect, for the father 
ue, 


takes the whole, which, on his death, will not go to his iſſue, 
but will belong to his executors. 


Alſo lord chancellor cited the caſe of Ledington and Chime, re- 
ported in 3 Lev. 431. which his lordſhip ſaid was in fome 
points of it ill, and miſtakenly reported by ſerjeant Lewinz, 
though he kimſelf was of counſel in it, and that this was a 
fronger caſe than the principal. 


Nite; Mr. Mead urged that if Henry ſhould have iſſue at his 
death, and ſhould make no appointment to ſuch iſſue, the de- 


Viſe over to Albinus would be $008k Bur the court ſaid no- 
taing as to this. 


—— 


TARGET vv. 
Gaux r. 


L 433 ] 


(a) Vid. poſt. 
667. the cals of 
Forth verſus 
Chapman. 


** (1) This ſubject, as applied to terme dered in At linſon v. Hutchinſon, poſt. 
or years, is more particularly conſi- 3 Vol. 238. 
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De Term. Paſchæ, 1718. 


„ ſuch of them as ſhall be dead, &c.** 


Rex 


+ aſe 122. Richardſon verſus Spraag. 

"ys At the Rolls. | 

4 1 r Ab. þ ESTATRIX deviſed money in truſt for ſuch of her 

1 Deviſe of a truſt «daughters, or daughter's children, as ſhould be living 

Us to all his daugh- , ' ns | 
bs ters or their At her ſon's death (1). Some of the daughters were living at 
341 | omg Os, the ſon's death, and had alſo children, and others were dead 8 
* ſon's death; leaving children. | | cl 
1 1 tome of the | is 
ng daughters were living at the ſon's death, and had children, and others of the daughters were de; 5 
1 leaving children; decreed all the children as well of the living daughters as of the dead ſhould take, 

"| Upon which the queſtion was, whether the children of the to 
Wh living daughters ſhould be let into a ſhare under this deviſe, de 
1 or only the children of the dead daughters as ſubſtituted in the the 
3 place of their mothers ? | | 
WH This came on before Sir 7% Fetyll maſter of the rolls, who, . 
*K 1 after having taken time to conſider of it, decreed, that all the | 
"FP 1 children, as well of the living, as of the dead daughters, ſhould "5 
15 1 come in for their ſhares. oy 
* ig * | MI 
Ws The word [or] For that the word Cor] ſhould be taken (a) for [and] other- 1 
A „„, © oowtmpem — — ä— ——.— — 

WE Land]. weile the whole deviſe would be void for the incertainty; and ie: 
1 Vid 1 . —— F — 

IH . frat it was the ſame, as If the deviſe had been to ſuch of my whic 
1 eee a; daughters, and their children, as ſhall be living at my fon': then 
4 CY1Way, allo 5 Ry X , . 8 
Aae 2 Vern, 388, death; ſo if the deviſe had been to my children or grandchil uſtic 
£34 | 28 * . . j \ g 
Wh _ dren, my children and grandchildren would have taken, (2) jy 
4 FI Moreover the word [or] might be of uſe, in regard all the requit 
BT VG daughters might die in the ſon's life-time, and then the teſta· ſtatutt 
Wh! trix might not think it proper to ſay, daughters and their chil- true, | 
We 1 1 . . 2 

Wy : dren, when there might not be ſome of each ſpecies ; but A 0g a; 
Wit! in ſuch caſe would be the proper word, and that the word le penalti 
1 z is uſually put for, [(and] appeared by very many inſtances in of ecel; 
by 40S the Caſe of Price verſus Hunt in Pulleafen's Reports 645. the tue exc 
144 | laſt caſe but one in the book +. WO Hugh” 
1 — „ ; — * 
„ (1) © Without conſidering any fu. ham v. Brand, 3 Atk, 390. are 0 Tie K 
1 „ periority or elderſhip whatſoever.” of the inſtances in which the wr. N 
18 Reg. Lib. B. 1717. fol. 502. « and” and or have been tax Lord c 
4 2 | (2) Read v. Snell, 2 Atk, 643. Jack for each other in order to afford a res idorſery 
f {| | fen v. Jackſon, 1 Nez. 217, Framiing- ſonable conſtruction of a will. 1 
1 ix to 

4 | 1 + It ſeems as if it might have been agreeable to the ſenſe of the orig a 05 
ST: have underſtood the deviſe thus: ** To my daughters, aud do tue chi 1 


De Term. Paſchæ, 1758. 
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Rex verſus Burrard. = [ 435 1 | 


T HE defendant was excommunicated for not paying his Caſe 123, 


tion of a ra To Motion to ſupere 
propor te made for repairing the church of e ebe 


D. in Suffolk. excommunicato 

capiendo, iſt, ſor 
want of addition; and 2dly, becauſe not ſaid the defendant was commorant in the dioceſe. Court 
diſallowed both the exceptions, but inclined to think that after the writ has been iſſued out of this 
court, and been brought into B. R. and there delivered to the ſheriff, but not yet actually return · 
c4into B. R. this court, on a plain error appearing, may ſuperſede or quaſh it, (t) 


And it was moved by Sir Edward Northey attorney general, 


the to ſuperſede this writ, 1/7, for that it was not ſhewn, that the 

iſe, defendant was commorant within the dioceſe at the time of 

the the excommunication pronounced. Moor 467. T. Jones 89. 5 
2:/ly, Becauſe there was no addition of the defendant in the 

vho, writ, | 5 , © 

| the On the other ſide it was anſwered (as to the firſt objection) 


hat the defendant in the libel was ſaid to be of D. in Suffolk, 
which was the ſame pariſh where the church was, and it ſhould 


ther- not be intended that, after the libel, he removed from thence ; 
and but if he did remove, his flying from the proceſs of the court 
f my which had a proper juriſdiction, ſhould not mend his caſe, for | 
; fon''s then the party, by his own act, and by his turning his back upon 


juitice, might avoid ſuch proceedings. 


24, As to the want of an addition, this was ſaid to be only 
*quilite in the cauſes of excommunication mentioned ia the 
iatute of the 5th Elix. chap. 23. for which reaſon, it was 


ir chi tue, that for want of an addition there could be no proceed- 

ut ſor) ing againſt him, by way of proclamations with pains and 

"rd [er] 2rnalties for not appearing, but till, as the matter was plainly | 

inces in * eccleſiaſtical cognizance, (viz.) the repairing of a church, ( 436 J 1 
45. e cxcommunication was good, and ſo was Cre. Car, 196. 


Hughe's caſe, T. Jones 89. The inhabitants of Bermondſey, 
"7 Sarthclomew Shower's Reports 16. Fobnjon's caſe, Salt, 293. 


ſome . L. 
wn ie King verſus Fowler, 
en taken rd chancellor called for the writ; and it appearing by the 
ord a te“ | 


orlement thereon, that this writ iſſued out of chancery, 


Aatrix t0 
ind en d 


(t) Vide Trebee v. Keith, 2 Atk. 498. Ex parte Linle, 3 Atk. 479. 
Re 
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BURRAKD. 


DE Term. Paſchæ, 1718. 
and, according to the ſtatute of the 5th Eliz. was returnable 
in the king's bench, and though not yet actually returned, 
had been brought into the king's bench, and by that court 
delivered to the ſheriff, for this reaſon lord chancellor doubted, 
whether, though the writ were not returned, yet foraſmuch 
as the court of king's bench was poſſeſſed of it, the chancery 
could ſuperſede this writ; and at firſt his lordſhip inclined, 
that it could not, but afterwards ſeemed to alter his opinion, 
and this, in regard of the great miſchief which might follow, 
if the writ of excommeunicato capiendo ſhould iſſue out in the long 
vacation, when the king's bench does not fit ; and it would 
be hard that there ſhould be a failure of juſtice, and the party 
continue in priſon, and without remedy, as he would do, i, 
in ſuch caſe, the chancery could not, on a plain error, ſuper. 
ſede or quaſh the writ, which he therefore the rather incline 
1 might be done before the return of it. However, his lord- 
ſhip would declare no opinion upon this; but the other excey- 
tions againſt the writ being diſallowed, the order which was 
made for ſuperſeding the writ , was diſcharged, 


CAM 


n 


+ And this in fact was done in Trin. Term. 1727. by lord King in the caſe d 


Barlow verſus Collins, where the writ of Excom. cap, was for not paying coſts 1 
a cauſe in the ſpiritual court for non-payment of tithes and her eccigfafiu 
duties, which being ill for uncertainty, though the writ was inrolled in B. |, 
yet being not returned there, to prevent a failure of juſtice, it was ſuperſeded u 


chancery. | 
have been a /ittle before the long vacation, for the ſtatute of the 5 tis Elis. id.: 


expreſiy favs, that every writ of Excom. cap, ſhall be made out in term int. 


But guære, whether the words above in the long wacation ſhould not 


was 
ed, t 

O. 
Made 
to th 
theug 
that It 
When 


D E 
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Price ver/us the Hundred of Chewton in Com. 
Somerſet. 


PR plaintiff Price, on the 10th of June 1717, went 
before a juſtice of the peace, and ſwore he was robbed 
that day about two of the clock at noon, of 180 l. and on the 
2th of Zuguft following ſued out an original againſt the hun- 
ired, who appearing, the plaintiff declared upon the ſtatute 
of 1/71ton, after which he dropped the action, and afterwards, 
on the 10th of this inſtant Zune, ſued out a new original, but 
tie ſame was antedated, and made to bear tee the 5th of 
{une inſtant; and the defendants produced a certificate from 
bs curſitor, that the writ was not ſealed until the roth inſtant. 
Wherefore, as there could not be two tenths of June in the 
ame year, they inſiſted the year was elapſed, and conſequent- 
„that the right of action was extinct by ſuch lapſe of time, 
and the hundred actually diſcharged ; that it ought not to be 
n the power of the curſitor, by his antedating the writ, to 
revive the action, or to give a right to the plaintiff, which he 
was before legally debarred of; for which reaſon, it was pray- 
„that the original might be ſet aſide and ſuperſeded, But 


On the other fide it was anſwered, that the original was 
nave to bear ze/le on the day that the inſtructions were brought 
to the curſitor, which was on the fifth of June inftant, 
tough it had not been actually ſealed until the 10th; and 
dat it was tue conſtant courſe, to make the writ bear teſte 
men the ſame was beſpoke; that if it were otherwiſe, it 
might de an inconvenience and hardſhip to the ſuitor, who 
mizht ſuffer and be deprived of his right, for what he could 
hap: for that it was frequently impoſſible to get the writ 
lzaled for a conſiderable time after ſuch writ. was beſpoke, and 
even drawn up * the curſitor. | 


A a 2 Lori 


Caſe 1 24. 


Lord Chan- 
cellor 
PARKER. 


2 Eq. Ca. Ab. 
779. pl. 2. 

Inſtructions for 
an original a- 
gainſt an hun- 
dred for a rob- 
bery where 

brought to the 
curſitor within 
the year, but the 
writ paſſed the 
great ſeal after 
the year, though 
te ſted within the 
year, (viz.) when 
the inſtructions 
were brought to 
the curſitor: this 
held good, being 
warranted by the 
practice of the 
curſitors office. 
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Pgfc v. 
Hundred of 
CHEWTON, 


lowing. 


L 439 ] 
Caſe 125. 


Eſcape War- 


rant. 


One committed 
in equity for a 
contempt in reſ 
cuing another 
taken on tord 
chancellor's 
warrant, ſuch 
perſon not liable 
to an eſcape war- 
rant. 


(6) Vide ctlum 


5 Anna, Cap. 9. 


De Term. 8. Trin. 1718. 


Lord chancellor: Let this be referred to the principals and 
athſtants of the curſitors office, to certify what has been the 
uſage and cuſtom in theſe caſes, and to ſearch precedents 
in relation thereto, and in the mean time, let all proceed. 
ings ſtay. 

In obedience to this order, the eds and aſſiſtants of 
the ſociety of curſitors, ſoon after (a) made their certificate, 
and thereby certified it to be the conſtant practice of thei; 
office, © to tete original writs againſt hundreds, corporations, 
“ heirs, and in ſeveral other caſes, the ſame day the writs 
© are beſpoke, and that they never knew it otherwiſe, or 
ce that the practice was ever conteſted before the preſent _ 
n 


Upon which it was ordered, that the ſaid plaintiff might 
be at liberty to proceed in this hue and cry, and that the de- 
fendants ſhould pay the coſts in reſpect of the ſaid reference. 


Pans BB. R. 


A TN was committed to the Fleet by the late lord chax- 

cellor Cowper for a contempt in obſtructing the execution 
of his lordſhip's warrant for the commitment of Pajr's father, 
for the non- payment of a debt decreed to the plaintiff Hinch- 
liffe, and Pain having removed himſelf to the king's bench, 
and being let at large by the marſhal, 2rd chief juſtice Pratt 
granted his efcape warrant againſt him, upon which Pain was 
taken in the Strand, and committed to Newgate as the county 


% 


gaol, 

And it being thought by Pain's counſel, that an eſcape war- 
rant would not he in this caſe, it was moved that the warrant 
might be returned; which being granted, 

The priſoner now moved to be diſcharged, infiſting that an 
eſcape warrant did not lye, in regard the ſtatute of the (b] 
firſt of queen Anne, cap. b. which gives the eſcape warrant, 
ſpeaks only of perſons committed by any of the courts of te- 
cord at // efimin ſter, upon any action of debt or damages, 0! 
fer a contempt in nat performing orders or decrees made in courts ef 
equity ; ſo that the ſtatute does not extend to perſons commit- 


ted for contempts generally, but it muſt be for a © content 
4e tg! 


* 


De Term. S. Trin. 1718. 


ee eee 


fr not performing an order or decree,” Exceptio probat Parx'sCasn 
gulam, and the ſtatute mentioning this contempt, excludes 
3]l others; now Pain, though committed for a contempt, yet 
was not committed for a contempt in not performing any order 
or decree, there being no order or decree againſt Pain. 


Indeed if Pain's father had been committed, and had eſcaped, [ 440 
there being an order againſt him for payment of money, an 
eſcape warrant would have lain againſt him; but Pain the fon 
was not within the act, he not being to perform any order or 
_ decree, and, when committed, was only to ſuffer, and not to 
perform any thing. x 


That this ſtatute being a penal law, whereby the party was 

to be impriſoned without bail or mainpriſe, was to be taken 

ſttictly, and not to be enlarged by equity; and the intent of . 
t was, to preſerve the property of the ſubject, not to puniſh Þ 

mere contempts. | 13 

Accordingly, and for theſe reaſons, it was adjudged by 


1 a the judges of the king's bench, ſeriatim, that this warrant 
m did not lye. 

jon 3 | F ; 
| But there being an order of chancery, that Pain the pri- 


r . EET 20 
2h ſoncr ſhould be kept within the walls of the Fleet, and he 
40 now eſcaping out of the gaol of the court of king's bench, the 
6 - court made a rule, that Pain ſhould be delivered by the keepers | 
rd 5 7 a 1 bl 
of Newgate to the marſhal of the king's bench, to be there 
W . . : ; : - 
Kept in cloſe confinement, according to the intention of the 
R 5 . o yy 
Wor orcer in chancery, whereby he was confined within the walls 
| of the Fleet. | | 
War- 
rant | 
2, [ 441 ] . 
hat 1m Lawſon ver/us Lawſon. Cats ad 
{h 85 5 | . 
he ( | 5 WW” ; . 2 ci. 
HE teſtator being languiſhing upon his death-bed, 575. pl. 4. 


delivered to his wife a purſe of gold containing about — cauſa 

loo guineas, and bid her apply it to no other uſe but her own, Huſband upon 

and like wei : n his death bed 

iswite drew a bill upon a goldſmith to pay 100 J. to his delivers to his 
wife a purſe of 
d a good, legacy 


«a0 211045, and bids her apply it to her own uſe. This is donatio cauſa mortis, an 
8 5 wife, and ſhall not go to the executors or adminiſtrators of the huſband, if there is ſufficient 
en debts. So likewife if the hulband being ill (ut ſupra) draws a bill on his goldſmith to pay 

wife 1091, f Tr mourning, this is a good appointment. More doubtful, if the money on the bill 
re recclued in the Ruſband's life-time. 


ntempe 


4e 0 


LaAWwsox v. 
LawWSo R. 
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De Term. 8. Trin. 1718. 


wife, to buy her mourning and to maintain her until her liſe. 


rent (meaning her jointure) ſhould become due, and ſoon af. 


terwards, (v:z. about ſeventeen days after the drawing of the 
bill) the teſtator died. | 


This coming on upon the maſter's report, the maſter of the 
rolls was clearly of opinion, that as to the purſe of gold, it 
was donatio cauſa mortis, in regard the teſtator was then lan- 
guiſhing upon his death-bed ; and therefore, it being in nature 
of a legacy, and not to take effect, but in caſe of the donor's 
death, under ſuch circumſtances, a man might give to his 
wife; and it was the ſtronger, it being ſaid, that ſhe was to 
apply it to no other uſe but her own; for conſequently ſhe was 
not to apply it to her huſband's uſe, 


His Honour further obſerved, that this being donatio cauſa 
mortis, need not be proved with the teſtator's will, neither 
need any ſuch gift tho' in nature of a legacy be ſo proved; 
for they operate as a declaration of truſt upon the executor, 


As to the other point, the court at firſt held, that the 
teſtator's ordering the goldſmith to pay 1001. to his wiſe 
was but an authority, and determined by the teſtator's death, 
To which Mr. Vernon replicd, that this was an authority 
coupled with an intereſt, and being given for mourning, it 
could not take effect but upon the teſtator's death, and there- 
tore his death could not be a revocation ; which ſeemed to 
have weight; but his honour doubted, whether there could 
be a doratio cauſa mortis without an actual delivery to ſuch 
donee; at leaſt, it was a point not ſettled, for which reaſon, 
he would (he faid) reſerve it for further conſideration. (1) 

Afterwards in Hilary Vacation, 1718. the maſter of the rot 
Jclivered his opinion ſolemnly on both theſe points: 

That the delivery of the purſe was good; and muſt operate 
as a donatio canſu mortis, ut res magis Valeat, c. Becauſe other- 
wiſe one could not give to his own wife, and there being 3 
aclivery by the teſtator in his laſt ſickneſs, and when he was 


3 — 


* > 4 Y a 
e — 


of * *. ; 0 : W 15 

1) The caſe of Ward v. Turner, be a ſufficient delivery of different kin» 

2 Ver. 431. collects all the law upon of property to give effect to ſach do- 

the ſubject of donations causa mortis, nations. 
and particularly conſiders what ſhall 


jointu 
and t 
ſettlem 
lebts, 


bold to th 
Mentionec 
eate be x 


De Term. 8. Trin. 1718. 


uſe than her own, made this part of the caſe plain; and he 
cited Sin hurne 18. where it appears there are three ſorts of 
gifts cara mortis, and ſaid this was in the nature of a legacy 
to the wife. 

25, As to the bill of 1007. drawn upon his goldſmith pay- 


able to his wife to buy her mourning, and to maintain her 
5 uatil her life- rent (vix. jointure) ſhould come in: 
55 This his honour held good, and to operate as an appoint- 
lis ment; that if the wife had received it during the huſband's 
to life-time, it would have been liable to ſome diſpute, but that 
72S he apprehended this amounted to a direction to his executors, 
that the 100 J. ſhould be appropriated to his wife's uſe. And 
uſt he inclined to think, that even if the wife had received it in 
her the huſband's life-time, ſhe ſhould have kept it; that being 
BY for mourning, it might operate like a direction given by 
5 the teſtator touching his funeral, which ought to be ob- 
ſerved, though not in the will; that the court ought to go as 
4 far it could, to aſſiſt the meaning of the party in this caſe; 
585 here was a wife attending her huſband in his laſt ſickneſs, and 
5 the huſband ſenſible of her affections, was conferring gifts 
my upon her, and thoſe not extravagant (for then he admitted 
85 It equity ought not to make them good) but the gifts were but 
me 200/. whereas the perſonal eſtate amounted to 80001. ſo that 
e 


this was only an inſtance of the tender care of an affecti- 


1 he ; 

_ onate huſband towards his wife; wherefore it was decreed ac- 
| | 

_ cordingly, 

1 ral Drake ver/us Robinſon, 


JR. Villiam Berners of Hadham in Her fordſpire, having 
made a ſettlement of a real eſtate upon his wife for her 
Jointure, and having contracted ſeveral debts, made his will, 
and thereby deviſed all his real eſtate, not comprized in the 
lettlement, to truſtees and their heirs for the payment of his 
lebts, and was ſeiſed of ſeveral freehold and copyhold lands, 


eftate be not ſufficient to pay the debts, the copyhold being real eſtate ſhall be liable, 


a a 4 


ſo near his end, and the bidding his wife apply it to no other Lawson v. 


Lawson. 


1443 J 


Caſe 127. 


2 Eg. Ca. Ab. 
232. pl. 10. 
One deviſes all 
his real eſtate to 
pay debts, and 
having part free - 
hold and part 
copy hold, and 
dies without 
having ſurren- 
dered the copy- 


hold to the uſe of his will; regularly the copyhold ſhall not paſs without being mentioned, and if 
mentioned, equity will on behalf of creditors ſupply the want of a ſurtender, Bu 


t if the freeho!s 


but 
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Du Ak w. but“ had not ſurrendered his copyhold lands to the uſe of his 


RoBinsON. 
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though, in the caſe of creditors, equity will ſupply the want 


Who is intitled to ſuch part thereof as is Burrough Engliſh, mult. 


| pals. 
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will, and died leaving three ſons, and part of the copyhold was 
of the nature of Burrough Engliſh. 


Ohjecled, The copyhold does not paſs by this deviſe, for 


of a. lurrender, yet the copyhold ought ever to be mentioned 
in the will, eſpecially where (as in the preſent caſe) there i 
a freehold eſtate that will ſatisfy the words of the will. 


Lord chancellor: If the copyhold paſſes, the youngeſt on, 


contribute to pay his proportion of the debts. As betwixt the 
ions, it is a doubtful caſe ; but with regard to the creditors, if 
there be not an eſtate ſufficient for the payment of the debtz 
without the copyhold lands, my opinion is, theſe ought to 


_- The man is not a juſt man unleſs he takes care to pay his 
debts; for which reaſon he has made choice of words large 
cnough for that purpoſe, a copyhold eſtate being a real eſtate, 


And ſince the teſtator's firſt intention is to be honeſt, and 
pay his debts, to cramp ſuch his deſign by a narrow conſtruc- 
tion, ſeems like being acceſſary to the making ſuch teſtator 1 
knave even againſt his will. 


But let the maſter firſt ſee whether there be enough without 
the copyhold for the payment of the debts. (1) 


1 4 
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Cafe 128. 
Lord Chan- 
cellor 
PARKER, 
A. having out- 
lawed B. brings 
2 bill againſt R. 
aid C. a truſtee 
for B. with re- 
ſpect to an an - 
nuity, to ſubject 


enis annuiiy to the plaintiff's debt. The attorney general ought to be made party, and th! plaid 


muſt get a leaſe 


2 
— 


(1) Vide Harris v. Inglede av, poſt. 3 vol. 96. 


Balch verſus Waſtall. 


HE defendant owed money to the plaintiff by bond, 1 
T the plaintiff having outlawed the defendant before july 
ment, brought his bill in this caurt againſt the defendant, and 
one that was 2 truſtee for the defendant as to an annuity d 
20 J. per annum deviſed to the defendant out of a perſon: 
eſtate, in order to ſubject this annuity to the plaintiff's debt. 


or grant in the court of exchequer from the cron. 


0 5 
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On its being objected, that this bill did not lye, all the de- 
ſendant's eſtate being forfeited to the crown, Mr. Vernon inſiſt- 
ed, that ſince the plaintiff had gone as far as he could at law, 
and was hindered by the contempt of the defendant, and this 
being a matter of truſt, and a creature of equity, the plaintiff 
ought rather to be relieved here, than ſent to another court : 


: Fruſtra fit per plura, quod fieri potęſt per pauciora; and he cited 
: 2 caſe where lord Nottingham had held, that one who had a 
judgment, and had lodged a fier: facias in the ſheriff*s hands, 
a, to which nulla bone was returned, might aftetwards bring a 
ul bill againſt the defendant, or any other, to diſcover any of the 
the goods or perſonal eſtate of the defendant, and by that means 
zl to affect the ſame z but he muſt firſt go as far as he can at 
ts law, by delivering this writ of fer faciag and getting it re- 
0 turned, | 
7 And to this the court at firſt inclined „ but afterwards were 
. of another opinion; foraſmuch as by the outlawry all the de- 
auß ſendant's intereſt, as well equitable as legal, was forfeited to 
bak the crown; and though the plaintiff was intitled to a grant 
„ and thereof from the crown, which, upon. application to the court 
{truc- of exchequer, he would of courſe have, yet, ſince this truſt 
ator 1 continued in the crown until taken out, they directed the 
plaintiff to get ſuch grant, and make the attorney general a 
rithout party, and then to come again, = 
And agreeable hereto, afterwards in Eaſter Term 1721. in 
3 the caſe of Flayward verſus Fry, where J. S. owed the plaintiff 


pantiff Hayward outlawed F. S. and brought a bill againſt J. S. 
and Fry to have this 1007. paid him, the maſter of the rolls de- 
clared the plaintiſt could have no title but by grant under the ex- 
chequer ſeal, all the perſonal eſtate of J. S. being veſted in the 
crown by the outlawry, and put off the cauſe in order that the 


Plaintiff might get ſuch grant, and make the attorney general a 
. 1) 


1001. and the defendant Fry owed F. . 100/, on note, and the 
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Caſe 129. 
Lord Chan- 


cellor 
PaRK ER. 


On a partition 
in chancery, 
every part ot the 
eſtate nced not 
be divided; but 
ſufhcient if eꝛch 
tenant in com- 
nion, &c. have 
an equal hate of 
the whole. 
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* 


Earl of Clarendon int Mr. Bligh and bis Wife 0 


verſus Hornby. 4 
Partition was decreed of the eſtate late Sir Jh N. gi 
Jianzſon's, two thirds whereof belonged to lady Theodi/a a 
Bll 7h, and one third to the defendant n ; the eſtate con. 
ſiſted (among other things) of a great houſe called Chan. thi 
Flouſe, and Cobham-Park in Kent, and of farms and lands about thi 
it of 1000 J. per annum. be 
| ar 
The defendant Hornby infiſted to have a third of the houſ,, ; 
and alſo a third of the park aſſigned to him by the commiſſion» 
ers who were to make the partition. 
And this matter coming on before the lord chancellor upon: 
petition, it was urged on behalf of Mr. Hornby, that as he was 
intitled to a third of the whole, fo conſequently he was to hare the | 
a third of the houſe and park; and in many caſes in the Jam, land: 
things entire in their nature, as an houſe, a mill, or an ad- Dun, 
vowſon, might be divided; ſo a tenant in common ſhall hare for li 
half the houſe, every other toll-diſh, and every other turm of: rage 
church, Cc. that thus it would be af lau, in caſe of a writ upon 
de partitione faciendd; and in this caſe æguitas ſequitur ligen. Cefen; 
Lord chancellor: Care muſt be taken, that the defendant 15 
Hornby ſhall have a third part in value of this eſtate; but ther age 1 
is no colour of reaſon, that any part of the eftate ſhould be Th. 
leſſened in value, in order that the defendant Hornby ſhouli be, th: 
have one third of it; now if Mr. Hornby ſhould have one th , 
of the houſe, and of the park, this would very much oy ripe, 
the value of both. | | 4000 J. 
If there were three houſes of different value to be divide Bier mort 
amongſt three, it would not be right to divide every houk, The 
for that would be to ſpoil every houſe ; but ſome recompen® bely (th 
is to be made, either by a ſum of money, en rent for owl 4 
of partition, to thoſe that have the houſes of leſs value. 3 
[t is true, if there were but one houſe, or mill, or advoW« beine p 
ſon to be divided, then this intire thing muſt be divided il + 
manner as the other ſide contend; ſecus when there arc othe! dat 0 


lands, which may make up the defendant's ſhare. 


BY 
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By the fame reaſon, every farm-houſe upon the eſtate muſt CLARENDON 


a ; HoRN EY. L 
5 de divided, which would depreciate the eſtate, and occaſion © H 2 P 
f perpetual contention; and it may be the intent of the dgfend- [ 448 J : 
ant, when this partition is made, to compel the plaintiff to 1 
0 give the defendant forty years purcanle | for his third of the houſe 73 
od + £ 
i and par k. 4 
ji N 
8 Therefore ſince the plaintiff Bligh and his wife have two 1 
E. thirds, I recommend it that the ſeat and park be allowed to 15 
out them, and that a liberal allowance out of the reſt of the eſtate Fi 
de made to the defendant, in lieu of his ſhare of the houſe and [i 
Park, | | 
a g | + 1 
: Butler & Anne Ux' ver/us Duncomb. Caſe 130. Þ 
N ; | | : Lord Chan- 67 +6 
an PON the marriage of George Duncomb with Mary, cells 4 
e Ws one of the daughters of the late lord C. J. Pollexfen, Par K ER. 5 
0 ; | 2 Vern. 760. . 
hare the defendant George Duncomb the father covenanted to ſettle 10 Mod. 433. 4} | 
Jaw, lands in the articles mentioned (being 400 l. a year) on George : — mh . 
m a- Durcomb the ſon for life, remainder to Mary his intended . Term created 0 1 
ar 11 | : ; $5 for davgh BIT! 
| have for life, remainder to the firſt and every other ſon of the mar- „en con 7H 
rn oft tage in tail male, remainder to truſtees for five hundred years, b 5 
writ upon the truſt therein mentioned, remainder to the uſe of the f.ther and mo- {7 
a b > + 
| defendant Ceorge D z inf ther, upon truſt 4 bi 
gem. clensan earge HNCOMY IN lee. to ra:te the por- Hy 
3 | a : tions from and © 44) 
fendant er the commencement of the term. Father dies leaving a daughter. Decreed the portion is veſted > 42 
t there net 1aileable during the life of the mother. IN {3 b 
zuld de The truſt of the five hundred years term was declared to 5 


1 be, that the truſtees ſhould, em and after the commencement of 

ne thi rm, raiſe portions for the younger children of the mar- 

ch leſen rage, vz. if but one younger child, then 3000 J. if more, | 449 
| 4000 /, to be raiſed by the rents and profits, or by ſale, demiſe, 

or mortgage, and payable at twenty-one or marriage. 


e divided 
ry houk, 
-ompenc 
or owell 


The marriage took effect, and there was iſſue a daughter 
only (the plaintiff Anne) and George the huſband died. 


Afterwards, purſuant to the articles and a decrce in this 
burt, the defendant George Duncomb ſettles the ſame premiſſes 
Peng 400 1, per annum) on his daughter-in-law ary for life, 
emainder to truſtees for 500 years, the reverſion to the de- 
endant Gearge Duncomb himſelf in fee, 


\r advoW* 
divided 
are oth 
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be then paid; and therefore to raiſe it now would be moſt 
beneficial to the daughter, and not prejudicial to the reve!- 
ſioner, who in all events was to pay intereſt, either to 1 
daughter, or to the mortgagee, and it could not be mater 


to which, 1 
That 


Th 
The truſt of the five hundred years term is, (as before) that this e: 
the truſtees ſhould, from and after the commencement of the tern, until! 
by rents or profits, ſale, demiſe, or mortgage, raiſe 30001. to s Bel 
be paid to the plaintiff Anne at her age of twenty-one or mar. ther, v 
riage; but there is no proviſion for maintenance. which 
The plaintiff Fohn Butlen who was but a mercer in Cn. ot part 
ford, and of mean circumſtances, by ſtealth and bribery pre. Tha 
vails with the plaintiff une (when but fifteen, and without tage, 
the conſent of any of her relations) to marry him, and with her articles 
brings this bill for the portion. be obje 
It was urged for the plaintiff, that, though the man hat zounge 
been in fault, yet this was now as the wife's ſuit for her por- though 
tion, in which the huſband joined but for conformity; and tquity, 
therefore his indirect practices in procuring the marriage were ve Conf 
out of the caſe. Quod cur” conceſſit. be int 
Next it was inſiſted, that the 500 years term was veſtedin eff. 
the truſtees, preſently, on ſealing the deed; and was afſign- And 
able and ſaleable; and that a proviſion for a portion was to and 7 
be favoured; ſo that if it could be any ways conſiſtent wit) oners, 7 
the deed, it ſhould be paid at ſuch time as there was occatior Years, e 
for it, and not wait until the death of the parent the mother, tor the | 
who being now but forty-three years of age, the daughter o likew 
might, at that rate, be ſixty years of age, before her portion ain fer, 
would be payable. | 
That though the words were, that the truſtees from and aft And i 
the commencement of the term ſhould raiſe the portion, yet (it v 40 Gerr 
ſaid) there was a legal, and an equitable commencement cer. 
the term; it was plain there was an eſtate of the term ſubli Remainde 
ing, by which the portion could be raiſed, and equity wou the m. 
call for it, when there was moſt occaſion, which was upon the death 
the daughter's marriage; and when the payment by express, 1. 
words was appointed to be at the daughter's age of twenty- o Were: for ; 
or marriage, the other words inconſiſtent with theſe, our, 
be rejected as repugnant z that whenever it ſhould be raiſed, aide, 
it muſt carry intereſt from the marriage, it being appointed v Crup 
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That it muſt the rather have this conſtruction, in regard, in BUTLER v. 
mai ided for the daugl Do Nx cou. 
his caſe, there was no maintenance provided for the aughter, 
until her portion became payable. 
Beſides, the perſon here contended with, was only the fa- 
ter, who had the reverſion in fee, and had received the 4000 “. 
«hich was the mother's portion; and yet now made a difficulty 


of parting with 3000 * 


That though the ſettlement in this caſe was after the mar- 451] 
rage, yet the plaintiffs grounded their pretenſions upon the 
rticles made before marriage; and notwithſtanding it might 
be objected, that the plaintiff the daughter Anne was not a 

younger child within the truſt of that term, yet as a daughter, 
though firſt born, when there was a ſon born after, was, in 
<quity, deemed to be-a (a) younger child, fo here ſhe ſhould () Ante 225. 
de conſidered in the fame light, for that otherwiſe the could „ 
de intitled to nothing within thoſe articles. Prod curia 

anceſſit. | | 


And as to authorities, Mr. Vernon cited the cafe of Hellier 


In . 
& and Jenes, determined in the time of the (4) lords commilli- (% Decroed by 
10 oners, and where it was decreed, that a reverſionary term for 1 N 
hab years, expectant upon the death of the mother, ſhould be fold auh W. 
ther, for the payment of a portion at the marriage of the daughter; 5 5 
Fe { likewife was it reſolved in the caſe of (c) Stainiforth verſus b their lord- 
600 ain art h. : hes 3 
| upon an appeal to the houſe of lords. es Com 
daft And in a much ſtronger caſe than the principal one, that of 
it vs Cerrard verſus Gerrard, where an eſtate was ſettled upon (aha Vern. 338. 
ent d & cited poſt. 


dit Charles Gerrard for life, remainder to lady Gerrard for life, 4% in Pierpoirt 
remainder to truſtees to raiſe 3000 J. portion for a daughter * loraCheyuey, 
dy the marriage, if but one, to be paid within fix months after 
de death of the father and mother, on the father Sir Carles's 
ting, leaving a daughter and no ſon, the daughter had a de- 
Tree for raiſing the portion in the life of the mother the lade 
rare, who is yet living. And in the caſe of (e) Corbet aud („ee rge. 
aide, this caſe of Gerrard and Gerrard was allowed by 

ad Cuper, though, it was admitted, he ſaid, if it had been = 2 
terra, be would not have gone fo far, 498 2 8 
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Alſo Jones (Tho.) 201. Greaves and Madaifon, was cites 


where a journeyman mercer married the daughter, and the 
portion was to be raiſed by a term for years, if the father died b 
without iſſue male by the marriage, and ſhould leave a daugh. b 
ter; and the mother on her death leaving a daughter, the 1 
judges to whom the caſe was referred for their opinion, _ 
determined the portion to be due in the life of the father, ah 
Lord chancellor: Though Gerrard and Gerrard, and Gran 
and Maddiſen were ſtrong caſes, yet this caſe ſeems to go jt fon 
farther ; and as lord chancellor Cowper (whom his lordſhip ws tha 
pleaſed to ſay he unequally ſucceeded) declared, that if tho of. 
caſes had come before him, he would not have gone ſo fir, 4 
I for my part declare, I'Il not go a jot farther ; but wien inſe 
things are ſettled, and rendered certain, it will not be ſv m- of b 
terial how, as long as they are ſo, and that all people know hoy 4 
to act. (1) 3 
The words [from the commencement of the term] muſt be live 
intended, commencement in poſſeſſion ; and in this caſe, if tie ſaid, 
truſt of the term had been, that the truſtees, after the com. b be 
mencement of the term, and not before, ſhould raiſe the por- of the 
tion, there could then have been no doubt, but the term mui interet 
have commenced before the portion could be raiſed. No was dy 
here thoſe negative words are plainly implied; for when tie morty; 
| deed ſays, after the commencement of the term, it plainiy hard a 
ſhews the intention of the parties to be, that it ſhould not & cree it. 
before, and can have no other meaning. 0 
And the penning of it in ſuch manner might be owing tos Mainten 
reaſonable and prudent care in the parents, to prevent thi lon that 
eſtate from being eaten up, and devoured with intereſt ; f ſupply th 


if the reverſion might be mortgaged, it might have been, ) 
the ſame reaſon, mortgaged immediately on the marriage, n 
the mother being but a little above forty, may be ſuppoſed ! 


this migl 
lending | 
dy the Jan 
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(1) Although Gerrard v. Gerrard, 
Greaves v. Maddiſen, &c. have been 
conſtantly received as the law of the 
court, yet judges in later times have 


expreſſed their opinion ot the inconve- 


nience attending thoſe determinations, 
and have anxiouſly ſought for circum- 
gances to diſtinguiſh the modern Caies 


797. Rerefby V, Newland, Fos. 29 
9 Rawenhill v. Danjey. pol. 2. 

179. Brome v. Berleler. Polt. 2, | 
484. HebLletheoaite v. Ce 
temp. Lalb. 31. Staniey y. Mal 
1 Atk. 549. Hall v. Carter. 2. 


; 3 4 = A+: 6 
— * Ee” . 9 5 = Afr: 
357 Ie e728 © Del biet. 3 | 


el dy the 5 
hi as ul 
Would die 
erm ſhout 


latriaę 
Ade, 2 


ad 
Vt 


De Term. S. Trin. 171 8. 


live to double that number of years, viz. to eighty or up- 
wards, within which time the 3000 J. mortgage- money would 
be more than trebled, and the mortgagee might forecloſe, and 
by getting reports of the money due might make his intereſt 
principal(as it muſt be after the (a) report confirmed) by which 
means the whole reverſion of 400 l. per annum would be inevit- 
ably ſwallowed up. 


Therefore to prevent this hardſhip on the family, the words 
ſeem to have been inferted, and can have no other meaning, 
than that the portion ſhould be raiſed after the commencement 
of the term in poſſeflion, whereby the parties have fixed a 
time for the raiſing it, which words, though ſo prudently 
inſerted for the preſervation of the eſtate from a probability 
of being loſt, the other fide would nevertheleſs have rejected. 


Alſo his lordſhip did not ſeem to take it, that the portion 
ſhould carry intereſt from the marriage; though I did not ob- 
ſerve that the court gave any opinion as to that matter, but 
ſaid, that iF-it were to yield intereſt yet decreeing a mortgage 
to de made, would carry it further, by putting it in the power 


pot- of the mortgagee, by a bill of forecloſure, to make even the 
mut intereſt principal upon every report; and that if this portion 
Nov was due, the truſtees (if they thought fit) might make the 


en the 
Jlainy 


mortgage, without coming to the coutt, at leaſt it ſeemed fo 
hard a caſe upon the reverſioner, that equity ſhould not de- 


not de cree it. 


As to the objection, that the ſettlement did not provide a 
maintenance until the portion was payable, there was no rea- 
lon that equity ſhould ſupply it, any more than that it ſhould 
ſupply the want of a portion, if none had been provided; but 
this might be induftriouſly omitted by the ſettlement, as in- 
tending to leave the child to depend upon the mother, Who, 


b7 the law of the land, and of nature, was bound to pro- 
Ade for it, 


1 
ng t0 

vid 
ent I 
ect; 0 
een, | 
age, i 


poſes 


ais. Pes 


* e 
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Moreover the court obſerved, that here, in the truſt declar- 
1k, : TY 
ko) the marriage articles, of the 500 years term, it was not 
Jad (as uſual) that if there ſhould be iſſue male, and ſuch iſſue 


. 2. 


right ould die before twenty- one without iſſue male, then the 
n ſhould ceaſe. So that if there had been iſſue male of the 
7 = 


alaze, and that iſſue had ſurviyed twenty-one, and had at 


any 


Burtt. ER v. 
Dux cou. 


(a) Vide poſt 
480. Bacon ver- 
ſus Clerk, and 
653. Brown vers 
ſus Barkam. 
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(a) 8 May 1719. 
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3 ied without iſſue male, the daughter 
any Ks 1 to her portion of three thouſand 
wou ; d (as the other fide contended) to the intereſt from 
pounds, wont [But quere, for this ſeems otherwiſe as to the 
_ ch if there had been iſſue male that attained 
intereſt, : e, ſuch iſſue male might by a recovery, have barred 
the fable ont term of 500 years, and during 2. 80 * 
the ſu wa the principal of the portion would be intirely pre 
oe — therefore not due, and for the ſame reaſon coul 

9 


not carry intereſt, ] 


j bijection to the. grandfather, that he hat 
— n upon the ſon's e 
intiff's mother, and therefore ought not to ſcruple p k 
e s J. to the plaintiff his grandaughter ; fince, for that 
_ 5 W ſettled a jointure of 400 J. a year upon 


the ſon's wife, which might be ſo long enjoyed by her, as to 
the 


make it a dear bargain, upon the common methods of put 
chaſe. 


However the caſe being of conſequence, lord Wee 
journed it, and directed that in the mean time precedents 
7 | 
be laid before him. 


. | 7. 5 
Afterwards upon the (a) laſt day of cauſes in — 2 
1719, lord chancellor, having taken time to conſider o | 
: * . - 
did ſolemnly deliver his opinion. 


thi jon of cool 
He ſaid, the queſtion being, when this 2 For 
Id ve rail © he ſhould anſwer, prout t i - ; 7 
3 be raiſed atter the commencement of the 
ou 
ſeſſion. 4 
That the declaring by the truſt of the — a 
Id be raiſed after the commencement 0 ai 
”_ tive, that it ſhould not be raiſed be wy 4 = . 
8 _ —_ had been inſerted, there coul 
negati 
queſtion at all. 
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lied, that no more than 3000 /. ſhould be raiſed ; or as that 
part of the declaration of truſt, which ſaid the 3000 J. ſhould 
be paid to the daughter at her age of a implied it 
ſhould not be paid before twenty-one, 


That it had been objected, a term (eſpecially for the raiſing 
of portions) might in ſome caſes begin earlier in equity, than 
it would at law; as in the caſe of Savile and Savile (which 
was argued this term) where, upon the marriage of the lord 
and (fon to the marquiſs of Halifax) with the daughter 
of the earl of Nottingham, a rent-charge of 20007. per annum 
was ſettled upon her for her jointure, and a term of ninety- 
nine years was limited to commence after the death of the 
lord Eland the huſband, determinable on the death of his then 
intended wife, in truſt, the better to ſecure to her. this rent- 
charge, with remainder of the land thus charged, to the firſt, 
©, ſon of the marriage, with remainder to truſtees for 500 
years, to raiſe portions for daughters, if no iſſue male; the 
portions to be paid at the age of ſixteen, or marriage, which 
Ihould firſt happen; and afterwards the marquiſs of Hall. Jaa ſet- 
led the revertion, by way of voluntary ſettlement on Sir George 
avi, ſubject to the limitations and charges in his ſon's ſet- 


tiement, and to take effect on failure of iſſue male of his own 
body. | 


ln which caſe bis lordſhip allowed, that this 500 years term 
r portions took place in equity from the death of the 
ord Eland, the ninety-nine years term being raiſed for a 
ticular purpoſe only, (/cil.) for ſecuring the rent-charge, 


ns ſubject to that truſt, which extended only to part of the 
rofts: 


Whereas in hs principal caſe, the whole peut of the 
3 were diſpoſed of until the commencement of the 
n, (di.) to the mother for her life, which diſtinguiſhed j it 
om the caſe of Savile and Savile. 


Again, it had been objected, the portion was to be paid at 


F322 of twenty-one or marriage, and ſince it was expreſly 


_ any clauſe to the contrary might ve rejected as well 
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But ſurely it is a rule both in law and equity, ſo to conſtrue 


DuncoMB. the whole deed or will, as that every clauſe ſhould have its 


effect. 2 

He agreed the intention was to provide for a daughter; but 
ſtill not ſo as to raiſe the portion until the term ſhould com- 
mence; and'yet the words which ordered the payment of the 
portion to the daughter at her age of twenty-one or marriage, 
ſhould have their effect; viz. they ſhould veſt a right in the 
Caughter to this portion, when ſhe had attained twenty-one, 
(as ſhe then had) and having attained that age, her portion, 
in caſe of her death, ſhould go to her executors or adminiſty- 
tors as 2 veſted intereſt, 


That in the order and nature of this deed, the portion ws 
firſt to be ralſed, and then to be paid; but ſtill the ſame was not 


to be raiſed until after the commencement of the term; an! 


(a) Vid. pot, 
Vol. II. 99. in 
the caic of Re- 
reiby verſus 


Newland. 
{ 458 ] 


to take it in any other ſenſe was rather expunging than con- 
ſtruing. 8 

That there was no precedent againſt this; Corbet and 
Maidivell was a different caſe; and yet there lord Cowper de: 
clared, that he thought precedents had gone further than be 
ſhould have carried them. 


That the common methods of ſettlements, (a) now a da; 
directed, that no ſale or mortgage ſhould be made for raiſins 
of portions, until the premiſſes ſhould come in poſleſon; 
which though not concluſive in this caſe, yet were the) # 
ſo many proteſtations againſt the unreaſonableneſs, and in. 
convenience of ſuch ſales of reverſions; that it would plain 
ruin this eſtate, and the reverſionary intereſt therein, if h 
daughter and her huſband had a power to raiſe the port 
in this manner; for it muſt carry intereſt, and that znterel 
may afterwards be made principal, which, with the char? 
of the ſuit, would be ſo heavy, that (in all probability) t 
eftate charged would be forecloſed before it could cos 

into poſſeſſion, and it would, upon every removal of! 
ſecurity, be ſtill harder for the reverſioner to procure 
ney. 
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So that the portion in this caſe, though veſted, was not to 
carry intereſt until the term ſhould commence, for all intereſt 


Bur TER . 
Duxcouz. 


is in default of payment. 


However, his lordſhip ſaid he would not diſmiſs the bill, | 
for the parties might ſtill apply for a ſale under this decree, | | 
whenever the term ſhould could come into poſſeſſion. + = 


— — — — 
— 


But it appears from the regiſter book, that afterwards, on the wiſe and = 
truſtees conſenting in court, Mr. Butler the huſband was allowed to raiſe 15007. 
(a moiety of the portion) by mortgaging the reverſionary term to ſupply his oc- 


cations in trade. 


Bofvil verſus Brander. 


a tradeſman, who becoming a bankrupt, a commiſſion ' 
of bankruptcy is taken out againſt him, and the commiſſioners 
aſſign over all his eſtate real and perſonal. Afterwards the 
huſband dies, and the writings relating to this mortgage 
being in the aſſignees hands, the widow of the bankrupt 
brings a bill in equity againſt the aſſignees for theſe writings, 
and to have the benefit of the mortgage. 


and 
de- 


1 be 


Caſe 131. 


Fa ſole is a mortgagee in fee for $001. and marries; At the Rolls, 


A feme ſole * 
mortgagee in 
fee marries, and 
the huſband be- 
comes bankrupt 
and dies, the at- 
ſignees of tha 
bankrupt, and 
nut the wife, ins 
titled to the 
mortgage; ſecus 
if by articles be- 
fore marriage it 


daſh | was agreed that this ſhould continue to the wife, 
Uling 3 | | is 

* This cauſe came on to be heard, and for it's difficulty was [ 459 J 
ge ordered to be ſpoke to again, when his honour delivered his 

a opinion ſolemnly for the plaintiff the wife. 


But after wards being diſſatisfied with that opinion, he ordered 


plan 
the decree to be ſtayed, and to be attended again by counſel, 


Wi Ive 
mn 


Whereupon his honour gave his opinion, that if there had 
been any articles before the marriage, purporting that this 
mortgage money ſhould continue in the wife as her proviſion, 
or ſhould be aſſigned in truſt for her, they would have been 
a ſpecific lien upon the mortgage, and have preſerved it from 
tie bankruptcy. 


intetel 
chat? 
d cos 


of 


Alſo it might have been a matter of different conſideration, 
if the aſſignees had been plaintiffs in equity, and deſired the 
aid thereof to ſtrip an unfortunate widow of all that ſhe had 
in the world, towards the doing of which, equity would 


B b FS hardly 


Bos vil v. 

BRAN DER. 

(a) Ante 383. 

eee ver ſus 
illiams. 


(3)Jacobſon ver- 
ſus Williams, 
udi ſupra. 


her. (1) 
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hardly have lent any aſſiſtance; becauſe the aſſignees elaiming 
under the bankrupt huſband, could be in no (a) better plight 
than the huſband would have been; and if the huſband had 
in equity ſued for the money, or elſe. prayed that the mort. 
gagor might be foreclofed, equity (probably) would not have 
(4) compelled the mortgagor to pay the money to the huſband, 
without his making ſome proviſion for his wife ; or at leaft 
the wife, by an application to the court againſt the huſhand bor 
and the mortgagor, might have prevented the payment of the b 
money to the huſband, unleſs ſome proviſion were made for 


0 o 
But t {ome 


(1) In FJeauſen v. Moul ſor, 2 Atk. 
420. lord Hardwicke expreſſes great 
doubt, whether a court of equity would 
interfere where the huſband, or his 
general aſſignees (who ſtand exactly in 
the ſame ſituation, ) could get poſſeiſion 
of the wife's property, without the aid 
of equity—but where the property 1s 
a ſubject of «+qrizab/e cognizance, it does 
not ſeem material whether the wife or 
the huſband, or his repreſentatives, or 


the court, —In Grey v. Kenti/h, 1 Atk. 
280. the wife was the petitioner. There 
35 a miſtake in the report of that caſe, 


there ſuppoſed to be the bankrupt, 
whereas it appears by the regiſters book, 
that the bankrupt was one Cri/pe who 
married one of the two children of 
Elizabeth Kentijh, and who made the 
atignment to Barratt, (as mentioned 
in the report) in the mother's life-time, 
and Criſpe having died before the mo- 
ther, his wife upon her mother's death 
petitioned to have her ſtare of the 
South Sea Annuities transferred to her, 
which was ordered accordingly, not- 
vithitanding the oppoſition of the ge- 
neral aſſignees of Cre. Rep. Lib, A. 
1748. fo. 532. So, in the two cauſes 
of #Horrall v. Marler, and Buſhnan v. 
Pell, which came on to be heard in 


In the firit cauſe Sarah IForrall, the 
wife of John li orrall by her next friend 
was plaintick, and Jeba Marlar and 


3 


general ailignees come for the aid of. 


for the huſband of Elizabeth Rent is. 


Lincol's Tun Hall, December 16, 1784. | 


— out! 


John Markett, executors of James Pell, 
deceaſed, the ſaid John Werrall, and 
Jaſepò Buſbnan, aſſignee of the effects 1 
of John Worrall were defendants, and 2 
in the croſs cauſe Buſgnan was plaintif, 
and Janes Pell the younger, fon and 
heir of James Pell the teſtator, Job; 5 
Marlar, John Markett, John Morralland 3 
Sarah, his wife, were defendants. The 
caſe was this ames Pell, the teſtator, 
who was the father of Sarah Worrall, 
by bond dated 1oth November 1737, 
and made previouſly to his marriage 
171 1 22 24e A7 yy ] h if 
With Aiztateth arkett, KNe mother o 
Sarah Worrall, became bound to Jobs 
Markett, in the penal ſum of 20,0001, 
conditioned (amongſt other things) for be 
, FR iy - I} * -d - f {1 ch Cxected 
payment of one full third part ot ſuc ks 
real and perſonal eſtate, as he ſhould die a 
ſeiſed or poſieſſed of, unto the ſaid "I = 
ee 7 . . 5 | 4a Crs)! 
Ju Darkett, in trait, for ſuch of the Wia by 
3 ; * xp 
enildren of the marriage as ſhould he PP 
5 1. di mn exce 
living at his death, to be equally di- 3 
Se Vw b th 5 « Uaſter h: 
vided between them. The teſtator ha- ———— 
1: . ; ! Tom him 
two children who ſurvived him, Saro- 
Iierrall and James Pell the younger. 
Sa rab married thedefendant, Jobn li u- 
rail, in her father's life-time, without 
his conſent, and without any fortune 
or ſettlement, Sometime after this 
marriage, Jen I/errall in 1778 took 
q ren LIT. 8 * 
the benefit of an infolvent debtor's act, 
Se 
and an afienment of his eſtate and ei- 
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gut in the preſent caſe, the widow was plaintiff againſt the Bosvil v. 
aſfignees, fo that he, and not the creditors ſought the aid of BRAN DR. 


equity. [* 460 ] 
And 


mould come on together. And now 
upon argument of the caſe, his lordſhip 
was clearly of opinion that the intereſt 
of Sarah Werrall was aſſignable and 
gave his reaſons fully on that ſubject, 
but in the next place with reſpect to the 
equity cf the wife as againit the huſ- 
band's creditors, his lordſhip thought 
the claim of the creditors muſt be con- 
fined to the intereſt taken under the 
bond, (ſince no benefit accrued under 
the will until after the aſſignment), 
and as to ſo much, that the aſſignee 
aſe he you not become inſolvent, and ought to make propoſals to the maſter 
praving an account of the real and per- fer making ſome proviſion for the wife 
jon . Fo of the teſtator James Pell, and children. His lordſhip added, that 
1nd that he might be at liberty to make he had conſidered the ſeveral caſes upon 
his election under the decree of the this ſubject, and did not find it any 
court. On the hearing, the account where decided that if the huſband make 
was Greed, and all further conſidera- an actual aſſignment by contract for 
tions reſerved, By the report it ap- Aa valuable conſideration, the aſſignee 
peared that the ſixth part of the real ſhould be bound to make any proviſion 
ad perſonal eſtate amounted to much for the wife out of the property aſſign- 
lets than the legacy of 8000/, On ed, but that a court of e 


uity has 
hearing theſe canſes for further direc- much greater conſideration fr an aſ- 
| tions before lord T hurlow, his lordſhip ſignment actually made by contract, 
directed that Jon Worrali ſhould make 


n lieu of what ſhe might claim out ot 
his real and perſonal eſtate, under the 
bond.—Sarahb Worrall filed her bill, 
{ating theſe ſeveral matters, and 3 
ing to accept the 8000 J. and praying 
nat the fame might be laid out and 
ſettled to her ſeparate uſe, and that 
ſome proviſion might be made there- 
out for her children.—Bufonan filed the 
croſs bill, claiming as aſſignee, to be 
intitled to make ſuch election as the 
fad Jahn Worrall would be intitled to 
gabe under the ſaid will or bond, in 


; than for an aſſignment by mere opera-  _ Wil 
ch . to the maſter for a ſettlement tion of law, for as to the latter his N 44: 
me en his wite, and the iſſue of the mar- ſhip's opinion was, that when the equi- "7 8 
aid Nig —which was done, and the pro- table intereit of the wife was transferred) — . 1 
the polal approved by the maſter but Bu to the creditor of the huſband by mere | Ae 1 

4 non excepted to the report, for that the | 


operation 'of law, (as in the prefent ? 2 2 
caſe) he ſtood en in the place of 5 
the huſband, and was ſubject preciſely 


ö 
to the ſame equity, in reſpect of 4 
and on the argument of the ex- wife. ide Reg. Lib. B. 1784. fol. 112. 928 kl 
i ptions it was inſiſted on the part of In purſuance of this order, Buſbnan and — 

Me creditors, that the intereſt which VFVorrall laid propoſals before the maſter, A 7, 


/crrall had in this fund, in right of and it appearing that the 8000/7. had Fawn + f 
W wife, paſſed under the inſolvent act been laid out in the purchaſe of 14,285 /. 


A Bubnan the aſſignee, and that the 14s. 64. —3 per cent. Bank annui- 
naler ought therefore to have received tics, of which ſum 11 „858 J. 91. was 
ropoſals from Buſbnan as well as Vor- purchaſed with the amount of the 
Ihe lord Chancellor thought, that one ſixth part of the real and perſonal 
2 of form it was neceſſary to re- eſtate of the teſtator, Buſhnan propoſed 
ar the cauſes, that the reference to that one moiety of the ſaid ſum of 


be maſter mipht be to receive propoſals 11,8587. gs. ſhould be ſettled on Sarah 
Im Buſbng Worrall and her children in manner 


a as well as Worrall, and 
the rehearings and exceptions therein mentioned, and that the other 
| Bb3 moiety 


waler had not received any propoſal 
hun on the part of the creditors, 
ad given them any intereſt in the 
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(a) Ante 249, in them; like the caſe of (a) Miles verſus Williams, where a 
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BosviL S. 


And here being in the mortgage deed a covenant to pay the 
ERANDER. | 


mortgage money to the wife, this debt, or choſe in action was 
well aſſigned by the commiſſioners to the aſſignees, and veſted: 


bond made to a wife, dum ſola, was adjudged to be liable to 
the huſband's bankruptcy, and aſſignable by the commiſ. 
ſfioners. | 


Wherefore, if the right to the debt was veſted in the af- 
ſignees, (as plainly it was) though the legal eſtate of the in- 
heritance of the lands in mortgage continued in the wife, yet 
this was not material, it being no more than a truſt for the 
aſſignees; like the common caſe, where there is a mortgage 
in fee, and the mortgagee dies, here the mortgage money be- 
longing to the executor, though the heir takes the legal eſtate 
by deſcent, yet he is but a truſtee for che executor ; for the 
truſt of the mortgage muſt follow the property of the debt, 
elſe the mortgagor would be in a very hard caſe, liable to be 
ſued by the aſſignees of the commiſſioners upon the covenant, 
and alſe in an ejectment by the wife of the mortgagee; whereas 
the latter ſuit would be injoined in equity. 


1 


the 
Eal'! ( 


One agreeing to Then it was inſiſted, that here were articles entered into 


leave his wite 


1000]. within beſore the marriage of the bankrupt and his wife, by which 


three months af- 


ter his death, the huſband covenanted to ſettle the wife in the manor of 
Dale, or to leave her 10007. within three months after his 


cannot be in- 
forced in equity 
to amend the ſe- death, 
curity. 


4613 


But in this agreement it appeared that the huſband had his 
election all his life-time, and that if the wife had brought he! 


lady / 


decea 
provided 
be paid i 
trix role. 
1 * 

thet 1118 
titled to! 


The 
ſums o 


bill in equity againſt the huſband, ſhe could not have compel to ber 


ed him to do the one or the other, neither could ſhe upon ſuct 
bill or otherwiſe have compelled him to give any farther or bet 


the lurp 
any; 
* tatrix 


moiety ſhould be paid to Buſonan, to 
be diftributed amongſt the creditors of 
Worrall. And Worrall propoſed that 
the moiety of the 11,858 J. 9. together 
with the reſidue of the 14,285“. 145. 6d. 
mould be ſettled on Sarah IM orrail for 
life, to her ſepzrate uſe, and after her 
death to be paid to her ſurviving children 
equally, and if no children ſnould ſur- 


« Mary 
” Mone) 


* fall ou 


Aﬀery 
gr andſon 


ew 


vive her, then to be paid to Worral.- 
And the maſter having approved thol 
propoſals, the cauſes were again * 
down for further directions, before Mt 
maſter of the rolls, and his honour d 
tected the ſaid 3 per cent, Bank ann 
to be transferred accordingly. Reg 
Lib. B. 1784. fol. 342, 
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ſecurity which ſhe at firſt agreed to take, (a) and the court Branpes. 


See th 
could not better it againſt her own agreement.. rac, » _ 


ſus Plummer, ante 104. 


But upon another point, viz. as to 2001. part of the wife's 
portion, on a note given by the huſband at his marriage, ſig- 
niſying his conſent that the wife ſhould have this 200 J. the 
cout held the ſame was ſpecifically bound thereby, ſo that with 
reſye& to this only, the plaintiff was relieved, and the bill, as 
to the ret, diſmiſſed. (1) 


(1) Reg. Lib. A. 1717. fol. 538. 


x Earl of Thomond verflts Earl of Suffolk & Caſe =", 
: al. (2) ' Lord Char- 
g cellor 


4 IE counteſs Ander of Thomond had two ſeveral ſums Paxrxxes. 
= of 2000/7. and 20001. due to her on two ſeveral bonds, 2 Eq. Ca. Ab. 
4 N 4 * 34. pl. 2. 3. 
the on! for 2000 l. from her grandſon the plaintiff the preſent == "hg 
1 oÞ : One deviſes to 
e of T/;mond, the other from her grandaughter in law, the her grandchild a 


laiy f.nrietta Obrian, (afterwards counteſs of Suffe/t, and ſince debt of 4000l. 
0 : owing to the 
deceaſed) for 20001. alſo. teſtatrix by J. 8. 


provided if any part of the debt ſhould be paid in before the teſtatrizte death, then ſo much as ſhould 
be paidin, to be made good to the grandchild out of the ſurplus of her eftate. Afterwards the teſta- 
trix :c12aled 20001, of the ſaid debt to J. S. without having received an 2 5p the money. Decreed 
ewas no ademptien of the legacy pro tanto, but that the legatee or her repreſentative was in · 
title4 tothe whole 4000 l. as much as if the fame had been paid in to the teſtatrix. 


The counteſs dowager of Thomond by will gives theſe two { 462 } 
ſums of 20007. and 20007. and all intereſt due for the Tame, 
to her grandaughter the lady Mary Obrian, and deviſes away 
the ſurplus of her eſtate, with a proviſo, „that in caſe all, or 
* any part of theſe two ſums ſhould be paid in before the teſ- 
* fatrix's death, then the ſaid teſtatrix gives to the ſaid lady 
Aary Obrian 40001. or ſo much money as the principal 


money ſo paid in ſhould amount unto, as the caſe ſhould 
“ fall out,” 


Afterwards the 1 in her life-time, G to her 
grandſon the lord Thomond the 20001, which was due to her 


F h 
tar, — 2 1 4 


—_ Im 


(2) Reg. Lib. A. 1717. fol. 468. 
B b 4 upon 


ter ſecurity for the payment of this 1000 7. becauſe ſhe had that 1 * 
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upon his bond, without having received any part of the mone 


and died; and her Jegatee the lady Mary Obrian died in. 5 
teſtate; upon which the plaintiff the earl of Thomond her bro. 1 
ther adminiſtred to her, and as her adminiſtrator demanded 6 : 
the 2000 J. which was releaſed to himſelf upon his bond, and « (aj 
alſo the 2000 l. due upon the other bond given by the lady in, | 
Henrietta Obrian. eing 
The firſt he demanded out of the aſſets of a0 teſtatrix the dum. 
counteſs dowager of Thomond; and the latter he claimed againſt All 
the defendant the earl of SH, who, though he was not ex. | part © 
ecutor or adminiſtrator of his ſaid late counteſs, nor had any tae ſu 
legal aſſets, yet (as was inſiſted by the plaintiff) remained ſtil wiſe, 
chargeable therewith in equity, in reſpect of a great join- to the 
ture which he had long enjoyed by his lady, and divers a debt 
rich jewels, which ſhe brought him upon their intermar. preſent 
riage. | ment, 
In regard to the firſt, it was objected for the defendants, Tha; 
that the teſtatrix, after having bequeathed theſe two ſums of new ley 
20001. and 2000. due upon the two bonds, to her grandaugh- Intent 
ter the lady Mary Obrian, releaſing one of them, was a rero- legacy e 
cation, or ademption of the legacy pro tanto. plus we. 
That the diverſity which had been uſually taken, was, if as 
the debtor ſpontaneouſly and uncalled upon by the teſtator, Lird, 
paid in a'debt to him, which he (the teſtator) had before (her th 
given away by his will, this was not a revocation of the will; Wehter 
for in ſuch caſe the teſtator was only paſſive, and did not act o her g 
himſelf, whereas it muſt be his act, which revokes the will, ooo 
and the teſtator could not help receiving in the money, if the f ber ki. 
debtor would pay it. * 
But if the teſtator himſelf called for the debt, and received Tas 
it, there it muſt be a revocation ; it being the teſtator's own Wi. 8 | 
at to call | in the debt. lng the 
Ae! in the principal caſe, it was the teſtatrix s own volun- le the ] 
tary act to releaſe and extinguiſh that bond, which ſhe had be- 1 00 | 
forc deviſed to lady Mary Obrian, and conſequently was a re- ation 


vocation of the will for fo much. 


And if this was a revocation, the ſubſequent words could 


not make it a new bequeſt of two thouſand pounds out of the 
ſurplus 


0 Altho, 
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ſurplus of the teſtatrix's eſtate ; it being given upon a condition Earl of 
precedent, viz. If this 4000 J. or any part thereof, ſhould be n 
4 paid in, then the teſtatrix gives 40001. or ſo much as gy... 
« ſhould be paid in, out of the ſurplus of her eſtate, to her 

« ſaid grandaughter;“ but no part of the 4000/7. being paid 

in, (this 2000 J. being releaſed by the teſtatrix without 

eing paid in) here was no new bequeſt out of the reſi- 

duum. 


Alſo the meaning of the teſtatrix was faid to be, that if any [ 464 ] A 
part of the 4000 J. ſhould be paid in, by which the bulk of 2 
the ſurplus ſhould be fo much increaſed, then, and not other- 
wiſe, the teſtatrix gave a new legacy out of ſuch ſurplus, v:z. 
to the amount of the money ſo paid in. Beſides, a releaſe of 
debt was not a payment, for it was moſt plain, even by the 
prelent caſe, that there might be a releaſe without a pay- 
ment. 


8 That it appeared the words were againſt the claim of this g 
I new legacy, and as the words were againſt it, ſo alſo was the 
Te intent of the teſtatrix, who did not purpoſe to give a new \ 
Fe ey out of the ſurplus to leſſen the ſame, unleſs ſuch ſur- 1 
plus were increaſed 1 the paying in of this 40007. or ſome 3 
1 part of it. | * 
* Lird chancellor : The teſtatrix intends by this will (amongſt Y 
fore ther things) to make a proviſion of 4000 J. for her gran- b 
vill; auzhter lady Mary; and though ſhe has ſhewn her kindneſs . 
i d her grandſon (one of theſe bonds being given by him for 13 
wil, ) yet this no ways imports an alteration or diminution 
ir the ther kindneſs to her grandaughter. I cannot approve of the 


verſity, that if the teſtator gives away a debt by his will, 

ad afterwards calls it in, this muſt be a revocation; ſecus if 

be paid in to the teſtator unaſked for; for ſuppoſe the teſta- 

Ir called in that debt, fearing it might (a) be loſt, and not (a) See Vol. II. 
King the ſecurity; is there any reaſon that this ſhould de- 49; de cafe of 


| Ford verſus 
dlun- ie the legatee of his legacy? And the caſe of Orme and' F ang 
C . 
ad bes t (5) proves that the teſtator's receiving in the debt is no : vu. 
"Xation or ademption of the legacy. (1) 99 . N 


As 


— 


(1 Although the diſtinction between 


has been adopted j 1 
dantary and compulſory payment prod 1 Wong © of the older 


_ as in Orme v. Smith, 1 Eq. Ca. 
Ab. 
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Earl of *As to the matter of the releaſe, that ſurely implies Paymen 
Tnononp v. and ſatisfaction of a debt being tantamount to the teſt 

Earl of No ellator's 

SvxrroLk. receiving it, and giving it back again; and in the preſent | 

D 465 ] it is the ſame, as if the will had ſaid, F theſe debts be pail had, 

diſcharged. wou 

There has been an objection made, that the plaintiff thy 

lord Thomond, being adminiſtrator to his ſiſter lady Men, | 

craves a double advantage of this debt; for firſt (ſay they) | Ny tle 

given him by the releaſe, and then he takes it over 0 by | ou 

the will, as repreſenting his ſiſter. 


RI WS" RE TOTP! 


— — ; EE a : 
JJC EEE 3 SA Cn os 


0 . — * == 
———— Y \ 4 
r 
— — 
— 


2 _ a a> 3s 

5 8. 
1 
— —ũ—30— — — 


* 
bf 

* 
bo 
1 
f 
1 
& 
4 


But it is to be obſerved, that his claim as repreſenting ti 
* ſiſter, is in (a) auter droit, and as if the ſiſter was alive a 
(us Jarvis, & made her claim; it muſt be liable to her debts if ſhe owed an, It 1 
_— e and is the ſame thing, as if any other perſon had been her ea. 


2 vol. 295. ecutor or adminiſtrator. 


ſettler 


being 
With regard to the other point, viz. the plaintiff's dem lebts 
due by bond from the defendant's wife dum ſola, againſt the ent. 
fendant her huſband, in reſpect that he had received much h Tha 


the conſequences of the marriage: the car 


It was urged, that though the ſame was not legal aſſets, j large 
there was great reaſon, the defendant ſhould be liable, in equiy Pught | 


on account of the benefit ſo received. E 
| f | ecaſe 
That if an huſband ſhould have a vaſt portion with a wi... ch 


in goods, ready money, or jewels, or become intitled to ater wall 

for years in her right, and the wiſe ſhould die, owing a & #y 

J 466 J contracted dum ſola, there was great equity, (though On t 
mignkt not be legal aſſets,) that the huſband ſhould be ch earl 

ed by reaſon thereof, and not. go away with his wit WS late 

fortune, at the ſame time that he was not liable to pay elf 


debts. + E. 
nd 11 


ather in 


Ab. 302. pl. 2. Croclat v. Crockat. poſt. in itſelf a ſufficient proof of his inte B 
2. vol. 165. Rider v. Wager. poſt. 2. tion to adeem the legacy. Ford v. M age, 
vol. 328. Partridge v. Partridge, Ca. ming. poſt. 2. vol. 469. Ajpton v. m, and 
temp. Talb. 228. yet later cafes have tox. poſt. 3. vol. 386. | Drinkwal 

not conſidered the mere circumſtance of Falconer. 2. Vez. 623, That ti 
the teſtator calling in the debt as being Wered to 
fer; h 


toyident f 


In the office of executor, chap. 17. ſect. 1. this is mentioned as an hard 
and proper for equity. 
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That here the queſtion in equity was, whether the huſband Earl of 
had not with his wife ſo much as would pay this debt? If he 1 , Vs 
had, he ought to pay it; and it might be a common, and | = 


SUFFOLK. i 

would be a hard caſe, if there were a feme ſole trader, ”=_ vas fo = | | 

| A de o s bond Yi 

ad a ſhop full of valuable goods, and ſhe ibould marry, and debis by bend, i 

zie indebted, there the huſband ſhould by the marriage be in- be i and _ | 

2 N 4 Saving no nets 2 

led to all theſe goods, which yet, not being legal aſſets, N = 

would not be liable; ſurely under ſuch circumſtances, nothing riag* had a term | 

ous n for years. a join- 
could be more reaſonable, than that Le ſhould be charged with tic, a hep of 


goods, or other 
bis wife's debts. ; | perſonal eſtate, 


in conſideration 


of which the huſband makes no ana huſband not liable. 


It was admitted to be different, where the huſband makes a ; 
ſetlement in conſideration of a portion; for in that caſe, he , 
being a purchaſer, the portion ſhall not be aſſets to pay the 
debts of the wife; ow. it the huſband makes no ſettle- 


nent. 

bo 
* That in the principal caſe, the zowels which the defendant 
the earl of Sufſoll had with his wife, together with a rent- 
harge of 15001. a year, that he was intitled to in her right, 
pught to be liable to the wife's debt dum ſola, and equity 
hould favour any conſtruction for the payment of debts, See 
he caſe of Freeman verſus Goodham, Chancery Caſes 295, where 
ord chancellor Nottingham, with ſome earneſtneſs, ſaid, he 
md change the common law in that point. 


ng 36 On the other fide it was inſiſted, that the defendant [ 467 ] 
na de ear] of Suffolk was neither executor nor adminiſtrator of 
be c 


is late counteſs ; nor was it pretended, that he had poſſeſſed 
luaſelf of any thing that was her legal aſſets; ſo that at law 
was no ways liable to this bond. 


And in equity, all circumſtances, when conſidered, were 
ather in his favour, as that he had before, or ſoon after the 
arriage, paid ſuch of his lady's debts as were diſcloſed to 
lim, and advanced conſiderable ſums for her, 


That the two thouſand pound bond in queſtion was not dif. 
wered to him at the time of the marriage, nor until long 
ſer; which if it had appeared, he might have lived in that 
fovident manner, as to have paid this her debt out of her 
mn eſtate, 


| That 
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R -—. as 


EEE un ̃ norman. 


the e: 
Earl of Tut it was in the election of the counteſs dowager of 7;,. arl of 
"TY Tnonor pv. ond, with regard to this two thouſand pound bond, to hav ppear 

= Earl ot 
* Ssurrolx. made the defendant the earl of S elt liable, by putting th The 
1 | $ bond in ſuit, and recovering judgment upon it, during the riſes 
£ | coverture ; that ſhe had a long time to make her elediqy othins 
1 the marriage having continued ten years or upwards; an Ei 
* her chuſing not to put this bond in ſuit, was tantamauuty 0 
8 a declaration that the would abide by her original ſecuriy, Wiſer li 
| = and not involve the defendant the earl therein; and, on th | 6 
other hand, there- could be no queſtion, but it was in the 55 
power of the counteſs dowager of Thomond to chooſe thi * 

ſecurity for her debt, it being the ſame which was original 5 
given her. | — 
a8] - That a court of equity would pofiibly relieve, in caſe tie E pi 
wife, who was the debtor, had died in ſo ſhort a time, x LA 
that judgment could not have been obtained againſt the hi. 
band; but there was not the like reaſon that equity {hou 3 8 
relieve, when the teſtatrix had time ſufficient to have mit hat is 
the huſband liable, and yet, ae; nay, perhaps #- King li; 

auſtricuſly, had omitted it. nie, 
That, by the known rules of law, the huſband was only my 
liable during the coverture, and here not being circumſtass 4 f 
to vary the law, equity ought not to interpoſe. "mp 

Indeed, if there had been a great perſonal eftate of tt be the 
wife, or if part of that eſtate had ftill remained in ſpecie, ent . 
in the caſe of a term for years) there might have been (one, . 
ground for an application of this nature; but in the preſcat nd 6; 

caſe it was proved, that the defendant the earl of Sufi, . 

ſince his marriage, had advanced his manner of living, att : the 
that the increaſe of his charge had amounted to the full vai | ; F 
of his counteſs's jointure, 2 : 


Lord chancellor : If the defendant the lord St de 
huſband had been executor or adminiſtrator of his wife, « 
executor of his own wrong, he had been liable at law 
far as aſſets; but in none of theſe capacities does he appeal 
beford the court. Any perſon, that has any of the countels 
of Suffolk's aſſets, is liable: the creditor the countels d 


Thomond had a fair opportunity of recovering judgment again 
: 10 
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te earl and counteſs of Suffolk, and thereby of making the Earl of 


T . 
acl of Suffolk liable; but this ſhe has not done, and FINE ought 2 oY 


pppears) has purpoſely omitted, CEE 
The huſband during the coverture 1s anſwerable for the [ 469 J 
:fe's debts ; and as perhaps this may be hard when he has 
othing with her, ſo you are to ſet againſt ſuch hardſhip, 
dat if the huſband has received a perſonal eftate with his 
ife and happens not to be ſued during the coverture, he is 


jot liable. 


But it is to be conſidered, that the huſband during the 
prerture is to anſwer for the whole debts of the wife though 
bad nothing with her; whereas an executor or admini- 
3tor is reſponſible only fo far as he has aſſets. 


I 
2 
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As to the caſe that has been put, where a huſband marries 
ſeme ſole trader and the wire dies indebted, that though 
huſband in ſuch caſe be not at law liable to the debts, yet \ 
ouzht to be ſo in equity: 


2h ate 
* 


= 
„ 2 


n 
2 


nal. 
ould 
made 
s 1. 


2 


kat is with me a queſtion ; for the maden runs a hazard 
eing liable to the debts much beyond the perſonal eſtate of 
wife, and in recompence for ſuch hazard he is intitled RM 
de whole of the perſonal eſtate though exceeding the debts | * 
liharged therefrom, and indeed is intitled to the ſame 1 
n the very marriage, 


2 N. -R: | 


* 


- Le 
= - Fs * 
rann 2 


s onij 
{ances 


nd with regard to the jointure injoyed by lord Suffolk 
ag the coverture, that might have determined the next 
ent after marriage; though how long ſoever it con- 
d, it was in the huſband's power during the coverture 
and diſpoſe offit at his diſcretion. 


pon the whole, it would be a great imputation upon the 

mn a caſe thus eircumſtanced, to make the defendant 

at] of $S; (folk | liable to the bond of his wife dum fola; {| 470 
ue as to this, let the bill be diſmiſſed with coſts, + 


cue to this reſolution and on the aut! hority ther-of, was the caſe of 
& is Sram/ord{ & Ux' determined by lord Taibet in Lincoln's-Tnn 


Werch 8, 1733-0. Poſt. 3. vol, 409. and Ca. temp. Talb. 173. S. C. 


Short 
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in! 
Caſe 133. Short verſus Wood. 5 
It W 
_ ON 228 RUST money is directed to be laid out in land wi 1 
1 2 5 
PARKER. ſettled upon a woman for life, remainder to her fi, mon 
2 Eq. Ca. Ab. Cc. ſon in tail, remainder to ſuch ſon in fee, and in th and 
7a. pl. 6. mean time and until a purchaſe can be found, the money or al 
Where money is : . 
directed to be be put out at intereſt, and the intereſt to go as the prof payn 
laid out in a pur. | | 
chaſe of land and the land, Oc. It 
to be ſettled on 
A. for life, remainder to B. in tail, remainder to C. in fee; if A. and B. bring a bill for the uu court 
they ſhall not have it, becauſe of the contingency to C. but if money were directed to be laid out i for di 


purchaſe of land to be ſettled on A. for life, remainder to B. in tail; remainder to faid B. in fer; 
and B. bringing a bill ſhall have the money decreed them. 
The mother and ſon (there being only one ſon) come ta 

agreement, that this money ſhould be paid, a third to them 

ther, and two thirds to the ſon, and bring a bill agaualt 

truſtees to pay it, who ſubmit to the court being indemaite 


* 


Lord Chancellor, on hearing this cauſe by conſent fi baving 
that lord Cowper had determined, that if a remainder m 5s 
had but a chance for the eſtate or the money, which * : y 
not be barred without a recovery, there in regard the t A x 
ant in tail might die before ſuch recovery ſuffered, ot ai " ; - 
die in a vacation, when a recovery could not be ſuffer 5 * 
court of equity, whoſe buſineſs it is to aid the intent dt 1 ( 
party ought not, in violation of fuch intent, to decree thep ne 4 | 
ment of the money to the tenant in tail, but ought to de * : 
to be laid out in a purchaſe of land to be ſettled accordaſ C the ; 
[ 472 ] the direction of the party, in order that the chance i Kh 
was intended the remainder man, might be prelerve, Mop 
when the ſettlement was made, the tenant in tail my 5 = 
he thought fit ſuffer a recovery. Which matter was i * | 
creed by lord chancellor Cowper in the caſe of one Mr. pa 
| (a) See the caſe and Dr. Shadwell (a), and where the chance afterwards ac The t 
5 happened in favour of the remainder man by the death en 74, 
Chaplain verſus tenant In. tail before any recovery ſuffered, ater wh; 
Horner. A A ,. Cue J. WEE his wido 
But Ss. in the principal cules, where the mother 4 5 
a 8 ; 5 | of the 
tenant for life, with remainder to the ſon in tail, ten * 
() vide ane to the ſame ſon in fee, ſo that the ſon might by 3 fa 95 Jof 
Benſon verſus Mel, w 


Benton, 141. Only, bar theſe limitations, and which fine might de 


the premi. 
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in vacation time as well as term, it would be in vain for 
equity to decree 2 ſettlement which the ſame moment that 
it was made, might be cut off. 

Therefore his lordſhip directed the truſtees to pay the 
money to the mother and ſon purſuant to the agreement, 
and to be indemnified, but ſaid that if there had been two ſons 
or any perſon in remainder, he would not have decreed the 
payment of this money. : 

It ſeems alſo that if the ſon had been an infant, (a) the 
court would not have ordered the payment of the money z 
for during the infancy no fine could have been levied, 


Willis verſus Lucas. 


O HN Lucas was ſeiſed in fee of ſome houſes in London, 
7 and of ſome land in gavelkind in Lewiham in Kent, and 
having three ſons John, Fames and Samuel, made his will, by 
which he deviſed all his lands in Kent and houſes in London to 
his youngeſt ſon Samuel (the defendant's huſband) for his 
life, he or his heirs paying out of the rents of the premiſſes 
10l. a year to the teſtator's eldeſt ſon John Lucas for his 
life, and alſo 107. a year to the teſtator's ſecond ſon James 
for his life, and alſo 10/7. a year to the teſtator's daughter 
Mary (now the wiſe of David IVhite) for her life, alſo pay- 
ing his legacies ; and that after the death of the ſaid Samuel 
Lucas and the defendant Mary his wife, then the ſon or ſons 
of the ſaid Samuel ſhould have all the ſaid premiſſes equally 
detween them, they or their brothers paying the legacies as 
aoveſaid ; and if no ſuch ſons, then the daughter or daugh- 
ters of Samuel to have the ſaid premiſſes equally amongſt 
tizm, paying, &c, : 


The teſtator died, alſo James Lucas died leaving iſſue, 
then John Lucas the eldeſt ſon died, leaving iſſue a daughter, 
ater which Samuel Lucas died, leaving the defendant Mary 
tis widow and three infant children, whereupon the daugh- 
ter of the ſaid John Lucas brought an ejectment for the re- 


tie premiſſes, the ſaid daughter the heir of the teſtator's 
: | cleft 


2 Vol. 173. 


well, 


Grery of the premiſſes againſt the defendant the widow of 
damuel, who giving in evidence an old ſubſiſting term of 


SHORT v. 
Wood. 


rr l _ 
4- 


2 
— — e 


9 


(a) Ante go. Le- 
gate verſus Se- 


— * 


[ 472 ] 
Caſe 1 34. 
Lord Chan- 


cellor 
PARKER. 


10 Mod. 41 6. 
2 Eq. Ca. Ab. 
343. pl. 5. 363. 
pl. 14. 
Deviſe of land 
to the teftator's 
ſecond ſon for 
lite, he or his 
heirs paying a 
rent thereout to 
the eldeſt fon tor 
his liſe, and after 
the death of the 
ſecond fon and 
his wife, remain- 
der to the ſirſt, 
& c. ſon of the 
ſecond ſon, The 
wife of the ſe- 
cond ſon had an 
eſtate for life by 
implication, by 
the opinion at 
lord chancellor 
Parker. 
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Snoar v. eldeſt ſon John Lucas, preferred this bill in equity for » Þ| T 
Woo. account of the rent of the premiſſes againſt the defendayy 


[ 473] the widow of Samuel, and to ſet aſide the old term which had | 5 
been made uſe of againſt the plaintiff at law. 1 

The only queſtion was, whether the defendant ts th 

Lucas the widow of Samuel had an eſtate for life by implicatin, OUT 

the premiſſes in queſtion being deviſed to Samuel for his life, | equa] 

and after the death of him and Mary his wife, then to the ſuoule 

ſons of Samuel; or whether during the life of the wife d ſcend 

Samuel, the premiſſes ſhould deſcend to the plaintiff the heir have 2 

at law of the teſtator, as an eſtate undiſpoſed of by the vil implie 

during the life of Samuels wife. = Th: 

It was urged for the plaintiff, that it had been ſettledby and d: 

many authorities in the books viz, the 13 H. 7. 17. Jin tothe 

(The.) 98. 2 Lev. 207. 1 Vent. 203. Vaugb. Rep. 25 Ives, © 

(% Ante 390. (Gardner verſus Sheldon) that nothing leſs than a (a) neceflay deſe a 
_—_— implication could intitle the wife to an eſtate for life, al as, af 
the known diverſity was, where I deviſe land to my heir ate 4 the 

the death of my wife, this is a deviſe by implication to het en ſt 

for life; but if I deviſe lands to my ſecond or third ſon, ft We be 

the death of my wife, this is no deviſe by implication to bould | 

her, but the lands during her life ſhall deſcend to the cle det 

ſon as heir. Fithout 

And therefore in this caſe, the deviſe being to Samuel the * 

teſtator's youngeſt ſon for life, and after the death of hin ſn the 

and his wife, to Samuel's ſon or ſons, and Samuel being tnt 

leaving ſons, theſe were excluded until after the death of th F (4) | 

wife, and ſhe could not take, there being no neceſſary implics nd, un 

[44] tion that ſhe ſhould ; ſo that in the mean time the premili 3 
muſt deſcend to the plaintiff (the teſtator's heir at law); | That | 

an eſtate undiſpoſed of. | arcene 

It was moreover inſiſted by ſerjeant Cheſbire, that the pi. Geriſe | 

ments of the ſeveral annuities of 107. out of theſe premilſs 5 ſhe 

were out of the cafe, for whether the wife of Samuel, or tit uon; fe 

heir at law of the teſtator, was to have the premiſſes, thele e 

ſeveral annuities were not to be paid during the wife's lis 7 - 

ud not 


after the death of Samuel, it being ſaid in the will, that 
Samuel or his heirs were to pay theſe annuities, and not tix 
the wife ſnould pay them | 


hole 


Vor. J. 
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To all which it was anſwered, and lord chancellor ſo held, 
that the defendant Samuel's widow was intitled to the pre- 

miſſes during her life by implication. 

He obſerved it had been admitted, that if the deviſe were 
to the heir after the death of the wife, in ſuch caſe ſhe would 
take by implication; and that in this caſe it appeared to be 
| equally the intention of the teſtator, that his heir at law 
ſhould not have the premiſſes, and that they ſhould not de- 
end to him; for that the will appointing the heir ſhould 
have a rent of 10/7. a year out of the land for his life, plainly 
implied he ſhould not have the land itſelf, 


That theſe rents were not to ſink upon the death of Samuel, 
and during the life of the wife, they being expreſly given 
tothe ſeveral annuitants (which were three in number) for their 
Iires, and were plainly intended as a certain proviſion for all 


59 ; | i 5 
I neſe annuitants in all events during their lives; ſo that it 
* 72s, as if theſe ſeveral annuities were in the firſt place given 
* dy the will to the ſeveral annuitants, and the lands afterwards 
* zen ſubject to theſe annuities; from whence it ſeemed to 
" jave been the teſtator's intent, that whoever took .the land 
Y hould pay the annuities and that Samuels wife ſhould be 
oe able to the annuitants, which appeared in the cauſe (and 
Fithout contradiction) to have been all along paid by her 
10 nce her huſband's death. 
© i In the next place it was argued, that if this point were 
w_ tank the widow, yet ſtill as to the gavelkind lands, (for 
wh = (a) lands being in Kent, mult be intended to be gavel- 
mplies nd, unleſs they appear to have been diſgavelled) Samuel's 
ni" muſt have them all for her life, and not a third only. 
law) 8 That in gavelkind all the ſons were as daughters or (6) 


parceners, and if a man had three (c) daughters, and were 
beriſe his lands to his third daughter after the death of his 
, ſhe would have an eſtate for life in the whole by impli- 
ton; for all the daughters make but one heir, and what- 


the piſ⸗ 
pre mils 


or tis 
a eh F deſcended muſt deſcend to all of them, for ſince the lands 
ife's lie 2 not deſcend to all of them during the wife's life, they 
1, un uid not deſcend to any of them, but the wife ſhould have 
"of W whole by implication. | 


Vol. I. Wc ; That 


WILLIS e. 
Lucas. 
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2 


(a) 87d. 128, 4 
1 Mod. 98. 


(5) Parceners by 
the cuſtom. Litt. 
ſect. 265. 

(c) 2 Vern. 723. 
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Wrilrs v. 
Lucas. 


() Salk, 242. 
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Caſe 135. 


If in an inferior 
court I am ſued 
for a matter out 
of the juriſdicti- 
GN, in Vacation 
time, a prohibi- 
tonlies in chane 
cety on adavit 
that the matter 
is out of the ju- 
riſdiction; but 
no athdavit is 
necellary wheres 
on the face of 
the declaration, 
the matter ap- 
pears to be out 


et the juriſdiction. 


( 477 ] 
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That to this effect was the caſe in B. R. (a) Reading verly 
Royſton in lord C. J. Holt's time, where a man had tyy 
daughters, and ſeiſed of lands in fee, deviſed them to one g 
his daughters in fee; upon which the queſtion was, whether 
the deviſee took the e by deviſe, or a moiety by deſceit; 
and adjudged on great conſideration, that ſhe took the whil 
by deviſe ; for that one coparcener only could not poſt 
take by Fw Ws the one daughter not being heir, and wha. 
ever deſcended muſt deſcend to both daughters, for it could ng 
deſcend to one daughter only, 

So in the preſent caſe, theſe gavelkind lands would not upon 
the death of Samuel deſcend to the ſons of all the three brother 
in regard the ſons of Samuel were not to take until after the deat 
of Samuel and his wife, and if they would not deſcend to el, tiy 
could not deſcend to any, conſequently the defendant the wit 
of Samuel ſhould take the whole gavelkind lands during herlik 


Lord chancellor faid nothing as to this, but ſtrongly incline 
for the defendant the widow of Samuel, that ſhe took a 
eſtate for life by implication upon the firſt point, However, 


It being matter of law, and an ill penned will, the cout 
ordered a caſe ſhould be made of it, and ine it ſhould h 
reſerted to the judges of B. R. 


Anonymous. 


F one be ſued in an inferior court for a matter out of it 
juriſdiction, the defendant may either have a prohibitiah 
from one of the common law courts of IVe/tminfter Hal, d 
in regard this may happen in a vacation when only the chu! 
cery is open, he may move that court for a prohibition; & 
then it muſt appear by oath made, that the fact did ariſe o 
of the juriſdiction, and that the defendant tendered a fore! 
plea, which was refuſed. And if a prohibition Fas beet 
granted out of Chancery improvide, and without theſe Circul 
{tances attending it, the court will grant a fuperſedeas thereto 


But in caſe it ſhall appear on the face of the declarati 
that the matter is out of the juriſdiction of the court, “ 
a prohibition will be granted without oath of having tenc® 


ell; 
hole 
ſid 
whats 
Id not 
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common law. (a) Vid. Salk. 


549. & poſt. 
Saunderſon verſus Clagget 657. 


And in a late caſe which was moved the laſt ſeal after Trin. 
term, where the court had granted a prohibition to an action 
brought in the courts at London, upon an affidavit that the 
matter aroſe out of the juriſdiction, it appearing at another 
day that the defendant had imparled generally (which 
admitted the juriſdiction) and ſo could not afterwards be al- 


lowed to plead a foreign plea, the court granted a ſaperſedeas 
to the writ of prohibition, | 


By imparling 
generally you 
admit the juriſ- 
dition and can- 
not afterwards 
plead a foreign 
plea, 


DE 


the foreign plea, and in theſe caſes equity imitates the (a) ANONYMOUS». 
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Caſe 136. : | 

yh Bacon verſus Clerk. 
At the Rolls. Ro 
Preced, in Chan. NE ſeiſed in fee of ſome lands in poſſeſſion, and of 
3. other lands in reverſion after the death of A. and having 


2 Eq. Ca. Ab. 
208. pl. 1.641, a ſon and daughter, deviſes the lands which he had in pol- 


4 geriſes ſeſſion, to his wife for life, and from and after the death of 
lands to his wife his wife and alſo after the death of the leſſee for life of the 


for life, and af- 1 2 R . 
ter her death to other lands, he deviſes theſe reſpective premiſſes to his ſon and 


his ſ fee . . RE 8 
8 his heirs upon condition, “ that the ſon ſhould within a year 


e eee < after the death of a third perſon, one Elix. Herne, (after 
er IOOOL, Wille 
in a year after © whoſe lite it was ſaid, but not proved, that the teſtator had 


the death of J. S. (c 
with.a proviſo other lands in reverſion) pay 10007. to the ſaid teſtator' 
that if the mo- « daughter, with a proviſo that upon non-payment the daug}- 


ney be not paid , : 
hs daughter ö ter might enter upon the premiſſes. 


may enter and 


receive the profits till payment; J. S. dies living the wife, the daughter ſhall have the 1000 J. dug 
the life of the mother, and in delault of payment equity will decree a ſale of the reverſion, f gi 
Elizabeth Herne dies, and a year after her death the daughter 5 
1479 ] marrying brings a bill for a ſale of this reverſion, in ord! fore 
to raiſe the 1000/7. portion and intereſt from the end of tit intc 
year after Elizabeth Herne's death. | for 
It was objected for the defendant, that a ſale of a rever{n whe 
was hard in any caſe, and the heir favoured in law ; and i anſy 
the reverſion ſhould be ſold to pay this portion and interck, lagi 
it would deſtroy the proviſion for the ſon, who as har ws B 
more to be favoured than a daughter, wou! 
That though it was admitted a deviſe of lands to an bet wx 
ben condition to pay did raiſe a truſt in equity (the condital © 0 


being void at law, in regard none but the heir could tale 
advantage thereof) and it being a truſt, equity would Cire 
a ſale or mortgage to raiſe the money, yet in this cale i 


will had preſcribed and chalked out a remedy for the ca? 
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ter's recovery of her portion, viz. by an entry upon the eſtate, 
and that ſhewed the daughter was not to have the portion 
until the eſtate was become capable of being entered upon, 


namely, when the eſtate in reverſion was fallen into poſſeſſion 
and the teſtator having preſcribed this remedy, the daughter 


ouzht not to take any other; beſides, it was unreaſonable 
that the ſon ſhould pay any thing until he had received ſome 
advantage by the will. 


But on the other ſide it was anſwered, and decreed by the 
court, that a reverſion was an eſtate, and a beneficial one 
too, and might as well as any other eſtate, be deviſed upon 
condition, 


That if the mother or tenant for life were dead, and Elixa- 
b-th Herne were living, it would be granted the daughter 
could not recover the 1000/7. legacy, though the ſon were 


| by the death of the mother, or of the tenant for life, come 


into poſſeſſion : and if ſo, to tye the daughter down to ſtay 
till Elizabeth Herne was dead, though the ſon were come 
into poſſeſſion, and on the other hand not to let the daughter 
have it on the death of Elizabeth Herne, would be very unequal. 


That by the expreſs words of the will the legacy was to be 
paid to the daughter within a year after the death of Elizabeth 
Herne, and as it was a portion, and a daughter's portion 
given her by her own father, it was to be favoured. 


That ſuppoſing it to be a hardſhip for the ſon to pay it be- 
fore ſuch time as the eſtate given him by the will was come 
into polieſſion, it might alſo be a hardſhip on the other hand, 
for the daughter to ſtay until after the death of the mother, 
who might live as long as her ſelf, and then it would not 


anſwer the end of the gift, which was to prefer her in mar- 
rage 
Q - 


But that in truth this was not any hardſhip; for the legacy 
would carry intereſt from a year after the death of Elizabeth 
Herne, which intereſt when computed by a maſter, would 
be made principal and carry (a) intereſt, and ſo it would be 
no more a hardſhip upon the ſon to ſell the reverſion now, 
than after the death of the mother, when the running on of p 
intereſt would have increaſed the burthen. And by the ſame 
reaſon the daughter muſt ſtay till both the lives were dropt; 

Cc 3 | - that 


Bacon v. 
CLERK. 
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(a) Vide ante 
453. Butler ver- 
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Caſe 137. 


Lord Chan- 


cellor 
PAR EK ER. 


2 Eg. . Ab. 
237» Pl. 8. 


482 ] 


De Term. S. Michaelis, 1718. 


that if the hardſhip muſt be on one ſide or other, the ex- 


preſs direction of the teſtator * to take place and be 
purſued, 


For which reaſons the maſter of the rolls decreed the portion 
to be raiſed by ſale, unleis the ſon ſhould pray it might be 


done by mortgage. 


This decree was appealed from to lord chancellor Parker who 
affirmed the ſame, : 


Shales verſus Sir John Barrington, & e contra, 


IR Charles Barrington had ſettled an eſtate upon himſelf 
in tail, remainder to his. ſecond. couſin the defendant 


(who was preſumptive heir to the honour in caſe of failure 


of iſſue male of Sir Charles) for life, remainder to the firſt, 
Ec. fon of the defendant in tail male, remainder over, with 
power of revocation reſerved to Sir Charles, who ſometime 
afterwards revoked the old uſes, and limited new ones upon 
his younger ſiſter Mrs. Shales for life, remainder to her fir 


and every other ſon in tail male, they taking the name of 
Barrington, &c, 


Then Sir Charles died, and the honour deſcended to the 
defendant, upon which Mrs. Shales's infant ſons brought 
their bill againſt Sir John Barrington to eſtabliſh the deed of 
revocation, and limitation -of new uſes. And the defendant 
Sir John brought his bill to ſet this latter deed aſide, and to 
recover ſome legacies given him and his children by the will 


of Sir Charles. 


Afterwards the defendant Sir John dying, his two infant 


ſons revived the ſuit, and entered into very long and 


expenſive examinations; but the deed of revocation and new 
ſettlement was fully proved, and the proof againſt it no 
ways poſitive, but circumſtantial only, as to ſeveral expreſſions 
of Sir Charles declaring that he intended his eſtate ſhould 


go with his honour, and that it would be a very ill thing in 
him to do otherwiſe, Sc. 


Lori 


De Term. S. Michaelis, 1718. 


Lord chancellor: Words can have no weight againſt a deed SHALESV, 


} 5 - 
ſo ſolemnly executed as this. Therefore the deed of revoca- 8 
tion and limitation of new uſes muſt ſtand, Words no evi- 

1 | dence againſt a 

deed ſolemnly executed. 
But it being inſiſted, that the defendant ought to pay coſts Heir at law, or 
| . 8 0 : heir male to the 

10 won his croſs bill, ſo far as it controverted the deed: „„ 

| | family, if pro- 
bable cauſe to contend for the family eſtate, ſhall not pay coſti. 
Hit lirdſhip denied cofts; for that though the defendant 
was not heir at Jaw, yet he was very like one, being heir 
to the honour of the family; he found by deed an eſtate veſted 

a, 5 6 : RD 

1 in bid, in remainder, and not being privy to the deed of 

ſelf revocation, it was lawful, nay reaſonable for him to make 

5 this enguiry. Beſides, but a ſmall part of the ſuit was carried 

11 on. ne defendant's father; and the defendants themſelves 

rſt, en ants, and had good ground of ſuit for their legacies ; 


ich au. . eat eſtate being given from the honour, it was ſuf- 


* 4 


1 the plaintiff Shales to go away with ſuch eſtate, 
a vat having Colts into the bargain. (1) l 
firſt | - — —: 
e of (1) Vide Webb v. Claverden. 2 Atk. 424. Berney v. Eyre. 3 Atk. 387. 
> the 
ught Harris ver/us Lee. | Caſe 138. 
ed of „„ . | At the Rolls. 
41 F. had given his wife the foul diſtemper twice, upon 
ndan 7 0 : 8 . | | : Preced.in Chan. 
- #4 which the wife leaving her huſband and coming to Foa. 
A OW | 2 24 2 E . Ca. Ab. 
« wil p to be cured, borrowed 304. of the plaintiff to Pay x, 1 3 
*:ors and ſurgeons and for neceſſaries, * afterwards J. S. Baron gives feme 
eviſed ſo lands 6 h 3 k the foul diſtem- 
3 N me an S tor the payment of all his debts and died. per, A. lends the 
infant Pp wife gol. to pay 
1 coor for her cure; Baron deviſes lands for the payment of his debts; this 30 l. is a debt of the 
y An wad, and A, is a creditor in the doQur's place, | 
d new TI . * . . . : 8 
1 ve plaintiff brought his bill againſt the truſtees who were [ 483 ] 
effions powered by the will to ſell the land for the payment of 
mould ots, in order to be paid this money, as a debt within the 
! uſt. | | 
ling in 5 A | 
y<Hez, A wife cannot by law borrow money, nor con- 
7 a debt by borrowing money, even though ſuch money 


afterwards applied for neceſſaries; becauſe it was in her 


e | power 
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De Term. S. Michaelis, 1718. 


Harnisv. power to waſte the money; (a) and if the law be ſo, it would 


Vit 


Bes be hard to have a different rule of property in equity. . 
(a) 1 Salk. 387. | | ” in 
Sed per cur': Admitting the wife cannot at law borroy al 
money, though for neceſſaries, ſo as to bind the hufhan, pa 
yet this money being applied to the uſe of the wife for he by 
cure and for neceſſaries, the plaintiff that lent this mong, be 
exiles muſt in equity ſtand in the place (Y) of the perſons who found ar 
Verius Fitncids . 3 2 . 
poſt. 559, and provided fuch neceſſaries for the wife. And therefore, 
as ſuch perſons would be creditors of the huſband, fo the be 
plaintiff ſhall ſtand in their place and be a creditor allo, a ani 
let the truſtees pay him his money and likewiſe his coſts, the 
5 ; to 
Caſe 139. Chaplin verſas Horner & ux'. | 
equ 
At the Rolls. ü . 3 a ; f 
9 85 : Ames Chaplin the plaintiff's father, on his marriage wit forr 
Where money is ” „ . 
covenanted to be the plaintiff's mother, (now the wife of defendant Horn) be | 
3 laid ont in apur- , . a and 
| chaievfland and in Conſideration of 2000/7. portion, made a ſettlement of lun 
N 5 e to the uſe of himſelf for life, * remainder to the wife for lif, cou 
0M . 9 2 - „ . . . 
* heir and nat the remainder to the ſons of the marriage in tail- male, remainder the 
N e xecutor o A. 5 . . . fer 
. Matl have it, to the daughters of the marriage in tail general, remaindet u a 
8 But if A. bm. his own right heirs; alſo the plaintiff's father covenant "*) + 
"xv ſelf has received * : : 
. any of this mo- to lay out 2000 J. (then in the hands of truſtees) in the pu. tlem; 
#4 V, this is - f N 28 
5 3 bet chaſe of lands to be ſettled on himſelf and his heirs. Was 
LY and ſhall not be ' i x | 75 Cale. 
„ repaid by A-"s*&xecutor to his heir. Alſo if A. in this caſe dies, A.'s heir ſhall recover the remain 
1 of the moncy not received by A. So if A. 's heir is an infant, and the remainder of the money nd. lad 
1 creed to be brought into court, it ſhall be locked on as land, mai 
1 1 1484 ] The marriage took effect, and there was iſſue thereof nd ti 
1 the plaintiff a daughter. bene 
4 73 3 a . ' tena 
ng Not long after the plaintiff's father died inteſtate, but be : = 
14 p 1 ; . 2 * 9 ne, 
'n in fore his death he had received 1350 J. part of this 2000k 
1 . which on the marriage was ſecured on a mortgage from f — 
* = Mes. Avery the wife's mother, and having received this 135% 11 
* laid it out in the purchaſe of an office for his life. olls, 
1 | 3 3 er 
1 After his death, his widow the plaintiff's mother took t  * 
3 adminiſtration to him, and the plaintiff Elizabeth 1 12 pu 
HER the only iſſue and heir of her father, brought this * — | 
_ FM have the covenant in the marriage ſettlement perſorme es | 
i 1 ſpecie, and likewiſe claiming two thirds of her father 5 . mig 
1 i ſonal eſtate under the ſtatute of diſtribution, 
. , 1 
PRs: 83 


2 


IE 
— 
þ 2 


2 * 
8 — * - 1 bac 
- n ut 
7 
— be pg * 
2 — . 1 ö 
* 
* * n — 


De Term. 8. Michaelis, 1718. 


Mr. Vernon for the defendant inſiſted, that the 1350 J. be- CHArILIx v. 
ing paid to the plaintiff's father, who would have had an HORNER. 
abſolute power over the land if purchaſed and ſettled, this 
payment was a good payment, and ought not to be refunded 
by his adminiſtrator, in order to be inveſted in land for the 


would 


orrow 
ſband, 


of benefit of the plaintiff the heir; which was agreed by the 
ou nafter of the rolls, 
refort, He next inſiſted, that the remaining 650 J. ought not to 
ſo the be laid out in lands, but to be looked upon as perſonal eſtate, [ 485] 
o, and and the defendant the widow to be intitled to a third thereof, 
8. the old rule of the court being (a) that if money were agreed (ide the caſe 
Z . ; of Seely verſus 
to be laid out in a purchaſe of lands to be conveyed to 4. in Jago, ante 389. 
| fee, if J. had brought a bill for the performance of this truſt, 
equity would have decreed the money itſelf to A. nay that 
ge yi formerly the court went further, viz. where money was to 
Hl be laid out in land and ſettled on A. in tail, remainder over, 
of lot and 4, brought a bill for the performance of this truſt, the 
for court has in ſuch caſe decreed the money to + A, becauſe if 
„maine de land were bought and ſettled on A. in tail, he might ſuf- 
indet u ber a recovery and bar the intail, and turn the land into mo- 


venant A ney again; ſo that in the ordering of ſuch purchaſe and ſet- 

the pu- dement, the court would be doing a vain thing; and that this 

was the practice till lord Coroper's time, when in the caſe of . e 

Cal and Shadtoell the court decreed the truſt money to be 427: 47/- 
a 5 i Pu pe 422 

laid out in a purchaſe of land and ſettled on A. in tail, re- + An. 
mainder to B. in tail, to the intent that the iſſue in tail 

and the remainder man might have the benefit of the chance 

intended them by the perſon creating the truſt, in caſe the 

tenant in tail ſhould die before ſuffering a recovery or levying 

a fine, | 


he remain 
mone) 13 (6s 


ereof oil 


e, but be⸗ 
lis 20006 
> from o 


et. 


his 135% +I : | 5 
n the caſe - - - - - verſus Marſh in Zaſter term 1723, at the 


olls, where money was articled to be laid out in land, and ſettled on the firit and 
er ſon in tail, and the court, in order to preſerve the chance to the ſecond fon, 
#Ould not decree the money to the eldeſt fon, but ordered the tame to be inveited 
12 purchaſe purſuant to the articles; the eldeſt ſon got one to lend him a pur- 
naſe, and to ſettle it with an intention forthwith to ſuffer a recovery, and to re- 
Mvey the eftate back to the ſeller ; and though all this appeared by the maſter's 
eport, yet bis honour (after ſome heſitation) allowed it. re, whether the mo- 
might not better have been paid to the eldeſt ſon? 
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CrnaPlin v. 
HORN ER. 


14862 


(a) Vide che caſe 
of Scudamore 
verſus Scuda- 
more. 

Preced, in Chan. 
544. the like de- 
termination by 
lord Parker. 


De Term. S. Michaelis, 1718. 


But that here the plaintiff's father being to be tenant in fe 
of the land when purchaſed, and having an abſolute power 
over it as well by will as otherwiſe, and this 6501. being 
as yet acthally but money, it ſhould (as he urged) be looked 


upon only as perſonal eſtate. 


But the mc/ter of the rolls contra; that this 6 50 J. ought to 


be taken as land, and go to the plaintiff (a) as heir; the 


diſpute in this caſe being not betwixt the party himſelf, the 
father, and the party who was to pay the money, but betwixt the 
heir and executor, who became intitled to this money ſubject in 
the covenant; and it was the rather to be deemed a rei 
eſtate, becauſe this was part of the marriage agreement, and 
the covenant was made in conſideration of a marriage anda 
marriage portion. 1 


Wherefore the court decreed that the 650 J. ſhould de 
brought before a maſter for the benefit of the plaintiff (being 


an infant) but would not decree it to be laid out in land, 


becauſe if the plaintiff ſhould die before ſuch diſpoſition it 
would go to her heir of courſe. (1) 


One deviſes, in 
caſe he leaves no 
ſon »t the time 
of his death, to 
J. S. Fhe teſta- 
tor dies leaving 
his wife prive- 
ment enſient 
with a ſon; this 
ofthumous ſon 
is a fon living at 
the teſtator's 
death, and J. S. 
not intit' ru. 


L 2487 ] 


(1) Vide Pulteney v. Earl of Darlington. Bro. Cha. Rep. 486. 
5 f 0 . | , 
EE Sir Robert Burdet ver/us Hopegood. 
Lord Chan- | | 
I g 
eee Obert Burdet, eſq. in the life-time of Sir Robert Burit 


the plaintiff's grandfather, being ſeiſed in fee of tix 
manor and priory of Medney in the county of Norfolk, U 
his will dated 17th Dec. 1711. deviſed the premiſſes, in co 
he ſhould leave no fon at the time of his death, to his couſin Franci 
Hopeored and his heirs, and as a reward for the trouble which 
the teſtator had given him, and for the many obligation 
he had to him, gave him all his perſonal eſtate, and mc? 
him ſole executor and died, leaving his wife * privemeni ea 
which child afterwards proved to be a ſon the now plaintif. 


And one of the queſtions was, whether Hopegood the 4 
viſee was intitled to theſe lands, in regard (as was objectel 
the teſtator died without leaving a ſon at the time of l 
death? 

Hereup0! 


De Term. S. Michaelis, 1718. 


„EEE ã ˙ : BEE PA TY e921 Da TRE F WWW 
* e er Nene, £ . n 1 


* Hereupon lord chancellor Parker referred it to the judges of Bunverw. 
— > king's bench,, who were unanimouſly of opinion, that Hor rcon. 
ih, plaintiff Sir Robert though not born, had yet an exiſtence 
PL. the eye of the law, as in wventre ſa mere, which in many 

ets (1) was regarded; as if a woman takes poiſon to 

| her child then in her womb, and the child is born alive, 
t to afterwards dies of that poiſon, the woman is guilty of 
z the rder (a); alſo a child in ventre ſa mere may be vouched, (a) Vide Beale 
i, the may be a deviſee, and it would be hard to diſinherit ſuch V's Peale, 
n only child, nor could it be 3 the teſtator ever in- "1 
ject to ea co to do. 
: * The certificate of the judges was as follows: 
and: We are of opinion, that the deviſe of the ſaid manor 

nd priory of Modney, &c. to Francis Hopegood and his heirs, 
ald be as not an abſolute deviſe, but ſubject to the contingency 
(bein {the teſtator's leaving no ſon at the time of his death. 
in land, that ſuch contingency not happening, the deviſe to the 
ition 1d francis Hopegood and his heirs cannot take place; 

be teſtator, as we humbly conceive, having expreſſed no 
een in the will of diſinheriting his only fon, the con- 

Equence of which is, that Mr. . is not intitled to 
0 be premiſſes.“ 

John Pratt, Rob. Eyre, 5 
| Litt. Pois, John Forteſcue Aland. 
+ Burl th which his lordſhip agreed, and accordingly on the [ 488 ] 
e of the of Oger 1721. decreed. the defendant Hopegood to l 
orfolis e poſſeſſion of the premiſſes and account for the rents 
. ah froits which he had received. 
fin Franci Bop: 
ible which ; 
vligation (1) Millar v. Turner, 1 Vez. $5. 
and mace 
nent en in 
plaintif. 
od the & 
Y objeCt®) 
ime, of bs 
rIcreup Pierpoint 
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Caſe 1 4 1. 
Lord Chan- 


cellor 
PARKER. 


Preced. in Chan. 
503. 

Gilb. Chan. 
274. 

2 Eq. Ca. Ah, 
642. pl. 10. 
Settlement 
wherein the 
manor of {ale 
is ſettled to the 
vie of grandta- 
ther for life, re. 
mainder to his 
ſon the hutband 
for lite, remain - 
der to truflee; for 
1009 years for 
railing 20000 |, 
for a daughter, 
if but one, pay- 
able at twenty - 


ton for life, remainder to truſtees for 1000 years, in 


De Term. S. Michaelis, 1718. 


Pierpoint verſus Lord Cheney. 


PON the marriage of the earl of King ton eldeſt f 

to the marquiſs of Dorcheſter with Rachel Bainim t 
niece of Mr. Hall, the ſaid Rachel had 2000 1. a year in lan 
and 20000 J. in money, and the earl of King/lon being 
infant, the ſettlement was made by a (a) private act of uy 
liament, whereby (int“ al) the manor of Dale, &c. in 
county of Lincoln, being together with the caſual proj 
about 10007. per annum, was ſettled upon the marqui 
Dorcheſter for life, remainder to his eldeſt ſon the lord In 


| doug 
Ani 
wor 


eceſſ; 


ubſiſt 


harria 


that if it ſhould happen there ſhould be only one dau 
ter by the marriage, ſuch daughter ſhould have 200004 i 
her portion at her age of twenty-one or marriage, and 
the mean time 300 l. per annum for her maintenance u 
the age of twelve years, and afterwards 400 l. per an 


I i i | Tha 
and n che nein until the portion ſhould become due; the maintenanct ** 
time zool. per well as the portion, to be raiſed by the truſtees either h. 
annum for her : | the 
maintenance, rents, 1/ſues and profits, or by /alz T Or * mortgage ; the main! i ; 
and to be raiied . . 
by cruſtees either nance to be paid quarterly, and the fir/ of the ſaid payn = 
by rents and pro- to be made at ſuch of the four uſual feaſts as ſhould next tl 
fits, or by fale or TR», 5 ather's 
mortgage, and to after the deccaſe of lord Kingſton the puſband, hich 
be paid quarter- ch r 
ly; the firſt payment to be made at ſuch of the uſual ſeaſts, as ſhall next happen after thei oth de 
death. Father dies leaving one daughter, and the grandfather living. Bill pray'd a mortga#8 : 
reverſion for the infant's maintenance, but the court ſtrongly inclined againſt it, (a) 9 An life 

1489 } Lord King flon died leaving iſſue by Rachel a fon eress 

marquiſs of Dorcheſter) and a daughter named Frame 

„ 4 * | . f - 

the lord King „on, the huſband being dead about five yea in 

bill was brought for the 300 J. per annum maintenance mo ile plac 

and to have it raiſed by ſale or mortgage, in regard it M 

not be raiſed by the profits, the grandfather the preſent e ma/7 

of King ſton being alive and having an eſtate for life real 

premiſſes. lieh w. 

_ | _ Nd the 

+ In the report of this caſe in Precedents in Chancery it is ſtated, as If Y oo 

words of the act of parliament, this maintenance- money was to be raiſel ne 2 
the rents and profits of the term, and that the plaintiff was for having ® | 

tended to a ſale or mortgage by an equitable conſtruction only; whereas it there 

miſtake, the words ſale or mortgage] being expreſly mentioned in the a. e court 


the reader will obſer ve that good part of this argument is founded therev% 
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De Term. S. Michaelis, 1718. 


it was urged that whenever the maintenance or proviſion 
or children came in queſtion, it always received the moſt 
Eyourable conſtruction that might be: nay ſometimes in 
our of ſuch proviſion, the court had offered violence even 
o the words; and ſo it was done in the caſe of Gerrard verſus 


zrrard (a) where a portion being ſecured to a daughter 


pon a truſt of a term for years payable at her age of eigh- 
zen or marriage, which ſhould firſt happen after the death 
f the father and mother, in that caſe the portion was de- 


reed to be raiſed for the daughter at her age of eighteen, 


hough in the life-time of her mother. 


And as this had been done in the caſe of a portion, ſo a 


tort it ought to be done for maintenance which was more 


cceſſary than a marriage portion, in that a child could not 


ubſiſt without maintenance or bread, but might live without 
harriage, 


That the hardſhip of raiſing a maintenance by the ſale of 
reverſion was not now to be objected, in regard the owners 
the eſtate, who could put what hardſhips, conditions or 
rms they pleaſed upon it, had ordered the maintenance to 
ommence and be paid at the firſt quarterly feaſt after the 
ither's death, and to be raiſed by profits, ſale or mortgage; 
dich muſt be underſtood by profits if the tenants for life were 
oth dead, or elſe by mortgage or ſale, if either of the tenants 
7 life were living; and where theſe methods were by the 
wpreſs words of a ſettlement preſcribed, it was blotting them 
ut, it was making a new ſettlement to object to ſuch method 
| raiſing the maintenance; for if theſe words were not to 
ke place, it would be in vain to make ſettlements : and Sir 
demos Powis quoted the caſe of lord Herbert decreed by the 
te maſter of the rolls, wherein the late lord Herbert gave 
5 real eſtate to his nephew, ſubject to a term for years 
lich was declared to be upon truſt by ſale or mortgage, or 
Ita the profits, to raiſe 3900 J. a-picce for his two ſiſters, 
Id 1001. per annum maintenance money, and the eſtate hap- 
ned to be ſo incumbered with jointures and rent-charges, 
ut there was not enough to pay the maintenance; upon which 
* court Cecreed a mortgage of the term to raiſe it, 


It 


For the raiſing of the maintenanee by ſale or mortgage, Pprzxrorxr 


v. Lord 
CHENEY, 


(a)2 Vern. 458. 
and cited ante in 
the caſe of But- 
ler verſus Duns 


combe. 451. 


[ 499 ] 


Mortgage of a 
term decreed te 
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Reverſion never 
mortgaged to 


raife mainte- 


nance, wh:re the 
mother was able 
to keep the 


| child, 


1 492 ] 


De Term. S. Michaelis, 1718. 


It was he that the raiſing of money upon any * A 
verſion was indeed a diſadvantageous way of doing it: hoy. = 
ever, if it could not be raiſed any other way, it muſt be rie N 
at a diſadvantage. ö 

On the other ſide it was ſaid, that in any caſe to ſell au b. 
verſion was prejudicial to an eſtate ; but to ſell a reverſionan by 
intereſt for maintenance money was never known, nor cou . 
any precedent be produced for it; eſpecially where it wz par 
matter intirely in the diſcretion of the court, and where t had 
child had a mother ſo able to maintain it, a mother yo Kat 
this caſe had 3000/. per annum jointure. | owt 

That it would be a caſe of infinite hardſhip to the ef; ie 
for at this rate there muſt be an annual if not a quarterly mor 0 
gage, the maintenance being to be paid quarterly, and int n 
caſe too where the intereſt could not be raiſed but muf \ a 
made principal, and this intereſt muſt carry intereſt, andi . 
theſe mortgages be liable to forecloſures; that it would oc be 
ſion a plain hardſhip even to the daughter herſelf; for the fan * 
fund which was to raiſe her maintenance was alſo to raiſe ht Plain 
portion of 200007. when ſhe ſhould come to age or be nu T, 
ried; and if the intereſt were to break into it by the frau wort 
charges of annual mortgages and loading the eſtate with uhh '*t t 
tereſt upon intereſt, it would then (not being 1000!. ort 
annum) prove deficient for the raiſing the portion when fcien 
with the daughter was to be married and preferred! in de n 
world. An 

Alſo, conſidering the circumſtances of this caſe, it ſho tie ra 
be intended that this maintenance money was to be rill nere 
when the term commenced, or upon the death of the #: at 
by which the term came into poſſeſſion, ſo as to yield 1 Tale, 
and profits, which was one of the methods whereby the ma ang 
tenance was to be raiſed, | A | 

: 1 

That at leaſt there could be no colour to aſk for the wil A 
300 J. per annum, but only for ſo much as it might be real ny 
able actually to lay out in her W regard being i oy 
to her tender years. "mM 

eat! 

To which it was replied, that the other ſide were argul nd th 


againſt the expreſs directions of the act of parliament " 


De Term. 8. Michaelis, 1718. 


the plain words of it told both how and when the mainte. Pizrpont 
nance was to be raiſed; how? by rents and profits, ſale or d. Lord 
mortgage ; when? why the firſt quarter day after the death Cutntr, 

of the father. 


That the act of parliament ſaying the maintenance ſhould 
be raiſed by profits, ſale or mortgage, if it could not be raiſed 
by profits, (becauſe but a reverſion) it muſt neceſſarily be 
raiſed by ſale or mortgage; that the act expreſly ſaid fo, the 
parties intereſted in the eſtate, and who had a power over it 
had ſo ſettled it, and then it could be no hardſhip when con- 
ſented to by all parties; and this was now not a matter diſ- 
cretionary, but de jure and of right, ex debito juſtitiæ, which 
the court cannot refuſe, a matter of truſt being as much a 


eſtatt; | ; i 3 | 
(a) right as a legal intereſt, and it would be in vain to make (a)Vide poſt. the 


1 . Lg LEASE ů 
4 2 eB 65 Re a 5 D ee. * 


y I ſettlements if the plain words of them were not to be obſerved, comm nag 
* and from which, if a deviation were to be once allowed, none 797+ ; 
"OY would know how to give an opinion thereupon ; and as to the 

"_ other ſide's demanding precedents, they ought to ſhew pre- 


cedents where a ſettlement or act of parliament ever ſpoke ſo 


eg plain, and yet did not prevail. 


 raile bf 


r be mu That as to the charge of frequent and annual or quarterly 
e frequ| mortgages, it was near five years ſince the father's death, and 
e With i yet till now, no mortgage had been demanded, and when a 


mortgage was made 1t might be for ſo much as ſhould be ſuf- 
ficient to maintain the child for three or four years, and in [ 493 ] 


1000. þ 
on whe 


"red in de mean time part of the money raiſed might be put out. 

| And with regard to the argument, that this might hinder 
e, it oa raiſing the portion, that might never happen to be due, 
o be mi ress the maintenance was already due. And to ſay, that 
- the f Wat was now due, and for maintenance too, ſhould not be 


Taſed, becauſe it might hinder what might zever be due, was 
Kange arguing; indeed if the former was not to be paid, the 
Ater was not likely to be ever due, for the child muſt be ſtarved 
und never live to have her portion. 


) yield re 
by the mal 


* the who 
t be realo 
rd being 


Then as to the mother's jointure, though allowed to be 
- : was however agreed and intended that the mother 

have it clear; and yet ſhe maintained the ſon, whoſe 
[cation by reaſon of his great birth muſt be very chargeable, 
ad this was a load upon the jointure, in reſpect to which 
3 | | the 


were arg 
lament, " 


PirRrolx r 
. Lor 
CHENEY, 


(a) Vide Vol. II. 
22. Harvey ver- 
ſus Harvey. 
Infant's good to 
be conſidered in 
railing of her 
maintenance- 
moneys 
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(a) Vide Raven- 
hill v. Danſey. 
poſt. 2. vol. 180. 


De Term: 8. Michaelis, 1718. 


the more liberal maintenance ought to be made to the mother, 


as it was (a) uſual for the court to allow a parent the greater 
maintenance for the heir, when younger children were left 
unprovided for, 


Lord chancellor : I ſhall conſider the infant's good, and take 
care that her demand of maintenance ſhall not defeat her other 
demand of her portion, it being one and the ſame fynd that 
is to provide both. It is a hard caſe to mortgage a reverſion, 
heap intereſt upon intereſt, and ſubject the eſtate to a fore. 
cloſure, for it may come to ſuch a ſum as that many perſons 
may be under a neceſſity of calling in their money. 


Though I admit I muſt take the act as I find it, viz, the 
firſt quarter-day after the death of the father the maintenance 
money is to be raiſed by profits mortgage or ſale ; yet this 
court, which is the guardian of the infant, muſt conſider 
the good of the infant, and it may be for her plain beneft 
and a kindneſs to her, that her maintenance ſhould not be 
raiſed. 


Wherefore let the maſter ſee what 1s the value of the 
eſtate charged with the maintenance and portion, together 
with the incumbrances that are upon it, and this will influ- 
ence my judgment, | 


In the mean while I cannot but obſerve that the method 
propoſed by Mr. Vernon for raiſing at firſt more money than 
there might be occaſion for, to prevent frequent mortgages, 
and to put out the reſidue for which there ſhould not be: 
preſent occaſion, would not anſwer the inconvenience ; for 
the money thus raiſed, and for which the eſtate would be loaded 
with intereſt, muſt for ſome time lye dead in the maſter's 
hands. 


And as in the caſe of Corbet and Maidwell, lord Couper de- 
clared he would not go beyond the eſtabliſhed precedents in 
caſes of that nature, as taking it that the court had already 
gone too far, ſo I for my part ſhall obſerve the ſame rule, not 
having been able to find one ſingle precedent for mortgaging 
(a) a reverſion for maintenance, and what makes it ſtill leis 
reaſonable to do ſo in the preſent caſe is, that the noble duke 
the grandfather has offered in court to maintain both the young 


marquis the ſon and the lady Frances the daughter. 
Anonymus 


or „ 


De Term. 8. Michaelis, 1718. 


Anonymus. 


I. this caſe (int. al) it was ſaid by Sir % Jelyll, maſter 


of the rolls, that as all legatees are on a deficiency of aſ- 


ſets to be paid in proportion, ſo if the executor pays one of 


the legatees, yet the reſt ſhall make him refund in proportion; 
nay, if one of the legatees gets a decree for his legacy, and is 
paid, and afterwards a deficiency happens, the legatee who 
recovered ſhall refund notwithſtanding, in imitation of the 
ſpiritual court where a legatee recovering his legacy is made 
to give ſecurity to refund in proportion, if, Cc.“ 


495 J 
Caſe 142. 
At the Rolls. 


As legatees are 
to be paid in pro- 
portion, lo if an 
executor pays 
one legatee, and 
there is not 
enough to pay 
all, the legatee 
who is paid ſhall 
refund in pro- 
portion; ſo if 
one legatee re- 
covers his legacy 
in equity, and 
there is not 


enough to pay the reſt, he ſhall refund ; ſecus if the defect of aſſets ariſes by the c of the ex- 


tcutor. * Vide 1 Vern. 26 & 93. LI 22 A by: Ay. a.. 
9.3.79 


But if the executor had at firſt enough to pay all the lega- 
cies, and afterwards by his waſting the aſſets occaſions a de- 
hciency, in ſuch caſe the legatee who has recovered his legacy, 
hall not be compeiled (1) to refund, but ſhall retain the ad- 
vantage of his legal diligence, which the other legatees neg- 
lected by not bringing their ſuit in time, before the waſting 
by the executor; whereas if the other legatees had commenced 
their ſuit before ſuch waſte committed, they might have met 


with the like ſucceſs, et vigilantibus non dormientibus jura 
ſubveniunt, 


Tais caſe I put to Mr. Fernon, who was of the ſame opi- 
nion, 


12 


2. few 


— 


(1) Sed vide Orr v. Kaimes. 2 Vez. 194. 


Turton verſus Benſon. 


R. Turton barriſter at law treated for his marrying Mr. 
Benſon's daughter, and Mr. Benſon the father propoſing 
to Mr. Turton's mother to give his daughter 3000 J. Mr. 
Turtan's mother, though ſne at firſt thought it too little, yet 
iterwards came into the match, and agreed to ſettle part of 
have 30 


Frans, | R 
og 1 ) 


iterw ar 


[ 496 ] 
Caſe 143- 


At the Rolls. 


2 Vern, 764. A. 
Cilb,Chan.z83, 
1 Eq. Ca. Ab. 
45e pl. 5. 88. 
pl. 2. Pre. Cha. 
522. 10 Mod. 
455. 1 Stra. 240. 
A ien on his 
marriage is to 


cool. portion with his wife, and privately without notice to his parents (father or mother} that 
- tor the marriage, gives a bond to the wife's father to pay back 10091. of the p« rtjon ſeven years 
as; this bond void in equity, and will not be made better by beir: 8 aſſigned to creditors. 
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De Term. 8. Michaelis, 1718. 


Tvrarox v. her jointure upon her ſon Turton in poſſeſſion, and in the 


BENSON. 


One having a 
Þond receive> the 
money due upon 
it, and afterwards 
aſſigns it for a 
valuable conſi— 
deration as un- 
ſatisſied to an- 
other who has no 
notice of thepay- 
ment, yet the 
purchafer can 
have no avail of 
this toad. 
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marriage writings under the hand and ſeal of Mr. Benſon it back 
was mentioned that his daughter's portion was to be 3000/, not 
but before the marriage it was privately agreed betwixt Mr, cepte 
| Turton and Mr, Benſon that Mr. Turton ſhould give a bond to a ma 
Mr. Benſon, to pay back to him 1000/7. at the end of ſeven whic 
years without intereſt, of which bond Mr. Turton' s mother accef 
had no notice. T} 
The marriage took effect, and Mr. Benſon owing to Sir ſelf v 
Theodore Janſſen 2000 l. aſſigned over Mr. Turton's bond to matct 
Sir Theodore, as an additional ſecurity. Mr. Benſon died; a par 
Sir Theodore's demands were afterwards paid, and Mrs, Benſm ang th 
the widow and adminiftratrix of Mr. Benſon. aſſigned Mr. Tur. fortun 
ton's bond in truſt for the benefit of Mr. Ber/on's creditors who agreen 
were many, and (as it was ſaid) more than his aſſets could But 
Pay. | been a 
Mr. Turton brought his bill to be relieved againſt -this out the 
1000. bond, and Benſan's creditors a croſs bill to have the tions v 
benefit of it; the cauſe had been greatly debated before the of man 
maſter of the rolls who relieved againſt the bond by granting be relic 
a perpetual injunction thereupon. Fror 
* His honour declared that the creditors of Penſon could not Parker, 
be in a better condition than Beſen himſelf; and as to Sir that th 
Theodore Janſſen, it was to be conſidered he had no legal title "uſband 
to this bond but only an equitable aſügnment; and therefore Ciicoura 
having a ſecurity which was not good in equity, he could 1, 
not be in a better condition than Penſan himſelf was; that intitled 
ſuppoſing a man ſhould aſſign over a ſatisfied bond as a ſe- oulg 
curity for a juſt debt, the aſſignee could not ſet up this bond, WM fraud no 
in equity, which being ſatisſied before, could receive no new 3 
force from the aſſigument. child b 
That it was incumbent on any one who took an afſign- dent up, 
ment of a bond to be informed by the obligor concerning the Fae 
| quantum due upon ſuch bend, which if he neglected to do, emitting 
it was his own fault, and he ſhould not take advantage d 33 


his own laches. 
(1) So, 
42. Ream 
47 *. 4 


And with reſped to what had been proved, that Mr. Turton 


had fince his father in law Beuſen's death promiſed to pay 
back 


4 


De Term. 8. Michaelis, 1718. 


back part of this bond, or a debt ſecured thereby, this was Tux rox c,. 
not to be regarded; Mr. Turton's offers made and not ac- BENsOoR. 
cepted ſignified nothing; that lord Cowper had often (a) ſaid (a)Vive the caſe 
a man ſhould not be bound by an offer made during a treaty % VER 
which afterwards broke off, or upon terms that were not 2 Verne 717. 


accepted. 


That in caſes of this nature, not only the plaintiff him- 
ſelf who gave the bond, but the father or parent treating the 
match would be intitled to relief; as for inſtance, ſuppoſe 
a parent were to ſettle land upon the marriage of his ſon, 
and the ſon ſhould privately agree to pay back part of the 
fortune, the parent in that caſe would be relieved againſt ſuch 
agreement. | 


But more particularly in the principal caſe, there having [ 498 ] 
been an underhand agreement made with the plaintiff with- 
out the privity of his mother, and after the plaintiff's affec- 
tions were ſettled, (which was taking advantage of the paſhons 
of mankind) the maſter of the rolls decreed the plaintiff ſhould 
be relieved and the bond delivered up. 


From this decree there was an appeal to lord chancellor Bo chaacellor 
1 Parker, who in Michaelmas term 1719 affirmed it, ſaying OY 
\ Gr that theſe private agreements (1) obtained from the intended 


title quiband without the privity of his parent were highly to be 
Cicouraged. 


-efore | 

could 1//, That the parties (a) themſelves to this agreement were (,)Vide Roberts 
; that I intitled to relief, for ſo were all the precedents; and if they 5 * pott. 
A {e- . . 


ould not, there would often be no redreſs at all againſt the 
bond, Wi fraud nor any body to alk it. 


9 And 24h, the parent as a purchaſer of the portion to his 


child, by ſettling lands, or beſtowing a pecuniary advance- 
ment upon him on his marriage, muſt alſo be relieved. 


ng ihe That it was no argument to ſay Turton was in fault; for 
to do, gamitting that were true, what reaſon was there that Benſon 
age d do was in fault alſo, ſhould be excuſed? And when Benſon 


- Mgn- 


I 


— — 


Turte I (i) So, Peyten v. Bladeuell, Vern, Hanuman, 2 Ve. 499. Heat v. Allen, 
0 pay 42. Redman v. Redman, 1 Vern, 348. 2 Vern. 538. Pitcairne v. Oger 
* av. Liude, 1 Vera. 475. Lamicev. 2 Vez. 375 8 


Dia. | had 


* 
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Tux rox v. had been guilty of this fraud to Turton's mother, it was not 
BENSON. FLeafgnable that any act done by himſelf ſhould ſhelter him, for 


[ 499 ] by this means Benſen by his own act would be too hard for the 


Court. 

As to Benſon's pretended aſſignment of the bond, it was þ 
upon no conſideration, but if it were, yet in truth it was not Ay 
an aſſignment, but an agreement only that the aſſignee ſhould thy 
\have all the fair and equitable advantage and benefit of the bond fou 
that the aſſignor himſelf (1) was intitled to; and if nothing "PR 
was due, nothing could be afligned ovet. Not that this bond the! 
given by Turton was fo abſolutely void, as that it might not upon ave 

| ſome new conſideration or deliberate act have been made good, ws 
but no ſuch act appeared. fove 
And with regard to what Mr. Turton ſaid to Richardſon (who thre 

it ſeems was one of Mr. Benſen's creditors, and had joined in four 
a bill againſt Mrs. Benſon in order to have the benefit of the F 
bond) that he would not ſet aſide his bond, it was indeed 
generous, but no more than nudum partum. of (1 
Alſo as to what had been urged, that the creditors of Ba- his \ 

ſu were numerous and in danger of loſing their debts through his 
a deficiency of aſſets, that could be of no weight, for ſtill the one 
creditors of Benn muſt be paid out of Beuſon's eſtate and not marr 
out of the eſtate of another man; and where it is faid ceffic 
that creditors ought to be favoured, this muſt be meant with no ſi 
regard to the teſtator's aſſets, fot to any effects Which marr 
the teſtator has wrongfully taken away or tortiouſly pollclicd admi 
himſelf of belonging to another. | his if 
Therefore affirm the decree. 85 
(1) Hill v. Caillowel, 1 Ver. 123. All 
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Tiffen verſus Tiffen, 


RANCIS Tiffen the elder had four ſons, Francis, John, 
Milliam and Samuel, and by his will dated the 19th of 
Auguſt 1720 gives ſeveral lands of conſiderable value to his 
three younger ſons ſeverally at their reſpective ages of twenty- 


four years, and appoints that none of his ſaid three younger 


ſons ſhall take any of the rents and profits of the eſtates 
thereby to them deviſed, until' they ſeverally attain the 


nge of twenty-four years, but that his eldeſt ſon Francis (who 


was his executor) ſhall take the rents and profits of the ſaid 
ſeveral eſtates to his own uſe, until the teſtator's ſaid 
three younger ſons ſhould attain their ſeveral ages of twenty- 
four. Soon after this the teſtator dies, 


28th October 1717. Francis Tiſſen the ſon makes his will, 
and thereby gives all his perſonal eſtate and the produce there- 
of (his debts, legacies and funerals being paid) to the child 
his wife was then enſient with; if one ſon, then to ſuch ſon, 


| his executors, adminiſtrators or aſſigns, and if more than 


one ſon, and the firſt ſon ſhould die before twenty-one or 
marriage without iſſue, then his perſonal eſtate to go in ſuc- 
ceſſion to the ſons of his body; but in caſe there ſhould be 
no ſuch ſon, or all ſuch ſons ſhould die before twenty-one or 
marriage without iſſue, then he gives it to his executors and 
adminiſtrators, and intails all his real eſtate on ſuch ſon and 
his iſſue male, and in default of ſuch iſſue, * to his ſaid three 
younger brothers ſucceſſively, with remainder to his own right 
heirs, 


- accruing from the death of the elder brother the 


Alſo the ſaid Francis Tiſen the ſon by his will reciting his 
father's will as to the deviſe to the three younger ſons, and 
that he the ſaid eldeſt ſon (the now teſtator) ſhould take the 
rents and profits to his own uſe until his three younger 
brothers ſhould come to twenty-four, now deviſes to his ſaid 
taree younger brothers reſpectively all the rents and profits of 
ticir reſpective eſtates ſo deviſed to him by their ſaid father un- 
til their reſpective ages of twenty-four, but not to be paid them 
until twenty-four ; and leaves his three brothers John, Mil- 
liam and Samuel executors, and ſoon after dies, 


D d 3 | The 


[ 500 ] 
Caſe 144. 
At the Rolls. 


One deviſes his 
perſonal eſtate to 
his ion, and if his 
ſon die within 
age and without 
iſſue, then the 
perſonal eſtate to 
go to the teſta- 
tor's brother; 
the ſon thall 
have the pro- 
duce of the per- 
ſonal eſtate, and 
only the capital 
in caſe of the in- 
fant's death, &c. 
ſhall go to the 
brother. 


One deviſes land 
to his younger 
ſons at twenty- 
four, and in the 
nean time the 
rents and profits 
of the premiſſes 
to bis eldeit ſon 
and dies, and the 
eldeit fon devi 
es all thoſe rents 
and profits of the 
premiſſes to bis 
younger bro- 
thers, but not to 
be paid to them 
until twenty - 
four, and aies 
leaving his 
youngerbrothers 
under twenty- 
four; only the 
rents and profits 


teſtator ſhall paſs. 
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ing his father's eſtate. 
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The widow of Francis Tiſſen the ſon, was afterwards deliver. 
ed of a ſon the plaintiff Francis Tiſſen the infant, who now 
brought this bill for an account, and to have directions touch. 


And the cauſe coming on to be heard before the maſter of 
the rolls, he decreed that no more than the principal money 
of the ſaid teſtator Tin [the ſon's] perſonal eſtate ſhould 
go over to the teſtator's three younger brothers, in caſe the 
plaintiff the infant ſhould die under age and unmarried without 
ifluc ; and declared that the intereſt which ſhould be made 
of this principal money did. belong in (1) all events to the 
plaintiff the infant grandſon, and ſhould be 8 722 out from 
time to time for his benefit. 


And as to the eſtates deviſed by Tien the father's will 
the profits whereof the teſtator had given to his eldeſt ſon 
Francis for his own uſe, and without account until the youn- 
ger ſons ſhould reſpectively attain their ages of twenty-four 
years, and which Francis Tiſſen the ſon gave to his ſaid three 
younger brothers, it was declared by the decree that theſe rents 
and profits were to commence only from the death of the 


plaintiff the infant's father, and not from the death of Franc 
Tiſſen the grandfather. | 


Upon this cauſe's being — by appeal Pe” lord 


(a) chancellor Parker, 


1/7, It was objected that in caſe of the death of Francs 
Tiſſen the grandſon under age unmarried and without ifſue, 
by the will of Francis Tifſen his father not only the principal 
money but alſo all ſuch profits as ſhould be made thereof in 
the grandſon's life-time, ſhould go to the appellants John, 
William and Samuel the uncles ; for the deſign was to amals 
an eſtate together, and when he gave his perſonal eſtate with 
the produce of it to the ſon that his wife was then enſient with, 
and if no ſon, or if that ſon ſhould die before twenty-one or 
marriage, and without iſſue, then he gave it to his executors, 
the word [it] comprehended the whole legacy given to his 
ſon, and imported as well the whole produce of the perſonal 
eſtate as the perſonal eſtate itſelf, 


n 


(1) Vide Nichells v. Ohorn, poſt. 2. vol. 4195 
But 
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But lord chancellor contra : The ſon ſhall have the profits 
to himſelf, but the perſonal eſtate, i. e. the whole capital 
ſtock ſhall go over in caſe of the ſon's death unmarried with- 


were that a perſonal thing given to one for life or even far 
a day was a gift for ever, and would not bear a limitation 
over; but the conſtruction has ſince been that ſuch deviſe 
paſſes only the uſe and profits and not the thing itſelf t, and 
ſo it is made good that way. But in this caſe even the uſe 
and profits are denied to paſs notwithſtanding what has been 
urzed by the other fide; and it is the ſtronger becauſe 
the word [produce] is left out in the limitation over, which 
ſhews a variation of the intention; and to make the rents 
and profits of an eſtate to go over there ought to be very 
expreſs words. 


on | EE | 

n- zh, It was objected that the teſtator Tiſen [the ſon] having 
ur by his will recited his father's will, whereby the father gave 
ree bim the profits of his younger brothers eſtates until their 
nts iges of twenty-four years, and reſtrained the younger brothers 
the (the now appellants) from receiving the ſame until that time ; 


nai and 7% n the ſon deviſing all thoſe profits to his younger 
brothers reſpectively ; this paſt the profits raken by himſelf 
lord even from his teſtator's death; and that the teſtator the ſon 
ud this the rather, as being ſenſible it was a hardſhip upon 
ils brothers that they ſhould have but 50 J. per annum a-piece 
fue, until twenty four; and therefore the will of the fon was a 
renunciation of the bequeſt made to him by his father, 


del per curiam : This will can never be conſtrued to paſs 
the profits which were before received by the teſtator the 
lon, and which when received were properly no longer rents 
and profits, but paſſed into other things; the teſtator the 
lon could not intend to make himſelf a debtor and account- 
ant to his younger brothers for what he had before received, 
for if he had ſo intended he would have made uſe of plainer 
words for that purpoſe, | | 


out iſſue, and under twenty-one. Anciently the notions 
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T155EN v. If a man be poſſeſſed of a term for years and deviſes all his 
Tiss EN. t this muſt be underſtood only ſo much of the term 
One poſſeſſed of erm, J 45 


a term for years 
deviles all the 
profits thereof 
to J. S. only the 
profits accruing 
from the death 


ſhall be to come at his death, at which time the will beging 
to ſpeak and to take effect; * and ſo here though the deviſe 
is of all the rents and profits of the reſpective eſtates, yet this 


cannot be intended to have any retroſpect, but to operate only 
of the teſtator 


ſhall paſs. from the death of the teſtator. (1) 
[*504 ] 
(1) Reg. Lib. B. 1718, fol, 54. 
Caſe 145. Fountain ver/us Caine and Jeffs. 


At the Rolls. 


Where there is 

a decree niſi 
cauſa againſt an 
infant, on fuc h 
infant's coraing ter and heir. 

of age, and be- 

fore the decree made abfelute, he may put in a new anſwer. 


payment of his debts, anc dies, leaving an infant daugh- 


'The bill was brought by the creditors for the ſale of the 
eſtate, and the infant heir made a defencant, who anſwers by 
guardian, and the eſtate 1s decrecd to be ſold, the other de- 
fendant 7eg5 being a purchaſer under this decree, which a as 
to the infant heir is only ny4 cauſa. 


Afterwards and before the decree was made abſolute the 
infant coming of age moved the maſter of the rolls that 
ſhe might be at liberty to put in a new anſwer, and thereby 
ſet forth her right to the premiſſes, which (as it was 8 
was not fully done by the former anſwer. 


But the counſel who moved it not being fully inſtructed, 
and his honour thinking this motion to be ſomewhat ſpecial 
ordered it to be moved again, 


Accordingly at another day the ſame motion being made, 
the maſter of the rolls ſaid that he had been attended with 2 
caſe wherein his predeceſſor (Sir John Trevor) upon a petition 
ex parte only, made an order that an infant coming of age 
might put in anew anſwer; and that upon better information 


J 505 * he 3 it to be a matter of courſe, and that there was 10 
other 
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other way than this for the infant to ſet forth his title which 
he ought to have an opportunity of doing. (1) 

That there was no reaſon why he ſhould be bound by the 
anſwer of his guardian, for that would be, at the ſame time 


that the court gave him liberty to ſhew cauſe, to tie up his 
hands from ſhewing cauſe. 


— —— 


FounTa IN 
. CAIN R and 
IE yrs. 


(1) So, Napier v. Lady 3 
poſt, 2. vol. 401. — Bennett v. Lee, 2 
Ack. 531. And therefore exceptions 


Carter verſus Barnadiſton. 


IR Michael Armin being ſeiſed in fee of the manors of 

| Pickworth and Willoughby in Com. Linc* by his will dated 

zo March 1668 deviſed that in caſe his perſonal eſtate and 
"0 his eſtate in Orton in Com. Huntington ſhould not be ſufficient 
to pay his debts and legacies (as in fact they were not) then 
his executors ſhould receive the profits of his whole real eſtate 
fur the payment of his debts and legacies, and after thoſe 
ſhould be paid, he deviſed the manors of P:c#worth and 
Willoughby to his uncle Evers Armin for life without waſte, 
and in caſe his uncle Evers ſhould have iſſue male, then to 


igh- 


f the 
rs by 
x de- 


cannot be taken to an infant's anſwer, 
Strudwick v. Pargiter, Bunb. 338. 


Caſe 146. 


2 Eq. Ca. Ab. 
224. pl. 55 6. 
One ſeiſed in 
fee of the ma- 
nors of A. and 
B. Mortgages 
A. for 40001, 
and by will 
charges all his 
real eſtate with 
payment of his 
debts, and de- 
viſes A. to C. 
and B. to D. 
and dies; the 
de viſee of A, 


ich 28 ſuch iſſue male and his heirs for ever, and after the death of ſhall compet 
| the ſaid Evers in caſe he ſhould leave no iſſue male, and bo 
after debts and legacies paid, he deviſed his manor of Pickworth o pay the mort. 
” s to his nephew Thomas Styles in fee, and that of 1/7!/;ughby to his iche will es 
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nephew Sir Thomas Barnadiſton in fee, and made the ſaid Evers _— — 


hereby : a | contribution. 
| Armin, Sir Thomas Barnadiſton, Thomas Styles and Thomas © 


os 


edges, Briſlizv executors. + 
| Afterwards 11 June 1668. the teſtator Sir 1 chael Armin [ $06 ] 
tructed, WI mortgaged Pickworth to the lady Diana Holles for the term 
ſpecial ¶ of 1000 years, for ſecuring the {um of 4000 J. and intereſt, 
and in the December following died, leaving Suſanna and Anne 
z made, Armin (the daughters and coheirs of his "Ee brother Sir 


with 2 Villiam Armin) his heirs at law. 


petition It was admitted that the 40001. debt due from Sir Michael 

„of 30: min by mortgage of Pickworth was one of the debts charged 

mation Ml dy Sir Michael's wilt upon the real eſtate. And after the 

. was 00 death of Sir Michael Armin, Evers Armin one of the executors 
other 


and deviſees in the will of Sir Michael, entered upon the 


premiſſes 


CARTER vv. 


De Term. S. Michaelis, 1718. 
premiſſes called Pickworth and IWilleughby, and received the 


and hi 

BaxnaDIs- profits, applying them to his own uſe, ſaving that he kept down the e1 
8 the intereſt of the mortgage on Pickworth, ad lo 
In January 1675. Evers Armin ſuffered recoveries of both viſo. 

the manors of Pickworth and Willoughby wherein he was In 

vouchee, which were to the uſe of himſelf the faid Evert Thema 
Armin and his heirs, and at the time when theſe recoveries the ſa 

were ſuffered, both the coheirs of Sir Michael, viz. Suſanna manor 
afterwards lady Bellaſis, and Anne afterwards counteſs of Tor. and-th 

rington, were of age and unmarried, 2 rent 
Afterwards Evers Armin made his will dated 19th Ot, | of the 

1677. and deviſed his two manors of P:ickworth and Willougih ſad m: 

to his grandſon Armin Bullingham and the heirs of his body, Thmas 

_ remainder to his grandaughter Elizabeth (1) Saunders (now an 
Elizabeth Mortimer) and her heirs; and 2d June 1680 died, of JI 

at which time both the heirs at law were under coverture; manor 

upon which deceaſe of Evers Armin no perſon for ſome time In 4 

entered upon Pzi{worth, but at length Heneage (the aſſignee 5 

507 ] of lady Diana Holles's mortgage) entered thereupon ; and month 
as to Willoughby, Sir Thomas Barnadiſton entered upon it im- the ren 

mediately after Evers Armin's death, claiming the ſame by Balg, 

virtue of the remainder limited to him by the will of Sir iy Ez 

Michael Armin. | Fo ſand lat 

2d March 1688. Sir Thomas Barnadiſton mortgages I/illoughly By in 

to Sir Richard Rothwell for 4000 l. for the term of 1000 an ſold 

years, and gives a ſtatute in 80001. penalty for the poform- mm 2 

ance of covenants, | - for 350c 

roth Nov. 1691. Armin Bullingham (the deviſee of Ever: The . 

Armin) entered upon the manor of Willoughby claiming title ments th 

thereto, and put his cattle into ſome part of the land, upon WF 1 nd 

which enſued a replevin and the ſpecial verdict, in 3 Lev. 431 000 J. 

and Salk. 224. | Barnadi 

By leaſe and releaſe jth and 8th Fuly 1697. Sir Thom: n equity 
Barnadiſton mortgaged the premiſſes to Sir Samuel Barnadi/im Wrir inc 

3 | | ____ ent and 

| 7 Villeughl 

(1) There was no limitation to Eliz- ſuch iſſue to the heirs of her body, wit 001. / 
abeth Saunders, but the remainders af- - remainder to the teſtator's own right + { 
ter the eſtate tail to Armin Bullingham heirs, and Elizabeth claimed as right Wears) 
were to the heirs male of the body of bat was 


heir of Evers Armin, Reg. Lib. 
Elizaberh Saunders, and in default of | 
3 ang 
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and his heirs, to ſecure 2000 l. and by the uſual proviſo at 
the end of the mortgage it was agreed that Sir Thomas Bar- 
1adiffou ſhould continue in poſſeſſion till breach of the pro- 
viſo. 

In Fan. 1697. the ſuit was compromiſed between Sir 
Thomas Barnadijflon and Armin Bullingbam, who in Hilary term 
the ſame year both joined in a fine and recovery of the 
manor of Willoughby, in which they were both vouched, 
and the uſe was declared that Armin Bullingham ſhould have 
z rent-charge of 250. per annum in fee- ſimple iſſuing out 
of the manor of  W/illoughby with power of diſtreſs, and the 


. . . . Bi 

5 ad manor therewith charged was limited to the uſe of Sir 
Themas Barnadiſton and his heirs, which recovery barred the 
i remainder in fee limited to Elizabeth Saunders as to the manor 


of JVilleughby; but there was no recovery ſuffered of the 
manor of P:c&worth. | 


me In Auguſt 1701, Sir Thomas Barnadiſton died, at the 
nee defendzat Sir Thomas Barnadiſton his fon and heir, the ſame 
and RING Armin Bullingham died without iſſue ; whereupon 
im- e rent-charge of 250 J. per annum deſcended to Nicholas 
- by WW 2:llingbam his couſin and heir; and Pickworth was claimed 
Sit ity El:zabeth Mortimer grandaughter and heir of Evers Armin 
and late Elizabeth Saunders. ] 


By indenture of bargain and ſale inrolled Mebolas Bulling- 
bam fold and conveyed this rent-charge in fee of 250 /. per 
mum and the arrears thereof, to John Coppen and his heirs 
for 3500 J. 


Ever The defendant Sd Barnadiſton claimed by meſne aſſi ign- 
tide rents the mortgages made of Willoughby to Sir Richard Roth- 
upon Me and Sir Samuel Barnadliſton, and the ſtatute ſtaple for 
43" ooo. for performance of covenants : Afterwards Samuel 


parnadifion and Coppen (the latter having commenced a ſuit 
equity for the recovery of his rent- charge by reaſon of the 
adiſen Wrior incumbrance of Reothwel!'s mortgage) came to an agree- 
ert and obtained a decree by conſent, by which the manor of 
Viloughly was decreed to be ſold, and Coppen to be firſt paid 
0001, (being the computed value of the rent-charge and 
. 1 rears) and afterwards Samuel Barnadiſton was to be paid 
hat was due to him. 
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CARTER v. The plaintiff Carter claiming title to Pickworth under Tana 
Bak : * Styles the deviſee in remainder, brought his bill in Eafter term 
1712. againſt all the claimants, viz. againſt Heneage the 

mortgagee, to have a redemption of that mortgage, and x 

againſt the ' defendants Mortimer and his wife, to cortrover 

[ 509 ] with them the right of redemption of Pickworth, in regarl 


Mortimer and his wife claimed Pickworthas heir at law of Eun 
Armin, and againſt Coppen and the Barnadiſtons who claimei 
eſtates and intereſts in J/illoughby to have a contribution from 
Willoughby of its proportion of the debt of 4000 J. and interch, 
and to reimburſe P:ckworth what that had paid more than it 
ſhare, the teſtator Sir Michael Armin having by his will charge 
all his real eſtate with the payment of his debts. 


On hearing this cauſe 2 March 1714 before lord chancel 

Cowper, it was decreed that as againſt Mortimer and his wit, 

the plaintiff Carter ſhould be admitted to a redemption d 

 Pickworth;, and that as againſt the other deſendants he ſhoull 

have a contribution out of Milloughly, in order to reimbutk 
Pickworth what that had paid beyond its proportion, (1) 

22d May 1717. on an appeal of the defendants Czppen, Si 

Robert Barnadiſton and Samuel Barnadiſton, to the houſe « 

2 peers, the lords upon taking the advice of all the judges wer 

5 of opinion, that neither the appellants as claiming under 

. Evers Armin, nor the reſpondent Carter as claiming under 

Thomas Styles, had any title; that the executors of Sir Micha! 

Armin had only a (a) chattel intereſt for payment of debts, 

that the freehold was well veſted in Evers Armin, and that 

the remainder to Thomas Styles, in default of Evers Armin 


One deviſes 
lands to his exe - 
cuters for and 
until payment 
of his debts 3 


this is buta leaving a ſon, was a contingent remainder and conſequent! 

ee barred by the recovery ſuffered by Evers Armin, and there 

* 6:57 4h _ fore that the plaintiff Carter claiming under that remainder to 
An de- 


viſes theſe ma- Styles, had no title, nor any right to a contribution out d 
nors to C. for 

life, and if C. ſhall have iſſue male, then to ſuch iſſue male and his heirs for ever, and if C. ou 
leave no iſſue male, then the manor of A. to J. S. in fee, and the manor of B. to J. N. in! 
C. ſuffers a recovery of thoſe manors; this will bar the contingent eſtates limited to J. S. and 1. v 


(a) Vide 2 Vein. 404. 


ciſion of it, the queſtion did not ariſe 
between the two deviſees. Vide pol. 
521. See more as to contribution, &. 


(1) And his lordſhip's opinion as to 
the point of contribution is not ſhaken 
by any of the ſubſequent proceedings 
in the caſe, fince by the a/timate de- 


in Heel v. Price, ante 294. (note) 
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Mat | 
Tm in their decree of reverſal declared, that this reverſal ſhoul 

the be without prejudice to the right of the heirs at law of Sir 
E Michael Armin or Evers Armin to have ſuch contribution. (1) 
15 In 1712 Suſanna one of the coheirs of Sir Michael Armin | 
ard 


who was called lady Bellaſis, and who had afterwards married 
James Fortrey, died without iſſue, her huſband. Fortrey ſur- 
wing; and Anne the other daughter, who firſt married Sir 
John Moodhouſe, and afterwards lord Crew, and after that lord 
Torrington, ſurviving her ſiſter the lady Bellaſis, did by deed 
of barzain and ſale inrolled and by deed of feoffment convey 
the manors of Willougbby and Pickworth to the plaintiff Carter 
and his heirs, | 8 


med 
rom 
ret 
N its 
gel 
ö * 


7 Whereupon the plaintiff Carter brought a new bill in 
wite, | ; 
* equity againſt the now defendants as to Pickworth, to have 


ll the right of redemption betwixt him and Mortimer and his 
| wiſe ſertled ; and if the right of redemption ſhould be de- 


. creed to Mortimer and his wife, then to compel them to re- 

6 deem Pickworth or to be forecloſed ; and as to Hilloughby 
3 x (the plaintiff Carter having now bought in the right of the 
Ale 0i 


teſtator Sir Michael Armin's heir at law) that the defendants 


1 who had been in poſſeſſion thereof might account for the 
unde rents and profits, and that the plaintiff Carter might have 
under the poſſefion of Villoughty delivered to him; or if it ſhould - 
" appear that his title to Willoughby or any part thereof was 


barred, that then the plaintiff Carter might have a contribu- 


Nenghüy; whereupon ® they reverſed lord Cœtoper's decree, _ A b 2 ow 


TON. 
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0 us tion thereof from Milloughby, or ſuch part thereof as was ſo 
7 as barred, towards ſatisfaction of the debt of 40007. and intereſt 
3 due on the mortgage of Pickworth, and to reimburſe Pick- 
. worth what it had paid more than its ſhare. 
Ader | 
out 6i This cauſe had been often very ſolemnly debated before the 
— naſter f the rolls, who on the 10th of March 1718. delivered 
* - 1 his opinion, (2) 
and J. N. 

8 (1) May 22d 1717. 2 Bro. Parl. Ca. r, 
not are 
ide pk (I.) Reg. Lib. A, 1718. fol. 252. 
10N, &&. | 
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Deviſe to A. for 
life, remainder 
to the right heirs 
of J. S. (who is 
then living) the 
fee-ſimple de- 
ſcends to the 
heir at law of 


the teſtator till the contingency þ ha = 
2 Fg . 


front if 
ee, . e the a of F il s (32 Hen. 8.) enabled every bodj 
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caſe, where C. J. North ſays, that a contingent remainder 


De Term. 8. Michaelis, 1718. 


He held, as the lords by the aſſiſtance of the judges had be. 
fore reſolved, that the remainders limited to Sir Thomas Bar. 
nadiſton and Styles were contingent remainders, and deſtroye 
by the common recovery ſuffered by Evers Armin; and the 
queſtion now being whether the remainder in fee was in aber. 
ance, or did deſcend to the teſtator Sir Michael's heir at lay, 
his honour thought that there could be no queſtion, but that x 
by feoffment and other common law conveyances, the remain. 
der in fee might be put into abeyance (according to 1 Jyf, 
342, 343-) ſo it might be alſo by a deviſe. 

— — 


ſeiſed in fee of lands, to diſpoſe thereof by will according 
his pleaſure; ſo that by that ſtatute the teſtator might moll 
and diſpoſe of his Jands in what manner and form he thought 
fit, provided it were conformable to the rules of law. 


And that if by a a common law conveyance, the owner of 
land might make contingent remainders, and place the fee in 
abeyance, @ fortiori might he do ſo, if he thought proper, by 
will, for which he cited 2 Med. 291, 292, Taylor and Bidulb' 


may ariſe by conveyance as well as by will, and (ſpeaking « 
deviſ2s) obſerves, that one may deviſe lands to an infant 1 
ventre ſa mere, and this will be good by way of executor 
deviſe; but (ſays lord North) if an eſtate be given to 4. for 
life, remainder to the right heirs of B. (which muſt be in- 
tended of a deviſe, for he was ſpeaking of wills for ſome time 
before) in ſuch caſe this is a contingent remainder and void 
if A. dies during the life of B. for that the fee does not 
deſcend during the life of B. to ſupport the contingent re- 
mainder. | | 


That as to the caſes of Plunkett and Holmes, 1 Lev. 11. 
1 Sid. 47. Raym. 28. and of Purefoy and Rogers, 2 Saul. 
380. 2 Lev. 39. 3 Keb. 11. (which were cited as in point 
to prove the fee deſcended to the heir at law, in caſe of a vil, 
and was not in abeyance) that of Plunkett and Holmes wa 
where one ſeiſed of lands in fee deviſed them to his eldeſt ſon 
Thomas for life, and if his ſaid eldeſt ſon Thomas ſhould die 


without iſſue living at bis death, then to the teſtator's other 
| | ſon 
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ſon Leonard and bis heirs, but if Thomas ſhould have iſſue at his CARTER v. 


1 death, then the fee to remain to the right heirs of the eldeſt * 
1 ſon Thomas, The teſtator dies, after which the eldeſt ſon e 
Mi Thomas enters and ſuffers a recovery and dies without iſſue; 
5 and the queſtion being whether the remainder limited to Leo- 
5 nard was deſtroyed, adjudged that it was, and plainly it was 
8 ſo, becauſe it was a contingent remainder; but that this re- 
in. {lution affected not the principal caſe, it only proved that 
1 the recovery by Evers Armin barred the contingent remain- 
ders limited to the iſſue of Evers Armin, as likewiſe the 
contingent remainders limited to Sir Thomas Barnadiſton and 
Styles, | 5 
" That indeed in the above cited caſe it was ſaid by Gow of the 
* judges, that the reverſion deſcended to the teſtator's eldeſt ſon 
* Thomas, until the contingency happened; but there was no 
8 need of making this point any part of. the queſtion before the 
court, and it ſeemed unneceſſarily and extrajudicially thrown 
er of in, for whether the fee did, or did not deſcend to the teſtator's 
fee in heir at law (Thomas) ſtill the recovery ſuffered by Thomas the [513 ] 
er, by WY eviſee for life mult in either caſe be an equal bar to the con- 
Abs WW 60 gent remainder to Leonard. 


aindet | | e i” | | 
But the reaſon of their opinion ſeemed to be, for that 


* the deviſe of the fee in that caſe, was to the teſtator's heir 
a at law, and where the deviſe is to the teſtator's heir at law, 
* the fee muſt Geſcend, and ſuch heir at law will take by 
Os deſcent. 
ne time It was true, as to the caſe of Pureſoy and Rogers, where 
id void een Shelton ſeiſed of lands in fee deviſes them to his wife 
oes not ior life, and if God ſhall bleſs her with a fon, and the wife 
zent te An call that ſon by the teſtator's chriſtian and ſur-name 
hen the teſtator gives the inheritance of this land to ſuch fon 
MD iter his mother's death, and if ſuch fon ſhould die before his 
yaa ige of twenty. one, then to the teſtator's right heirs after the 
15 pa of his wife; the teſtator died, and his wife married 
a _ it was held ſo plain by Hale C. J. that he would 
2 wo. ap 3 to argue it, that the reverſion in fee in 
deſt ſon : eg ts to the heir at law of the teſtator until the 
"14 bs 3 e born, and that when the teſtator's heir at law 
1 s the reverſion in fee conveyed it to the teſtator's wife 
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and her ſecond huſband and their heirs, and made that convey. 


in 

ance before the birth of the wife's fon by the ſecond marriage, 4 . 
it muſt deſtroy the contingent remainder : all that might be the c 
allowed to be law; but ſtill it differed from the principal caſe, H. 6 
becauſe in the caſe of Pureſoy and Rogers, the deviſe was to th 
to the teſtator's right heirs, (he admitted it was faid if ſuch ſon have 
as his wife ſhould have by her ſecond huſband ſhould die before of an 
twenty-one,) however it was a deviſe by the teſtator to his | 
own right heirs; and in all cafes where the deviſe is to the | An 
heir at law, the reverſion deſcends to him ; whereas in the _ 
principal caſe the deviſe was not to the teſtator's heir at lay, 3 
no not upon any contingency. CE | Tal 
| | | tenant 
On the contrary, where the deviſe was to Evers Armin for tinger 
life, and if he had iſſue male, then to ſuch iſſue male in fee, fmple 
and if he had no iſſue male, then part of the teſtator's eſtate mon la 
was deviſed to Barnadiſton in fee, and the other part to Shlr the gr: 
in fee; it was plain, that Evers Armin either muſt or muſt WW vrante; 
not leave iſſue male, and in either caſe the fee was equally The 
given from the teſtator's heir, under whom the plaintiff Ca Wi, SY 
claimed, | 7 
8 | | | much a 
So that here was no reverſion, contingency, or poſſibility WAN were de 
that appeared to be left for the teſtator's heirs ; he had ſhut WM tic teſt 
the door every way againſt them, whether Evers Armin ſhould Wand pro 
leave iſſue male or not. cumbra 
That the principal caſe was much ſtronger than where the tjcctme 
deviſe is to A. for life, remainder to the right heirs of J. d. il [ho 
becauſe in that caſe 7. S. might not die in the life of J. and ED ti 
then the teſtator's heir would take, and ſo there might be 10 in 7 
ſomething ſaid, why in that caſe the reverſion ſhould deſcend Ho 
until the contingency one way or other falls out ; but here a ad 
the teſtator expreſſed his intention to give the inheritance ö 28a 
of the premiſſes in all events from his heir at law, whether * 
Evers Armin ſhould leave iflue male or not; and that tht E 1 
contingency ſhould be only betwixt the iſſue male of H ant 
Armin and the deviſees over, viz. Styles and Barnadiſton, an {ed | 
plainly deſigned no contingency, chance or poſſibility to i The p. 
own heir, Ealed to 
Alſo the maſter of the rolls ſaid, that where one deviſes landM*fore his 
to A. for life, remainder to the right heirs of J. S. then I 13 
| ing OL. J. 


De Term. 8. Michaelis, 171 8. 


ing, though the remainder in * fee is in abeyance, yet there is CARTER v. 
a poſſibility left in the heir, and that this was plain even in Banxxabis- 
the caſe of a grant, 2 Rolle's Ar. 418. Pl. 1. 2. and in 11 [* * ] 

H. 6. 12. b. where a grant is made to A. for lite, remainder 

to the right heirs of B. and A. dies living B. ſo that B. can 

have no heirs, the grantor ſhall have his lands again for want 

of any other perſon to take them. : | 


And this poſſibility ſeemed ſuch an intereſt as iatitled the 

Conor (a) to enter for the forfeiture made by the feoffment of ()See this queſ- 
tenant for life, for that his eſtate was as much determined as — 
it would have been by his death; and it was abſurd, that 6. 

tenant for life by an unlawful act, viz. by deſtroying the con- 

for tingent remainder, ſhould gain to himſelf an indefeaſible fee 

fee, fmple; or like the poffibility that was upon a grant at com- 

tate mon law to a man and the heirs of his body; for there, though | 
hh the grantor had no reverſion, yet he (5) might enter when the (5) Int. 19.22. 
muſt grantee died without iſſue; and that 


ually Therefore in the principal caſe, when Evers Armin ſuffered 


common recovery by which his eſtate for life determined as 

much as by his death, and by which the contingent remainders 

were deſtroyed, ſuppoſing the heir at law of Sir Michael Armin 

the teſtator might enter, it was however a diſputable point 

and proper to be determined at law; and there being no in- 
cumbrance upon the premiſſes to cover the ſame from an 
ectment, and it being a mere legal title, the court ſaid the 

bill ſhould be retained for a year, to the intent that in the 

mean time the plaintiff might try his title in an ejectment; 

alo in regard the plaintiff (having purchaſed in the title of the 

peirs at law) ſtood in their place, and was therefore intitled to 

tie aid of a court of equity againſt the defendants, and (inter 

' ) againſt the defendant Copper, he being a purchaſer with IL 516 ] 
wüce, viz. wich notice of Sir Michael Armin's will upon | 
s point in queſtion ; therefore in order to this trial the 


laintiff was intitled to have all the deeds and writings pro- 
Iuced, 5 N | 
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The plaintiff Carter being diſſatisfied with this decree, ap- 
kaled to lord chancellor Parker, upon which the cauſe was heard 
ſes land efore his lordſhip, who at firſk ſent it to the maſter to ſtate 
then l'M* matter, and after it had come on upon the report, and 
ing Vor. J. . Ee had 


De Term. S. Michaelis, 1718. 


CarTER v. bad held two days debate, his e (a) delivered his opi- 


TON, ye 
(a) Mich, Term. 1720. | of 
1 As to the remainder in fee being in (1) abeyance, or in the . 
remainder it. fee Cuſtody of the law, or (as ſome call it) in gremio leges, his 4 
nee, e lordſhip much expoſed that notion, ſaying, the moſt reaſon- 7 

ö able inference from it was, that it ſhould be for the preſeryz. pr 

tion of this remainder ; but ſince the conſtruing the fee to be _ 
in abeyance would on the contrary tend to the manifeſt de. 35 
ſtruction thereof, and ſince nothing but neceſſity in any cat aft. 
ſhould occaſion the fee- ſimple to be in abeyance; ſince the Io 
_ diverſity taken by the + books was between a will and a com. con 
mon Jaw conveyance, and that in caſe of a will, where the heit 
remainder was deviſed in contingency, it was held that the 8 
reverſion in fee deicended to the heir at law in the mean ting 
time, aud that whatſoever eſtate was not diſpoſed of by the "har 
te{tator, deſcended to the heir, his lordſhip ſaid he ſhould abice the 
by that opinion, and was very clear in it. law, 
517 ] That it was a ſtrange conſtruction to take pains by a firan upor 
in law, to place a remainder in fee i nzbibus, or in abeyance, a fee 
on purpcſe that the teſtator's intention ſhould be wholly frul- and 
trated, and that the tenant for life might be under a tempti- Woul 
tion to diſappoint the will, by deſtroying the contingent re- perlo 
mainder by a recovery or feoftment, which in this caſe mul TI 
be admitted to be tortious conveyances; nay, what was ti there 
more extraordinary, that the tenant for life muſt be reward: then 
for this wrong, and that he who before had but an eſtate for Wirth 
life, ſhould gain an abſolute and indefeafible fee-ſimple, and never 
this by doing a wrongtul act, which would be to take as never 
vantage of his own wrong, both againit law and reaton, ſcende 
That the caſe of Pluntet and Holmes was a reſolution | All 
F point, that where the remainder in fee was deviſed in contin counſe 
geney, the fee deſcended to the heir until the contingene oye, | 


happened; - and though he ſhould admit that reſolution to) with th 
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extrajudicial, and not. directly to the point then in queſtion, 
yet the opinion of four learned judges muſt be of great weight, 
eſpecially againſt the notion which was contended for by the 
other fide; and that the caſe of Purefoy and Rogers in 2 Saun- 
ders, was equally in -point, and the interruption which lord 
Hale gave to Saunders who attempted to argue this, did not 


CARTER wa 
BARNAPD 15 
TON. 


proceed from any heat or impatieace in lord Hale (who was 


maſter of a great deal of temper, as well as learning) but 
from the reſult of his fixed judgment and opinion, that where 
after an eſtate for life the remainder in fee was deviſed upon 
a contingency, the fee-{imple not being diſpoſed of until the 
contingency happened, muſt in the mean time deſcend to the 


Purefey and Rogers, the deviſe over of the fee (after the con- 
tingent deviſe in fee) was to the teſtator's right heirs, and 


that this diſtinguiſhed it from the principal caſe, and made 


the heir take by deſcent, was hardly agreeable to the rules of 
law, for when the teſtator had deviſed the remainder in fee 
upon ſo remote a contingency, having in that manner given 
a fee he could go no farther, nor deviſe any remainder over, 
and therefore in ſuch caſe the deviſe over of the fee-ſimple 


would be void, whether made to the heir or to any other 
perſon. 


That theſe deviſes to the iſſue male of Evers Armin in fee if 
there ſhould be any iſſue male, or if there ſhould be none, 
then that Willongbly ſhould go to Barnadiſton in fee, and Pick= 
wirth to Styles in fee, being made upon contingencies that + 
never happened, it was the fame thing as if thoſe deviſes had 
never been made, and conſequently the reyerſion in fee de- 
kended to the teſtator's heir at law. 


Alſo as to what had been contended for by the plaintiff's 
counſe], that the executors of Sir Michael Armin ſhould hold 
over, notwithſtanding they miſapplied the profits and did not 
with them pay the debts of Sir Michael : 


pr droftts, they ſhall hold only until they might have paid the debts by the profits, 
and is to be diſcharged, and the executors only liable. Vide Salk, 153. accord. 


— 


heir; and to ſay that in theſe caſes of Plunket and Holmes and 
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He admitted that if any were to hold over, it muſt be the 
executors of Sir Michael, who were the deviſces of this un. 
certain intereſt, until the debts were paid; but it would be 
very ſtrange to fay, that becauſe Evers Armin one of the 
executors did not apply the rents as he ought to have done 
towards payment of the debts, therefore and for that reaſon, 
he that acted wrongfully ſhould hold over. This would be 
directly to let a man take advantage of his own wrong, and 
was the ſame as to ſay, that the longer the executors miſap- 
plied the profits, the longer they ſhould hold the eftate, nay, 
they ſhould hold it purely becauſe they did the wrong. | 


That therefore this term or uncertain intereſt ſhould de- 
termine at ſuch time as the executors might have paid the 


debts, if they had duly applied the rents, &c. And as to the 


profits miſapplied, the creditors muſt purſue the truſtees for 
ſuch profits, and if the uncertain intereſt of the truſtees for 
the payment of the debts. was become veſted by ſurvivorſhip 
in any third perion, ſuch perſon was barred: by fine and 
non- claim. | 


As to the bar which was inſiſted on by the defendant with 
regard to the moiety of the premiſſes by means of the fine 
levied by Bullingbam and Barnadiſton in Hiil. term 1697, (for. 
as to lady Bellaſ;;'s moiety it was allowed the fine would be 
no bar, lady Bellaſis being then a ſeme covert, and ſhe hav- 
ing died a feme covert within tive years before the commence- 
ment of the ſuit) it had been objected, that partes finis nibil 
habuerunt, in regard ſome few months before the levying the 
ſaid fine, Sir Thomas Barnadiſton who was ſaid to be the diſ- 
ſeiſor of the premiſſes, did by leaſe and releaſe convey the in- 
heritance of the premiſſes to Sir Samuel Barnadiſton in mort- 
gage, and though the former had the poſſeſſion of the eſtate, 
yet this was only under the proviſo of the mortgage, as tenant 
at will to the mortgagee, until default of payment. 


| 


And it was ſaid, that ſince C. J. Holt in delivering the 
refolution of the court in the caſe of Hunt (a) and Bourn had 
declared, that if leſſee for years levied a fine without firſt mak- 
ing a feoffment, the fine would be void as to the making of 
any title by way of non- claim, by reaſon of the imbecility of 
his eſtate, and that partes finis nibil habuerunt, (with which 

3 declaration 


N. 
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tion 


De Term. S. Michaelis, 1718. 


declaration of lord Holt, lord chancellor agreeing) it was from 
thence inferred, that if where leſſee for years levied a fine, it 
might be ſaid that the fine was void, for that partes fints nibil 
habuerunt, a fortiori it might be ſo ſaid in the caſe of tenant at 
will's levying a fine : But 


Lord chancellor held that in this caſe it could not be ſaid 
that partes finis nihil habuerunt , becauſe Armin Bullingham on 
the death of Evers Armin, and as his deviſee had a right againſt 


all perſons whatſoever but the heir of Sir Michael Armin the 


teſtator, and Barnadiſton entering upon him as a diſſeiſor; 
aud though Barnadiſton afterwards mortgaged the premiſſes in 
fee, yet he continuing in poſſeſſion thereof, and joining with 
Bullingham in the fine, it could not be ſaid that partes finis 
hibil habuerunt, when one of them, viz. Barnadiſton had the 
poſleſſion, and the other of them, viz. Bullingham had the 
right to the land againſt Parnadiſton, and alſo againſt his 
mortgagee. 5 


Alſo his lordſhip held that the ſtatute of limitations barred 
the plaintiff as to the whole; becauſe it was found by the 
m/t:r's report that at the time of the common recovery ſuffer- 
cd by Evers Armin, both the coheirs of Sir Michael Armin 


were of age, and unmarried. 


That upon this recovery ſuffered by * Armin i in 1675, 
he being but tenant for life, and the coheirs having the rever- 
ſion in fee deſcended to them, they had a right of entry which 
then commenced, but had no new right of entry upon the 
death of Evers Armin; * and that this was not like the common 
caſe of tenant for life, with the reverſion in fee to J. S. where, 
it is true, the reverſioner in fee is not bound to watch after 
any (a) forfeiture, he may {tay till the death of tenant for life; 
but here, the only title which the coheirs could poſhbly have, 
muſt be by the forfeiture of Evers Armin; for if there was no 
forfeiture, then, upon Evers Armin's death, the remainder 
muſt either go to the iſſue male of Evers Armin if any, or if 
none, to Barnadiſton and Styles, and ſo this caſe differed from 

that of a bare tenant for life, reverſion in fee. | 


. 
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Fine levied by 
leſſee for years or 
at will void; ſe— 
cus where by one 
haviag a defeaſi- 
ble right, and 
ſuch leſſee joins 
with him. 


Where lands are 
deviſed to A. for 
life, and it A. 
ſhall leave iſſue 
male, then to. 
ſuch iſſue male 
and his heirs for 
ever, and if A. 
ſhall leave no 
iſſue male, then 
to B. in fee. If 
A. ſuffers a re- 
covery of theſe 
lands and five * 
years paſs, the 
rig ht he ira of the 
teſtator are 
barred, in regard 
they ought to 
have entered up- 
on ſuch forfei- 
ture and have no 
new entry upon 


the death of the tenant for life. (a) Vide 3 Rep. 79, 1 Vent. 241. 


Laſtly, as to the contribution which the plaintiff claimed 
out of ene, in reſpect of the mortgage debt upon Fick- 
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worth, this the court ſaid was intended by the teſtator (Sir 


Michael Armin) for the benefit of Styles, and related only to 
the diviſion of eſtate between Styles and Barnadiſton; but when 


the will was diſappointed by the recovery of Evers Armin, who 
thereby forfeited his eſtate for life, and barred both the con- 
tingent remainders to Styles and Barnadiſton, and whereby the 
coheirs of Sir Michael Armin became intitled to both the 
manors, fo that they came into one hand, the right of con- 
tribution was at an end; for a man could not contribute to 
himſelf, and the right of contribution, as it was given by the 
will, ſo was it in force only while the party claimed under the 


will, and not where the demand was ſet up in defiance 
thereof. 


All which points his lordſhip ſaid were to him pretty clear; 
however, if the parties deſired that this matter ſhould be made 
a caſe upon the maſter's report, for the opinion of the judges, 
it ſhould go to the judges of C. B. and that by this he did a 
Kindneſs to both parties in ſaving them the charge of a trial 
at bar, and of a long ſpecial verdict, and the great length of 


time that this would of courſe take up, before mey could come 
to have the point argued +, 


Caſe 147. 


At the Rolls. 


Though the next 
day A7 ter the laſt 
day of the term 
de not in _ftrict- 
neſs part of che 
term, and the: e- 
tore no moti- 


| wh 7 h e 1 r 72, 72 Fc 


+ It appears from lord Macclesfield's notes, that this caſe was ſoon aſter com- 
Leni by the parties. 8 


| Anonymus. 


Motion was made the day after the term at the rolls to 

diſmiſs a bill for want of proſecution, on à certificate 
from the ſix clerk, that there had been no proſecution within 
three terms, of which the laſt term was one. 


on can then be made on the petty bag fide ; yet as to other purpoſes it is part of the term, for which 
| reaſon à motion made at that time, to ditmiſs a bill for want of profecution, on a certificate that 
there had been no proſccution within three terms, of which the lait term was one, was denied. 


And it was objected that this motion came too ſoon; be- 


cauſe this next day after the end of the term was taken to be 
as part of the term, and notices given of motions the Jaſt day 
of the term were good to move at the rolls the day after ; to 
Zel;!1 the mafrer of the rolls agreed and denied 


fre motion. 
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tion made on the petty-bag ſide on that day, and the allowing 
of motions to be made the day after the term on notice to 
move the laſt day of term was only for conveniency of buſi- 
nels, in regard there might not be otherwiſe time to hear all 
the motions; and it was faid by ſome of the bar, that ſuch 


' motions had been uſually granted for diſmiſſing of bills on the 


day after the term. 


Agreeable to the above mentioned order in Hill. vacation 
1721, when the laſt ſeal laſted three mornings, “ and comput- 
ing the third morning according to the day of the month, it 
would be a proper time to move to make a report abſolute, 
(viz.) it would then be above eight days after ſervice 


But Mr. Vernon ſaid the day after the term could not be Axoxywus. 
taken to be part of the term, neither could there be any mo- 


So where the laſt 
ſeal contigued 
thee days, and 
computing tne 
thi:d day ac- 
cording to the 
day or the 
month, the time 
would be e> pired 


for making a report Jae 3 8 this not ſo, it being only a continuance of the fir days 


By maſter of the rolls, the report cannot as yet, be made 
:blolute ; for though this ſeal laſts three days, yet is it all 
cnly a continuance of the firſt day, and ſo the time not yet 


out + 
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+. The like determination by lord chancellor Xing, in 1730. 


Anonymus. 


| 7 S. who was his majeſty's reſident at Tunis, commenced 


a ſuit againſt J. NM. at law, and J. M. having brought 
a bill in equity againſt J. S. obtained an order to ſerve the 
attorney at law of the defendant in equity, and that ſuch ſer- 


vice thould be good. And now the defendant in equity moved 


that his attorney ſhould anſwer for him, and that ſuch anſwer 


mizht be taken without oath, foraſmuch as no commiſſion 
could be ſent to Tunis, and it was the ſame as if the defendant 


in equity lived in an enemy's country. 


80 to take © the anſwer, 
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Axox v uus. Cur: The plaintiff is intitled to a diſcovery 2 an 
anſwer without oath is nothing; beſides the Engliſp have a 
conſul at Tunis, and commiſſions have gone there by way of 
Leghorn ; wherefore deny the motion. | 


If there had been a general letter of attorney to one to 
appear in and defend ſuits, the court would have ordered on 
attorney to appear for the principal and that n on him 
ſhould have been good ſervice, 
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Vincent verſus Farnandez. 


Jew had a daughter who turned proteſtant, the Few 
A had a very conſiderable perſonal eſtate, and dying in 
May laſt, after having by his will left ſeveral charities, and 
civen his perſonal eſtate from his daughter to his executor, 
the daughter who was married and forty-four years old, pe- 
titioned lord chancellor for a maintenance upon the ſtatute of 


the firſt of Queen Anne, cap. 30. intitled an act to oblige 


the Jews to maintain and provide for their proteſtant children 
whereby it is enacted, © that if any Few parent, in order 
« to compel his proteſtant child to change his or her religion, 
« ſhall refuſe to allow ſuch proteſtant child a fitting main- 
« tenance ſuitable to the degree or ability of the parent, and 
< to the age and education of ſuch child, upon complaint to 


| « the lord chancellor or lord keeper, &c. It ſhall be law- 


„ful for the lord chancellor, &c. to make ſuch order for 


the maintenance of ſuch proteſtant child, as he or they 
& ſhall think fit. 


And it was objected that this ſb was not within the act, 
for that 


Firſt, This child is above wa years old, and ſo the cate 
of her education over. 


Szcondly, She is married, and not now to be cables a child, 
but to be provided for by hex huſband. 


Thirdly, That the parent being dead could not be ſaid to 


have refuſyd, Sc. and ſo the power er by the act at an 


end. 


Lord chancellor: 1 Rrongly incline to think this caſe within 
the act upon the following reaſons: the petitioner is a proteſt- 


aut child of a a fewiſh parents tho' the r be dead. Sup- 
poſe 


In the court's 
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Lord Chan- 
cellor 
PaR KER. 
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513. pl. 2. 
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VixcexT v. poſe the child of a Few turns proteſtant, and the Jo the parent 
FARNANDEZ by will gives his eſtate to truſtees, upon a ſecret truſt, that 


if the child turn Few the child ſhall have the eſtate, and 


nt otherwiſe. As this would be clearly within the miſchief, 3 
ſo every one muſt wiſh it to be within the meaning of the ad. ib 
It is not faid the complaint ſhall be againft the father, that 


would indeed take this caſe out of the act, neither is it faid, pe wi 
that the order ſhould be made upon or againſt the father, ſo fajely ti 


that this caſe fits every word made uſe of by the legiſlature, - 


U poi 
Wpart of 
uſt bi. 
to corre 


uſt be 
But k 


bart of 
0 make 
n Latin 


Suppoſe a ſuit or petition had been exhibited, and the Tew 
the parent had died pending the petition, and had given all 
away from his proteſtant child becauſe the child had turned 
proteſtant, doubtleſs the complaint might be againſt the 
executor, and the order likewiſe againſt the executor ; every 
one will allow this to be a hard caſe, and if the words he 
large enough (as they are) why ſhould they not be conſtrued 
to extend to it? 


526 ] Then as to the refuſal of the parent, it is not to be intend- "mz 
ed that the parent the Ferw muſt make an actual refuſal in ls, 
words, for by that conſtruction the ſtatute might eaſily be and 
evaded, and rendered uſeleſs, If the Jewth father does by 
will diſpoſe of all his eſtate from his child, this is in law: CY 
refuſal; and unleſs ſome other reaſon be made appear, it ſhall 
be intended, becauſe the child was a proteſtant. 

The obligations of nature plead ſo ſtrongly on behalf of 
child, that when ſuch a caſe happens, ſome great provocz- WF 
tion muſt be ſuppoſed to have occaſioned it, and if no other WW) 15 H 
reaſon be made appear, this difference in religion ſhall be biſho; 
intended the reaſon. aeg in! 
Poſſibly theſe charities given by the Jero's will may be B+ 
under ſome ſecret truſt for the child if the ſhould turn Jeu, og 
wherefore let all this be inquired into by the maſter +. Won; 
yy | | e ſoil of 
+ Though this was the opinion of the court, it does not appear that on ths vide th 
petition the court made any order; and as nothing further is to be traced in ta elled thoſ 
matter, it is probable the parties came to ſome agreement. A | 
1 he biſhe 
es in righ 
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L'Fit verſus L'Batt. (1) 


IrT\HERE was a French will, the original whereof was 
T proved in French, and under it in the ſame probate 
the will was tranſlated into Engliſh, but it appeared to be 
falſely tranſlated. 


Caſe 150. 
At the Rolls. 


2 Eq. Ca. Ab. 
777. pl. 1. 

A will is made 
in French and 
the probate is 
in Engliſh, and 
varies from the 


original; probate being in a different language is not concluſive. 


Upon which it was objected, that the tranſlation being [ 527 ] 
| irt of the probate, and allowed in the ſpiritual court, it 
| muſt bind; and the application muſt be to the ſpiritual court 
; to correct he miſtakes in the tranſlation, which until then 
: uſt be concluſive, 
: But by the maſter of the rolls, nothing but the original is 
0 jart of the probate, neither hath the ſpiritual court power 
o make any tranſlation ; and ſuppoſing the original will was 
n Latin (as was formerly very uſual) and there ſhould hap- 
1 er to be a plain miſtake in the tranſlation of the Latin into 
"WE: ſurely the court might determine according to what 
. he tranſlation ought to be. And ſo it was done in this caſe. 
„ wy — 
dal (1) Reg. Lib. B. 1718. fol. 172. 
of 1 Biſhop of London verſus Web. Caſe 151. 
om 
her RD 13H OP Bonner in the time of Edw. the 6th, being then Lerd Shan 
Il be biſhop of London, made a long leaſe of ſome lands in paxkER. 
| ding in Middleſex, in which there are about twenty years 2 Eq, Cas Ab. 
7 be to come, and the leaſe was made without impeachment of 2 For Sa 


Ele, and the defendant eb, in whom by ſeveral meſne aſ- 
aments the remainder of this leaſe was veſted, articled 
Ih ſome brick- makers, that they might dig and carry away 
> ſoil of twenty acres ſix foot deep, part of the premiſſes, 
bvided they did not dig above two acres in thesyear, and 
elled thoſe acres before they dug up others. 


The biſhop of Landon, having the inheritance of the pre- 
© 11 right of his biſhoprick, brought a bill to enjoin the 
ol brick in this manor, alledging that this was car- 


rying 


ſans waſte, re- 
mainder in fee 
to a biſhop, leſ- 
ſee enjoined 
from digging 
the ground tor 
brick, 
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Biſhop of 
Lo N DON v. 
WES. 
15528 
(a) zVern. 738. 

Salk. 161. 

One in conſider- 
ation of mar- 
riage ſettles an 
houte to the 
uſe of bimſelf 
for lite ſans 
waſte, remain- 
der to his fon, 
Kc. The ten- 
ant for life ſhall 
not pull down 
the houſe. Leſ - 
ſee for vears ſans 
waſte cannot 


pull down an houſe, or the trees that are a defence or ornament to the houſe. Leſſee for year 
waſte may open mines. 
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rying away the ſoil, pcs of the inheritance, and would 

conſequence turn the * paſture field into a pit or pond; But 
that it was like the caſe of Fane verſus lord Barnard (4 caſe, 
where lord Barnard having upon his marriage ſettled V ne pr: 


caſtle (the family ſeat) upon himſelf for life without walt in the 


has th 
Church 


Let 


ake 41 


remainder to his firſt Sc. ſon of that marriage, afterwa 
upon ſome diſpleaſure taken againſt his ſon, employed ferent 


perſons to pull down the caſtle, upon which the court grant 
a perpetual injunction to ſtop bim, and ordered him g 
amend and repair what he had pulled down; for that k 
ſhould not deſtroy the thing itſelf, which he had expret 
ſettled. So in this caſe, the defendant, in digging al th 
ſoil for bricks, was actually deſtroying the field. 


þ 
£ 7 
Devon 


the nat 


But for the defendant it was ſaid, that frequent experien! 
ſhew'd, that the digging of brick did not deſtroy the fi 


there being many fields about the town where brick tu 


3 Atk 215. 


Would t 
been dug, and thoſe fields now uſed again for paſture; 
admitting it was waſte, yet there being a power to c, 
= fo _ waſte, the leſſee might do it, as well as open a new ni 
_ - carry away the mineral, without filling it up again, Lord 
Heer J. Sf pod Hora 4 Ip 
G the other fide it was replied, that the privilege of gh n 
4 . TY" 7% 
ſans waſte would not in equity entitle one to pull down “* 
houſe, or even cut down trees that are for the ornament iP**<9n 1 
the houſe, (1) ati! the 
| 1 
Lord chancellor : Before the ſtatute of Glouceſter, waſte tho: 
ate, y 
(3) 1 Inft. 52. not lie againſt (5) leſſee for years, and the being without! * 
; Phe 2 peachment of waſte ſeems: originally intended only to n But th 
_ e 8 that the party ſhould not be puniſhable by that ſtatute, e exect 
materials of the not to give a property * in the trees or materials of an Hold by 
houſe when h _ 
ls dem pulled down by leſſee for years ſans waſte ; but the reſoluointed t 
down, the in- having eſtabliſhed the law to be otherwiſe, I will not Mrs. Ee, 
tention only be- 
ing that the it, much leſs carry it further. herefure 
Jace for years 1 
ſhould be as free from waſte as he was before the ſtatute of Glouceſter. vecution 
[*529 ] 
| b 
(1) Vide Sir H. pachingtonꝰ s caſe 264. Chamberlain v. Dumme, | 


9 v. Aſton, I Vez. Cha. Rep. 160. 
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But I take this to be within the reaſon of lord P.rnard's 


of 5 of | 
2 caſe, where, as he was not permitted to deſtroy the caſtle to 
the prejudice of the remainder- man, ſo neither ſhall the leſſee 


in the preſent caſe deſtroy this field, againſt the biſhop who 
das the reverſion in fee, to the ruin of the inheritance of the 
church. | . | 

Let the defendant carry off the brick he has dug, but 
ake an injunction to ſtop further digging. 


Metham verſus Duke of Devon. 
nt HE late earl of Devon/hire deviſed three thouſand pounds 
to all the natural children of his ſon the late duke of 
Devonſhire by Mrs. Heneage; and the queſtion was, whether 
the natural children by Mrs. Heneage born after the will 
ſhould take a ſhare of the three thouſand pounds? 


tid in ventre la mere ſhall not take. 


Lord chancellor: They ſhall not; the earl of Devonſhire 


be culd never intend that his fon ſhould go on in this courſe, 
vn et would be to encourage it; whereas it was enough to 
ben con what was paſſed; beiides baſtards cannot take (a) 


ntil they have gained a name by reputation, for which rea- 
ſon, though I give to the iſſue of J. §. legitimate or illegiti- 


paſted 

oc het a baſtard ſhall not take. 

to me But then it was ſaid, the directions of the will were, for 
ute, ie executors to pay this 3000 J. as the earl the teſtator 


an bo hould by deed appoint, and the ear] afterwards by deed ap- 
elo dointed the 3000 J. to all the children of his fon (the duke) by 
not Mrs. Hencage, fo that this now depended upon the deed, and 
herefore muſt refer to the children born at the time of the 
Xecution thereof. | 


mer, 


Biſhop of 


Lo po v. 


WEB. 


Caſe 152. 


Lord Chan- 
cellor 
PARKER. 

2 Eq. Ca. Ab. 
29 1. pl. 13. 33m. 
pl. 5. 5 
One deviſes 
3000 |. to all 
the natural 


laren of his fon by Jane Stile, the baſtards born after making the will ſhall not take; nay the 


(a) 1 Int, 3 b, 
6 Co. 68. | 


1 


[ 539 ] 
And though ia 
the principal 
caſe the money 
was to be paid 
by the exccu- 
tors, as the 
teſtator by deed 
ſhould appoiur ; 
and the teſtator 
afterwards mde 
the deed of ap- 


pointment ; the deed of appointment referring to tue will was held as part of the will. 
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METHAM v. 


Duke of 
DEVvON- 
SHIRE. 


& 


3 


Tamen per cur” 
to this — te. be taken as part thereof. 37. 


Allo it being a queſtion, whether a natural child in yy 
fa mere, of the duke of Devonſhire by Mrs. Heneage ſhoul 
take ? 


child; 


child was born. 


Lord Parker inclined that ſuch child could not take f 
the reaſon abovementioned, viz. for that a baſtard could ng 
take, until he had got a reputation of being ſuch a one; 


De Term. S. Hill. 1718. 


»The deed (1) referring to the. will is 3 


and that reputation could not be gained before tt 


(1) Reg. Lib. B. 
His lordſhip conceived the ſaid deed 
poll to be part of the will of the 
| <5 Ln ce ſaid late earl of Devon, in the nature 
* of a codicil thereunto explanatory 
and that the money 
e thereby directed to be paid was a 


Caſe 153. 


Lord Chan- 
cellor 
PARKER. 


Preced. in Chan. 


O - 

; Ee. Ca. Ab. 
721. pl. 5. 
Jointure by a 
treeman on his 
wife in bar of 
dower will not 
bar the wife's 


cuſtomary part; ſecus if ſais to be in bar of her cuſtom ary part. 


( 531 ] 


of the will, 


was the portion of his then intended wife, and both thel 


ſums 


tled upon the huſband for life, and then to the wife for ht! 
life for her jointure, and in bar of her _— * remaind 
to the children of the marriage. 


The freeman makes his will, and thereby (among other 
things) gives a legacy to his wife, and dies leaving a wit 
and children, 


Upon a demand made by the wife of her cuſtomary path 
it was objected by Mr. Mead, that though a jointure of law 
made by a freeman on his wife in bar of dower, ſhould not ba 
the wife's cuſtomary part, any more than it would bar NM 


7 


1718. fol. «« proviſion for ſuch children or repute 
children of the ſaid duke by Mn 
© Heneage, as were living at the tine 
of the date of the ſaid deed poll, but 
not for ſuch children as he afterwaii 


ce had by her,” 


215, 


Babington verſus Greenwood, 


Freeman of London on his marriage covenanted to ad 
15007. out of his own perſonal eſtate to 1 500 J. wid 


were to be laid out in a purchaſe of land and to be it: 


of her ſhare by the ſtatute of diſtribution, (as in the cal 


0! 


of (1 
by t 
to th 
the f 
cuſto 
ſhoul 
other 
at le 
wife, 
part, 
and 1 


| the r 


eltate 
wife 
both, 
Pu 
by a | 
bar o 
woulc 
to be 
wiſe? 8 
juite 
whol] 


admit 


would 
it wo 
bution 
ſaid, 1 
freem: 
In a P! 
his w 
childre 

1/7, 
eſtate, 


lor a n 
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of (1) Atkins verſus Waterſon, where the court of aldermen 8 
by the recorder certified they had no cuſtom extending * 3 
to that caſe;) yet where the jointure was to be made out of 

the freeman's perſonal eflate, and conſequently to leſſen the 

cuſtomary part, ſuch a jointure ſaid to be in bar of dower 

ſhould be intended @ fill proviſion, and to be in bar of any 

ether proviſion, conſequently in bar of her cuſtomary part; 

at leaſt, that there being a legacy given by this will to the 

wife, ſhe ſhould not have both the legacy and the cuſtomary 

part, but muſt abide entirely by the will, or by the cuſtom, 

and that it had been carried ſo far by the late maſter of 

the rolls, as that where a freeman of London deviſed a real 

eltate to his wife, he decreed that even this would bar the 

wife of her cuſtomary part, and that ſhe ſhould not take 

both, | 


5 
— 5 rr 5 9 2 
r 2 e Lach 
. — 22 A rt RES; : 
* s A 
b Does, Hs. <> 


— ELINOS 
. 


But 71d chancellor held clearly, that a jointure of land made 
by a freeman of London upon his wife, if expreſſed to be in 
bar of her cuſtomary part by the cuſtom of London, then it 
would be ſo; but if it were not ſo expreſſed, and only ſaid 
to be in bar of her dower, this would be no (2) bar of the 
wile's cuſtomary part; becauſe land, or a real eſtate is of a 
quite different nature from perſonal eſtate, and a matter 
oeh, (4) out * of the cuſtom of London; and as it had been (3)P«f.Blunden | 
mn | admitted, that a jointure of and ſettled in bar of dower 151 
det would no more bar the widow of her cuſtomary part, than : 
* it would exclude her from her ſhare by the ſtatute of diſtri- 
* bution, in caſe her huſband ſhould die inteſtate, his lordſhip 
\ink ſaid, it was the ſame, thing in the principal caſe, where a 
| freeman had covenanted to lay out of his own eftate 1500 7. 
in a purchaſe and to ſettle it on himſelf for life, remainder on 
his wife for life for her jointure ; with remainder to his 
7 other children. 5 | 
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1//, Becauſe from that time the 1500 l. was not his own 
eltate, nor what the cuſtom of London could meddle with; . 


ry path lor a man's own eſtate is what he has beyond his debts, and 

of law 3 = 
not ba 

bar bt (1) 1 Eq. Ca. Abr. 157. pl. 5. 


he calf 
0! 


7 


it 
Lawards, 3 Ati, 453 


(2) So lands ſettled on a child hall not be brought into hotchipot, Hume v. 


what 


De Term. S. Hill. 171 8. 


BABINGTo what he owes is æs alienum, and the cuſtom of London affeds 


v. GREEN- only what is beyond his debts. 
wOooD, 


Land or money 24%, For that money covenanted to be laid out in land 
diet, je, as to all reſpeRts, lend in equity, and would deſcend a 


gat hag land for the benefit of the heir, and not go to the executor; 
Lendon” it might be intailed as land, and had the other qualities of 


land, and conſequently was not within the cuſtom of London, 


Neither was this to be looked upon as breaking into the 


even in his laſt ſickneſs, have inveſted his perſonal eſtate 

in the purchaſe of land, which would defeat the cuſtom and 

(%) Poſt. Fre- ſtand (a) good, though the freeman ſhould at the ſame time 

l have ſaid, that he did this on purpoſe to defeat the cuſtom. 

| And as this (if the purchaſe was real) would have held good 

| to bar the cuſtom, ſurely the caſe could not be worſe, where 

[J 533 ] ſuch agreement for making the purchaſe was for a valuable 
conſideration, and part of the marriage-articles. 
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Where a fre- Then as to the legacy given to the wife by the freeman's 
man leaves his NT . . | . 
widow a legacy, Will, it appearing that this legacy, together with all the 
. other legacies (for ſo it muſt be intended) did not + exceed 
of his teſta- the huſband's teſtamentary part, it was (he ſaid) the ſame 
. thing, as if theſe legacies had been given by the freeman 
. expreſsly out of his (1) teſtamentary part, which he had 
cuſtomary part full power to diſpoſe of by his will; and therefore this legacy 
alſo, . . . . . 
being no ways inconſiſtent with the cuſtom, the wife might 
in ſuch caſe take both; for it was only the inconſiſtency be- 
twixt the legacy and the cuſtom that prevented the widow 
or child in any caſe from taking both ; the conſequence of 
which was, that if the freeman gave any legacy out of his 
teſtamentary part, the wife or child might (provided there 
was ſufficient) take both by the will and by the cuſtom, and 


therefore ſo might the wife do here. 


(1) Contra Car v. Car, 2 Atk. 278. 


+ Quere autem whether ſuch legacy mult not be given out of the teſtamentar) 
part, as appears from the reporter's notes to have been determined in the calc 
of Biddle verſus Biddle about this time, See alſo the caſe of Frederick v. Frederict, 


ot. 5:2. 
5 f When 


cuſtom ; for the freeman might at any time during his life, 


Fd 
t. 
by his 
be pai, 
dren © 
out hi, 
out ch 
brothe: 
The 
eſtate * 
not ? 


And 
1udgmet 


| In Caſe 


tuerefore 
the wor 
Vue int 


cltate uf 
nere the 
be childy 
not be t 
ſhould be 
Vol. I. 
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pay all his legacies, there the wife, if ſhe were a legatee, 
| ſhould not take her legacy and her cuſtomary part alſo. 

In the laſt place his lordſhip ſaid, it could never be maintain- 
ed, that a deviſe of a real eſtate by a freeman to his wife ſhould 
bar her of her cuſtorhary part or prevent her from taking both, 

unleſs it were ſo expreſſed in the deviſe; and that for this 


plain reaſon becauſe the deviſe of the real eſtate to the wife 


no ways leſſened or prejudiced the cuſtomary part, nor was 
it any ways material to thoſe who were intereſted in the 
_ cuſtomary or orphanage part, where the real eſtate went; 
ſo that there could be no colour or foundation for ſuch a pre- 
cedent, as Mr. Mead had cited from the rolls. 


In all which points the court was extremely clear. 


Hughes verſus Sayer. 

OHN Hughes, after ſeveral legacies, by his will directed 
F that the ſurplus of his perſonal eſtate ſhould be divided 
by his executors into ten ſhares, three ſhares whereof ſhould 
be paid to his nephew and niece, Paul and Anne Hughes chil- 
cren of a deceaſed brother, and upon either of their dying with- 
et children, then to the ſurvivor, and if both ſhould die with- 
out children, then to the children of the teſtator's other 
brothers and ſiſters, | 


e- , 
1 The queſtion was, whether this deviſe over of a perſonal 
of cl:ate upon the devifec's dying without children, was good or 
vis not? 


And his honour, having taken time to conſider it, gave 
judgment that the word [children] when unborn, had been 
in Caſe of a will conftrued to be ſynonymous with i, and 
ticrefore would in a will, create an eſtate (a) tail; and if 
the word [children] was underſtood to be the fame with 
% in the preſent caſe, then the deviſe over of the perſonal 
cate upon a death without iſſue would be void; but that 
here the words {dying without children] muſt be taken to 
de children living at the death of the party. For that it could 
not be taken in the other ſenſe - (that is) whenever there 
ſhould be a failure of iſſue, ecauſe the immediate limitation 


Yau. I. Ff 


Over 


When indeed the freeman's teſtamentary part would not Bammeron 


- 5 


. GREEN= 
WOOD. f 
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Caſe x 54. 
At the Rolls. 


One having two 
nephews A. and 
B. deviſes his 
perſonal eſtate 
to A. and B. 
and if either die 
without child- 
ren, then to the 
ſutvivor; this 

is good, 


(42) 6 Co. 17. 
Wile's cale, 
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Hvontt v. over was to the (a) ſurviving deviſee, and it was not probable, 
SAYER. that if either of the deviſees ſhould die leaving iſſue, the ſur. 


(a) Vide poſt. 


Forth verſus vivor ſhould live ſo long as to ſee a failure of iſſue, which in 
3 665. notion of law was ſuch a limitation as might endure for ever. 


"(*535 J And therefore, by reaſon of the limitation over in caſe of 
either of the deviſees dying without children, then to the ſur. 
vivor, the teſtator muſt be intended to mean a dying without 


children living at the death of the parent, conſequently * 
deviſe o over good. 


1 * * — 8 * 


(1) So, Nicholls v. Hooper, ante 199. 


Caſe 155. Anonymus. 

Vide Vol. 11. | ; 5 

3 Clitford's R. Hale moved for a ſequeſtration 2, for want of an 
Ale. . . 

Fir proceſs of anſwer, againſt a menial ſervant of a peer of the realm, 


cont mpt againſt as the firſt proceſs for contempt, in the ſame manner as in the 
a menial ſervant 


of * 1 the caſe of the peer himſelf; and though the motion was granted 
reaim 1$ a ſe- 


euegtration ni. by the maſter of the rolls, yet the regiſter refuſed to dray it 
up, as thinking it againſt the courſe of the court. 


Upon which Mr. Hale moved it again before the lord chan- 
cellor, who upon reading the ſtatute (>) granted the motion 
likewiſe, it appearing to be both within the meaning and words 
of the ſtatute ; and if it were not ſo, as it was plain no at- 
tachment would lie againſt their perſons, conſequently there 
would be no remedy againſt them, and they would have 
greater privilege than their lord, if the proceſs againſt ſuc 
menial ſervants were to be a ſubpœna. 


(5)12 W. 3. cap. 
3» 
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Winnington verſus Foley. Caſe 156, 


PON the marriage of the plaintiff Mr. Minnington who Lord Chan- 
was eldeit fon of Sir Francis MWinnington, the family — 
| eltate was ſettled upon the plaiatiff for ninety-nine years if p 
he ſhould ſo long live, remainder to truſtees during his life, 


2 Eq. Ca. Ab, 
695. pl. 1. 749. 
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remainder to the firſt, c. ſon of that marriage in tail male 5 3 4 
ſucceſſively, remainder to the firſt, c. ſon of any other mar- ſettlement huſ- 1-088 
: : | band made ten- 1 
nave, remainder over. ant for ninety- 1 
| nine years if he +28 

ſo long lived, remainder to truſtees during the life of the huſband, e. Remainder to the firſt, &c, + 1 


ton by the marriage in tail male, remainder to the firſt, &c. ſon of any other wife, remainder over. 


Mr. Winnington had by his lady (who was dead) one ſon, A fon is born 


| . . . and of age, the 
who was come of age, and was in treaty for a marriage with in 


| one of the daughters and co-heireſſes of the lady Read of Hert- _— I 
: Wn: ; 5 0 other ſons by ſe- 
firdfurre, and the ſurviving truſtee for preſerving contingent cond marriage ; 


* * 
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* K n " 8 ah 
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— 
2 


: 13 . . the trult for pre- 1 

remainders being dead, leaving an infant heir, the father and ſer s, 1 

at ſon brought a bill againſt the infant heir that ne might join in gent remainders 17 

| | : : deſcends to an * 

ere making a tenant to the præcipe, in order to a common reco- infant; if for the 5 

5 . . benefit of the fa- its 

e: oer for making a ſettlement upon the ſon's marriage. milz, . 
uch 23 ; decree the infant 


truſtee to join in a recovery 


On the hearing the lord chancellor declared, that the 1 
truſtee being appointed to preſerve contingent remainders, 
and here being a veſted remainder in tail, if this were for 
the good of the family, he did not ſee but ſuch truſtee might 
vawiully join. | | 


But his lordſhip referred it to the maſter to ſtate whether 
tis was for the good of the family. 


The maſter reported that the ſon was in treaty for the 
narriage abovementioned ; that it was a beneficial marriage 


or the family, and that it was neceſſary a new ſettlement 
| F fa ſhould 
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WINNING. 
TON v. 
Fol E. 


(a) State! ante 
in the caſe of 
Baſſet verſus 

Clapham, 359. 


Where a re- 
mainder in tail 
is veſted, ſubſe- 
quent contingent 
remainders are 
not regarded, 


(% Anne, cap. 
Ic 
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ſhould be made of the eſtate, which could not be done Without 
a recovery. 


And now coming on upon the maſter's report, Mi. Bo 
Vernon Cited Sir Thomas Tipping's caſe (a) where the fathe; Why: 
was tenant for ninety-nine years if he ſhould ſo long live, = 
remainder to truſtees during the life of the father, remainder i 


to the firſt ſon, Sc. There was no iſſue of the marriage, 
and the truſtees joined with the father in deſtroying the 
contingent remainders, which was held to be no breach af 
truſt, | 


Alſo he ſaid there was a later caſe, where the truſtee, againf 
the conſent of the father, joined with the firſt ſon the remainder. 
man in tail in ſuffering a common recovery, and yet held t 


IV 


ſon, 


be no breach of truft ; for when ſuch remainder was veſted ir Han 
one of full age, a ſubſequent remainder was not to be regar!- i * 
ed; neither was it aſſets in law or equity. | ſepar; 
Lord chancellor: It might be greatly miſchievous to a fam MN be 

if ſuch a truſtee ſhould ſtand out and not join with the fatter WW Th 
and fon, in cutting off the old ſettlement and making a ner BY 
_ 8 . I 

one; this is plainly for the benefit of the family, for by tht 3 
now intended ſettlement the fon is to be but tenant for ih 1 
inſtead of tenant in tail; ſo that it is a means of preſerving tie 3 


eſtate longer in the family; alſo the wife of Mr. Minningii 
the father being dead, there is an end of the contingent te. The 


mainders by that marriage; and as to any remainders by 2. „1 
other marriage, no remainder not in e ought to be ſo muci innuit) 
regarded as this remainder in tail, which is actually veſted i Obje 
Mr. Vinnington the fon. | in land, 


y whic 
ecreed 
Ind as it 
eſcend 

Mr. / 
eviſed t. 
eviſed 0 
Date in | 
Lord ai 
nd, but 
ind, is t} 


Therefore let the truſtee join with the father and fon, it 
order to the barring this, and making a new ſettlement, and 
let the maſter direct a proper conveyance in which the tiuſte 
{ha]l join. 


Then it was inſiſted, that the heir of the truſtee (thou! 

an infant) was yet a truſtee within the act (3) which enabs 
infant truſtees to convey by direction of a court of equi 
and therefore it was prayed that the infant truſtee mig! 


levy a fine, which muſt be good unleſs reverſed during by 
infancy. 


> 


De Term. 8. Trin. 1719. 


Se per cur” + 1 do not knvie how I can direct the judges or 
commiſſioners to take a fine from an infant; but let the maſter 
direct a proper conveyance . 


WixnixG- 
Tox . 
Folz. 


r 

; + See this reſolution allrmed by lord chancellor King in the caſe 
a verſus Lawton, vol. II. 

e 

ke 


Hinton verſus Pinke. 


\ RS. Jane Pinke by her will bequeathed ſeveral pecu- 
niary legacies, and (znt* al”) gave 15001. to her eldeſt 
ſon, in truſt to lay it out in a purchaſe of lands in fee, and to 


inf 


der- 


+ grant a rent=charge of 507. fer annum thereout to his daugh- 
al ter the plaintiff Mary, the wife of the plaintiff Hinten for her 


| ſeparate uſe, But 


milr, 
ſather 
z ne 
7 the 


Ir life, 


reſts by aſſent of executor, 


That if her ſaid eldeſt fon ſhould refuſe, or neglect to lay 
| out 1500/7. in a purchaſe and grant this rent-charge, then 
he to have but 500 fl. of the money, and the remaining 10004. 
to de laid out in the purchaſe of an annuity, as far as it would 


ing tie 
ng go, for the ſeparate uſe of the daughter. 


ningin 
There being in this caſe a deficiency of aſſets, the queſtion 

was, whether the 1500 J. legacy, or at leaſt the ou a year 
annuity, ſhould abate in proportion? 


ent ie 
by at 
o mu! | 
eſted it Objected it ſhould not ; becauſe it was ordercd to be laid out 
in land, and ſo conſequently to be taken as a deviſe of land, 
which means it was become a ſpecific deviſe, as had been 
creed by lord Cooper in the caſe of Burridge verſus Bradyl (a), 
nd as it was land, it was of a different nature, for it would 
eſcend to the heir, Ec. 


| ſon, il 
ent, 300 
EC true 


Mr. Vernon cont': The legacy is money; and if money be 
eviſed to put one out an apprentice, or an annual payment be 
eviſed out of a perſonal eſtate, theſe, on a deficiency, ſhall 
Date in proportion with the other legacies. 


(hou 
h enadd 
f equit! 
ee mig! 
uring 0 


Lord chancellor : I agree this 1500 J. legacy ſhall be taken as 
nd, but what the legacy is, or how much is to be laid out in 
nd, is the queſtion. 
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Caſe 157. 


Lord Chan- 
cellor 
PARKER. 


2 Eq. ' ig Ab, 
555. pl. 16. 
Legacy of 1 soo]. 
to be laid out in 
land ſhall be ta- 
ken as land, bur 


it a deficiency of aſſerts, then not ſpecific, but ſhall contribute in proportion, Specific legacy is what 


(a) Vide ante 


127. 


L 540 
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would veſt. 


Specific legacy 
a: it has in ſome 
re ſpects the ad- 
vanteye, ſo in 
other reſpects 

it has the diſad - 
vantage of a pe- 
cuniary legacy. 


them. (1) 


De Term. S. Trin. 1719. 


The legatee of the 15007. cannot ſay he has a right to the 
15007, in ſpecie ; indeed if the money in ſuch a hand were de. 
viſed, this would be a ſpecific legacy: A ſpecific legacy is, 
where by the aſſent of the executor the property of the legacy 


As there is a benefit one way to a ſpeciſic legatee, I mean, 
that he ſhall not contribute; ſo there is a hazard the other 
way; for inſtance, if ſuch ſpecific legacy (being a leaſe) be 
evicted, or (being goods) be loſt or burnt, or (being a debt) 
be loſt by the inſolvency of the debtor, in all theſe caſes ſuch 
ſpecific legatee ſhall have no contribution from the other 
legatees, and therefore ſhall pay no contribution toward 


ls it poſſible, ſuppoſing there were in the preſent eit 
1500 J. of the teſtator's money laid upon the table, that the 
plaintiff the legatee ſhould ſay, I have a right to this very many 
in ſhecie? If not, then it is no ſpecific legacy. 


a 


—— 


ſpecific legacy have raiſed in the ſeveral 

caſes to be met with in the books the 

queſtion whether a legacy was /pecific or 

general? A ſpecific legacy, (ſtrictly 
{peaking) is ſaid by lord Hardwwicke in 

Purſe v. Snaplin, 1 Atk. 417. to be a 
bequeſt of a particular chattel, /pecifi- 
cally deſcribed and 4i/?inguifhed from all 
other things of the fame kind, or (in 
other words) an imiividual legacy. 
Money therefore if ſufficiently in- 
guiſhed, may be the ſubject of a ſpecific 
bequeſt, as, money in a certain cheft, 
&c. Lawy/on v. Stitch, 1 Atk. 508. or a 
particular debt, (as to the ademption of 
which by payment in the teſtator's life- 
time, vide earl of 7 homond v. earl of 
| Suffelk, ante 461.) So, of ſtock, as in 
Aſoton v. Aſbten, Ca. temp. Talb. 152. 
Auel)n v. Ward, 1 Vez. 424. Drink- 
aver v. Falconer, 2 Vez. 623.—80, a 
bequeſt of a part of a ſpecific chattel 
way be equally a ſpecific iegazy, 3 Atk. 
103. but the legatees of ſpecific parts 
though not liable to abatement with 
general legatees, vet muſt abate propor- 
tionally among! themſelves upon de- 


(1) Theſe conſequences attending a 


ficiency of the ſpecific thing bequeathed, 
Sleech v. T herington, 2 Vez. 564, a 
on deficiency of the general aſſets ſu 
payment of debts, Long v. Short, aut 
403.—8o, ſpecific legatees of diſtin 
chattels ſhall abate proportionally 
deficiency of general aſſets, duke of l- 
von V. Atkins, poſt. 2 vol. 382.—01 
the other hand, a mere bequeſt of gun 
tity, whether of money or any oth 
chattel, is a general legacy, as, 1 
quantity of ſtock, Purſe v. Snafin, 
1 Atk. 414. Sleech v. Thorington, 2 %. 
562, and where the teſtator has nd 
ſuch ſtock at his death, it is a direct 
to the executor to procure ſo mid 
ſtock for the legatee, Partridge v. Pa 
tridge, Ca. temp. Talb. 227. So, tl 
purpoſe to which. a general legacy is! 
be apphed will not alter its nature, # 
in the above caſe of Hinton v. Pink 
Perſonal annuities given by will are 
neral legacies, Eume v. Edxvards, 3 At 
693. Lexwin v. Lewin, 2 Vez. 4% 
Whether a legacy of money to be p45 
out of a certain fund, ſhall be adeent 
by the failure of the fund, vide Sau- 
v. Blacket, poſt. 778. is 


by 


” N * >. 
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But the will ſaying that in \ caſe of the ſon's refuſing or neg- Hinton v 
leting to make this purchaſe, then he is to have but 50017. of PINKR, 


the 1500/7. legacy, and the daughter to have the remaining 
: 1000/7. theretore I take the daughter to be a legatee for 
10007. which is to abate in proportion, and as far as it will 
go, to be laid out in an annuity for the plaintiff the daughter 
ly for her life and for her ſeparate uſe. 
a And lord chancellor ſaid, that though he could not come [ 541 
0 into the reſolution of lord Cowper in the caſe of Burridge 
1 verſus Bradyl, yet if it were inſiſted on, he had ſuch a regard 
by for the precedent as cited, that he would ſee the decretal or- 
1 der, but this not being inſiſted upon by the client, it was de+ 


creed ut ſupra. 


Litton verſus Litton. Caſe 158. 
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un | = 
: ITTON Litton married Bridget Maſhyn with whom he 8 
. had no portion, but an expectation of a real eſtate, PaR EER. : 
4 her father Mo/tyn having a real eſtate and but two daughters. 1 
3, a Litton Litton having no iſſue by her, by his will deviſed 500/. intereſt for the 
ts i | 2 year to his ſaid wife for her life, ifſuing out of all bis eftate, — — 
Bro and ſubject to that annuity gave his real eſtate to the plaintiff time. 
Ily u Ribinſon Litton, made his wife Bridget executrix and reſiduary 
of De legatee, and ſoon after died. 
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The plaintiff Robinſon being deviſee of the real eſtate which 


was a very large one, upon the repreſentation (as was ſaid) og 


the widow's father, that the perſonal eſtate was very conſider- 


able, entred into articles with the defendant Bridget, that on 


ber renouncing the executorſhip, and delivering over the per- 
onal eſtate to the plaintiff Robinſon Litton, he in conſideration 
thereof would indemnify the defendant Bridget Litton from all 
the debts of the teſtator, and pay her an additional annuity of 
40l. per annum; the 5401. a year was to be paid free from 
taxes half- yearly; and by theſe articles the defendant Bridget 
ww to accept of a __ for the Saal. a year out of part of 

the gate only. 

The plaintiff Litton brought a bill to be relieved againſt 
theſe articles, as gained upon a miſrepreſentation of the value 
of the teſtator s perſonal eſtate, which in reality proved to be 
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40001. leſs than the teſtator's debts amounted unta, and the 
widow brought her croſs bill for a performance of the ar. 
ticles. . | 


But upon the hearing of this cauſe, it appearing that there 
was no ialfſe inventory or particular made of the teſtator's 
perſona! eſtate by the defendant Bridget, nor any eſtimate 
given in of it, whereby the plaintiff Robinſan Litton might be 
induced upon the account of the value of the perſonal eſtate 
to come into theſe articles, and there being another motive to 
the plaintiff Robinſon to enter into the ſaid articles, (viz.) the 


defendant the widow's accepting the rent-charge of 540/. 1 


year out of part only of the ate: 
Lord Cooper diſmiſſed the original bill with coſts, but as to 


the widow's bill ordered a perſormance of the articles, reſery- 
ing the conſideration of intereſt. (1) 


The maſter reported 8201. due for the arrears of the an- 
nuity, and thereupon lord Cowper decreed intereſt for the at- 
reers of the annuity of 540. a year from the very day of pay- 
ment, and this intereſt amounting unto about 80 J. Robinſon 
Litton appealed to lord chancellor Parker. 


And it was argued that this was a voluntary gift of an an- 
nuity by will, not as a jointure before marriage, nor as a pur- 


chaſe, neither was there any clauſe of entry or nomine pœnæ to 


intitle the annuitant to intereſt; that it could not be intended 
the annuitant was to be paid at the very day, but ſome time 
as to be allowed; and if the annuity were paid one half-year 
under another, it was ſufficient; for the annuity was granted 
to iſſue out of the land, and as the rent of the land muſt be 
admitted to be well paid if paid one half-year under another, 
ſo ought the annuity iſſuing out of theſe lands. That if at 
action of debt were brought for this annuity, or a diſtreſs made 
for it, the plaintiff in ſuch caſe would not at law have re- 
covered intereſt; and why ſhould ſhe recover it in equity, 
eſpecially when the now plaintiff offered to pay the intereſt 
from the end of half a year after the annuity became due? 


— 


oY 


(1) Reg. Lib. B. 1717. fol. 20;. 


That 


His 
that 1 
after t 
but ye 
expira 
| Nuity 


Sed 


intereſ 
rears © 
from t. 
Quarter 
but the 
geſted) 
the wh. 
the cou 


(1) * 


vol. 163. 
fert. Ca 


De Term. 8. Trin. 1719. 


That according to the rule of the court, in the caſe of an 
annuity, though granted for a jointure, the intereſt ſhould be 
computed only from the day when the ſubſequent payment after 
the arrcar incurred became due. | 


On the other ſide it was inſiſted that this annuity was the 
- WE wicow's bread, and it m::{t be admitted to be due at the day 


of payment, from which day the party who was to pay this 
| annuity, by with-holding it in his own hand did wrong, and 
) ought to anſwer intereſt ; at that time the widow might be 
15 neceſſitated to borrow money, and if ſhe borrowed money muſt 
2 | pay intereſt for it, conſequently if liable to pay intereſt, ſhe 


cught by the ſame reaſon to receive it. (1) 


q Cur' : Intereſt is a thing pretty much in the diſcretion of 
— the court; and ſince lord chancellor Cowper, that great maſter 
ef equity, who heard the circumſtances ard merits of the cauſe, 
appointed the defendant Mr. Robinſon Litton to pay intereſt 


LiIr rom v. 
Lir re . 


An arnvity left 
the wiie by the 
huſband's will, 

ſhall carry inter- 
eſt from the day 
on which it was 


5 from the very day that it becaue due, and ſince this appears 3 5 

* to have been the widow's bread, the decree ſhall ſtand, (2) Om . 

n the arrears incurred, 

His lordſhip added, he did not approve of the diverſity L 544 ] 

1 that the intereſt ſhould only be carried from the half. year 

1 after the default of payment; for ſuppoſing the payment were 

28 but yearly, ſhould it carry intereſt but from a year after the 

Jed expiration of the year, when what became due for this an- 

ime WY nuity was all the widow had to ſubſiſt upon? 

year Sed quære as to this; for it ſeems the arrears ſhould carry 

nted intereſt only from the firſt day of payment next after the ar- 

ſt be rears of the annuity became due, if payable. half-yearly, then 

ther, from the next half-year day; if quarterly, then from the next 

f an quarter-day, and ſo has been the common rule in theſe caſes ; 

made WF but the hardſhip of the principal caſe (though untruly ſug- 

re- Leſted) and the weight of lord Cowper's decree before whom 

juity, cke whole merits of the cauſe were heard, W to influence 

tereſt dne court in this matter. 

3) Fe 

ok (1) Vide nos v. Earnliy, poſt. 2. Cumming, 2 Atk. 411. Newman v. 
vol. 163, Counteſs Ferrers v. Earl Fer- Auling, 3 Atk. 579. Anon. 2 Vez. 661. 
ert. Ca, temp. Talb. 2. Robinſon v. A, 2 i. ii. 77 *. „ 5" oth 

That (.) Reg. Lib. B. 1718, fol. 448. Pa 4 2 
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Caſe 159. 
Lord Chan- 
cellor 
PARKER, 
Preced, in Chan. 


866. 


10 Mod. 442. 
2 Eq. Ca. Ab. 
421. pl. 2. 
Executor has an 
expreſs legacy, 
a o 
ne of kin, and 
no di poſition of 
the ſurplus; the 
plus decreed 
to de diſtribu- 


ted. T 


[ *545 J 


(2) 1 Vern, 473» 


De Term. S. Trin. 1719. 


F arrington v. Kuightly. 


4N THONY Upton late of- Lincoln's Inn, eſq; made his 

will, by which (int' a”) he declared as to his perſon. 
al eſtate (if he ſhould leave any) that he gave 50 l. there. 
of to his brother 4. 5o/. to his nephew B. and made 
the ſaid A. and B. executors, and gave 203. a- piece ty 
others of his relations, ſeveral of whom were his brothers, 
nephews and nieces, and as ſuch his next of kin in equi 
degree within the ſtatute of diſtribution, after which the 
teſtator abruptly broke off without ſaying, Fri witneſs where, 
Sc. or making“ any diſpoſition of the ſurplus, which amount. 
ed to about 12001. | | 


All the will was written with the teſtator's own hand, thouzh 
not ſigned by nim, and was proved in the fpiritual court a 
his will. | | | 

They who were in equal degree of kindred with the exe. 
cutors brought this bill to have their ſhares of the ſurplus, 
according to the ſtatute. | 


Mr. Jernon for the plaintiffs: The caſe which ſtands fore- 
moſt in the court upon this head, is that of Feſter (a) and 
Aunt, where expreſs legacies were given to the executors, 
and likewiſe to the next of kin; and it was decreed ſuch 
executors were but truſtees of the ſurplus for the next d 
kin; for where a legacy is given to an executor, if he vs 
to have the ſurplus likewiſe undiſpoſed of by the will, it 
would be giving him all and fome. | 


Nay, it has been held in this court, that where ther 
were two executors, and an expreſs legacy was given d 
ene of them only, this ſhould exclude them both fron 
the ſurplus; which is ſtronger than the principal cat 
where legacies are given to both the executors, and even 


— — — 


— 


+ Fide the cafes of Rachſeld verſus Careleſi, the Duke of Rutland verſus Dach, 
of Rutland pot. accord. ſed wide the caſe of Attorney General verſus Ecker PR 
where lord King was of a contrary opinion, conceiving that where the executor -* 
next of kin had each of them a legacy, the undiſpoſed ſurphus would by -* 


belong to the executor, and he ould retain it. 
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in the caſes of the ducheſs of (a) Beaufort, (b) Ball yer- 
ſus Smith, Littlebury verſus Bulkley, proof was admitted to 
ſhew it to have been the intention of the teſtators, that 
though the executors had expreſs legacies, yet thc; ſhould 


likewiſe have the undiſpoſed ſurplus ; but it would have been 


altogether unneceſſary to prove ſuch intention, if the execu- 
tors were of courſe to have had the ſurplus. 


But further, this caſe is the ſtronger, in as muc!; as the 
will is left imperfect without ſigning, and breaks off abruptly ; 
whereas if the teſtator had lived to finiſh it, it is not to be 
ſuppoſed but he would have provided for thoſe who were as 
near of kin to him as the executors themſelves, 


On the other hand Sir Robert Raymond for the defendants 
admitted it to have been formerly the current opinion, - that 
where an expreſs legacy was given to an executor, and no 
diſpoſition made of the ſurplus, the executor was but a truſ- 
tee of ſuch ſurplus for the next of kin ; but ſaid of late the 
reſolutions had been otherwiſe ; that accordingly it was ſo 
reſolved in the caſe of Ball and Smith by lord Harcourt on 
great conſideration and view of all the precedents ; though 
it was true in that caſe the wife was executrix. That to the 
lame effect was the reſolution of the houſe of lords in the 
caſe of the ducheſs of Beaufort, and that of Littlebury verſus 


Bultley. 


And as to what had been objected, that unleſs the executor 
ſhould be held a truſtee of the ſurplus, it would be giving him 
all and ſome ; he ſaid where a will gives the executor an 
expreſs legacy, it may well be intended by the teſtator, that 


in all events the executor ſhall have his legacy, although there 


ſhould come out to be no ſurplus; but that if any ſurplus 
thall remain, the executor ſhall have that ſurplus alſo, That 
the teſtator by making one his executor does thereby give him 
all his legal intereſt in the perſonal eſtate, 


That the ſtatute of diſtribution could not take place or 
have any effect where there was a will or an executor ; for- 
aimuch as that ſtatute operated only upon inte/lates eftates, 
and the party cannot be ſaid to die inteſlate where he has made 
an executor, and declared that this is his will; and as the pre- 
ſent caſe was not within the ſtatute of diſtribution, ſo, in- 

| dependant 


FaRRI&X C- 
TON wv. 
K:v1GHTLY, 


(a) Ante I14. | 
(6)2 Vern. 675. 
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FarnInG- 
TON v. 


KniGHrTLY, 
(a) Vide ante 7. 


De Term. S. Trin. 1719. 


dependant thereof * there could be no diſtribution ; and as often 
as the ſpiritual courts attempted to make any, the courts at 
Meſiminſter (a) prohibited them. | | 


Petit verſus Smith, ard vol. 2. Edwards verſas Freeman, 435. 


LC 567-3 


(5) Ante 92. 


[ 548 ] 


(e) Ante 116. 


Again, in making diſtribution upon the ſtatute, it could not 
be doubted but the ſpiritual court had a concurrent juriſdiction 
with che court of equity: now in this caſe there being an 
executor, no diſtribution could be made in the ſpiritual court, 
On the contrary, | | 


This will proved in the ſpiritual court, and appearing under 
the ſea] of the proper court which had the juriſdiction thereof, 
it was now to be intended and looked upon as a compleat will; 
and he cited a caſe, where upon a will which gave the executor 
an expreſs legacy, an inferior court of equity (I think that of 
Chefler) was compelling the executor to make a diſtribution; 
but the court of C. B. granted a prohibition ; alſo the caſe of 
Coleſworth verſus Brangwin (), where a man made two execu- 
tors, giving only one of them a legacy, and made no diſpoſition 
of the ſurplus; after great conſideration had of the point, lord 
Coroper decreed the ſurplus equally to both the executors; and 
to the ſame purpoſe was cited the caſe of Rawlins verſus Powe 
(b). Beſides, that if an expreſs legacy was to bar the execu- 
tor from having the ſurplus, in this caſe there being expreſs 
legacies given alſo to the next of kin, it was but juſt they 
ſhould be barred in like manner, 


In the laſt place, as to the caſe of Feller verſus Munt, he ob- 
ſerved that the reſolution there was grounded upon the fraud 
made uſe of by the executors in prevailing with their teſtator 
to make his will at a (c) tavern. 


Mr. Vernon in reply: In Feſter and Munt's caſe there was 
not the (m) leaſt proof of fraud; neither ought any will to be 
ſet aſide in equity for fraud, as was ſaid by the lord Comper in 


——— 


+ Precedents in Chancery 323. ſaid to be decreed by lord Harcourt. But there 
no demand appears to have been made by the next of kin; the bill being brought 
by one executor againſt the other. | 

t So ſaid alſo by lord Zarceurt in the caſe of Ball verſus Smith, 2 Vern. 679, 
& Vide Precedents in Chancery 567, > 


the 


ator 


' maſter of the rolls let both them and the reſt of the teſtator's 
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„ 
ck and \ 


the caſe of (+) Goſs verſus Tracy; for if the teſtator be impoſed PaRRAIN GA 6. 
upon in the making of his will, then it is not his will. TON v. A 
| KniGHTLY. *J 

He alſo cited (a) Yatchell's cafe, where one made two per- (a) Preced. in 4 


ſons executors, and gave them legacies without diſpoſing of Chan. 169. 
the ſurplus; but as two of his children were looked upon to 
be baſtards, he gave them 20s, a- piece in full bar of all their 
claim and pretenſions to any part of his eſtate; and the late 
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children in for the ſurplus of the perſonal eſtate, ſaying this 
was digitus dei; but in the houſe of lords upon an appeal, 
though the other children were allowed their ſhare of the 
ſurplus, yet the two ſons to whom 205. a-piece was given in 
lieu of their claim, were not admitted to have any ſhare 
thereof. | | 
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Lord chancellor : 1 do not take it to be a rule, that a will is 
not in any caſe to be ſet aſide in equity for fraud; for I lately 
fer aſide ſuch a will for fraud myſelf in the caſe of one (4) 
Branſby ; I mean, I decreed the executor who gained the will, 
to be but a truſtee. An executor from his name is but a 
truſtee, he being to execute his teſtator's will, and therefore [ 549 J 
called an executor, In the preſent caſe the teſtator is not to 
be looked upon as dying inteſtate, but to have made the exe- 
cutor a truſtee of the ſurplus; and this is the reaſon why the 
ſpiritual courts cannot compel a diſtribution, becauſe they can- 
not inforce the execution of a truſt, Indeed in the cale of a wife 
it has been held, that where ſhe is executrix and has a legacy, 
and there is no diſpoſition of the ſurplus, ſhe ſhall have it; but 
do not hear any precedents cited that go further. This 
differs from other caſes, by reaſon that the will ſeems to be 
left incompleat. It had been natural for any teſtator, (eſpe- 
cially for a lawyer, as this was) to have ſaid, © In witneſs 
whereof I have ſet my hand.” And this will though it has a 
cate, yet it is not ſigned, nor has it the uſual concluſion, ſo 


10 oy SEE ta Ec 


— 


ho 
— 


f Ante 237. ſed quære, for the contrary ſeems to have been affirmed in that 
very Cale by lord Cowper. | 3 | 
_ TI &ranfby verſus Kerridge, decreed Nowember 14th 1718. but this decree was 
in March 1727 reverſed by the houſe of lords, and the bill on which it was 
tounded diimiſſed. (1) 


(1) 3 Bro, Parl. Ca, 358. 
| that 
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FARRING- 
TON v. 
KNIGHTLY, 


that (probably) if the teſtator had not been interrupted, he 
would have gone on and diſpoſed of the ſurplus ; but as he has 


| not done ſo, it ſeems to be left undiſpoſed of; for which reaſon 
it ought to go according to the ſtatute of diſtribution, as ] 
think it would, if the clauſe of a will diſpoſing of the ſurplus 
was raſed and become not legible: It is highly proper the lay 
ſhould be ſettled one way or other in this caſe, though no 
great matter which way, ſo it be but known. For me to ſay 
in this caſe that the executors ſhall have the ſurplus, would be 


to make way for reverſing. multitudes of decrees which have 


ordered a diſtribution of the ſurplus in like caſes, and occaſion 
great confuſion. Iwill conſider of the caſe, and be attended with 
precedents, and will endeavour as far as I can to ſettle this point. 


(a) June 10. 


Accordingly (a) ſome time afterwards, each party having 
attended the lord chancellor with precedents, and his lordſhip 


having taken time to conſider of them delivered his opinion, 


[ 550 ) 


that the executors having an, expreſs legacy of 50 J. each, 


ſhould be truſtees of the ſurplus of the perſonal eſtate for the 


next of kin, according to the ſtatute of diſtribution. (1). 


th. 


His 


(1) The reſult of the many caſes on 
this ſubjeQ appears to be this—By lav- 
the appointment of an executor veſts in 
him all the perſonal eſtate of the teſta- 
tor not otherwiſe diſpoſed of — but 
wherever courts of equity have ſeen on 
the face of the will ſufficient to convince 
them that the teſtator did not intend 
the executor to take the ſurplus, they 
have turned the executors into truſtees, 
for thoſe on whom the law would caſt 
the ſurplus in caſe of a compleat in- 
teſtacy, i. e. the next of kin; as where 
the executors are expreſsly called exe- 
cutors in truſt, or where any other ex- 
preſſions occur, ſhewing the office only 
to be intended them and not the beneficial 
intereſt, Pring v. Pring, 2 Vern. 99. 
Rachfield v. Careleſs, poit. 2. vol. 158. 
Graydon v. Hicks, 2 Atk. 18.B:ifhop of 
Cleyne v. Young, 2 Vez. 91. LordNorth 
v. Purden. 2 V eZ. 495. So, a pecuniary 
legacy to a ſole executor affords a ſuf- 
ficient argument to exclude him from 
the reſidue, as it is abſurd to ſuppoſe a 
teſtator to give expreſsly a part of the 
fund to the perſon he intended to take 


40. 


the whole, Cock v. Walker, (cited) 2 
Vern. 676, Feſlin v. Brewett, Bunb, 
112. Dawers v. Dees, poſt. 3. vol: 
And it is ſettled (notwithſtanding 
the caſe of Ball v. Smith, 2 Vern. 675.) 
that the wife being the executrix {hall 
make no difference, as appears as well 
by the caſes mentioned above in Far- 
rington v. Knightly, as by Marin v. 
Rebow, Bro. Cha. Rep. 154. 80, 
equal pecuniary legacies to two or more 
executors ſhall exclude them from the 
ſarplus, Petit v. Smith, ante 7. and 


the ſeveral caſes there mentioned. Nei- 


ther will legacies to the next of kin 
vary the rule, Anareau v. Clark, 2 Ver. 
162. But wherever the legacy is con- 
/itent with the intent that the executor 
thould take the whole, a court of equity 
will not diſturb his legal right: and 
therefore where the gift to the executor 
is only an exception out of another le- 
gacy, it ſhall not exclude him from the 


' reſidue, becauſe it is neceſſary to make 


ſuch exception expreſsly, Griffith v. 
Rogers, Pre. Cha. 231. Hoſkins v. 


Hightins, Pre. Cha. 263. Lady Gras 
ait 


cutors 
eſtate 


— 
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His lordſhip took notice of the precedents with which he Farrine- I 
. TGN, D. I 
had been attended : And | KniGuTLYs 1 
Firſt, As to the eaſe of Feſter and Munt, the decree in that 9 
was not founded upon the fraud, but the court declared that * 
the will excluded the executors from the ſurplus of the per- "0 
ſonal eſtate by having given them 10 J. a- piece for their care 7 
and pains; and the teſtator by ſaying that the executors ſhould 5 
have 10 J. a- piece for their care, Cc. plainly implied they 1 
ſhould have no more. | EE 9 q 
Secondly, (a) Earl of Briftol verſus Hungerford, 9. Gul. 3. by N "2 
| in ance . 1 
| dit John Trevor maſter of the rolls, where there was an ex- 7 46 
| preſs legacy of 1007. to the executors without diſpoſing of the 1 i 
| ſurplus ; and his honour decreed, that this legacy ta the exe- "" 
4 cutors created a reſulting truſt of the reſidue of the perſonal +8 ; 
D eſtate for the next of kin. | : 
ly | | 
8 5 F 1 15 1 
s ville v. Ducheſs of Beaufort, ante. 114. and the language of lord Hardwicke in ö 9 1 
1 Jenes v. Weſtcomb, Pre. Cha. 316, Southcot v. Watſon treats ſpecific and 1m 
Newſtead v. Tehnſften, 2 Atk. 45. So, pecuniary legacies as ſtanding preciſely 1 
lis in Laz/en v. Lawſon, 7 Bro, Parl. Ca. upon the ſame ground in queſtions of 3M 
— zn, the ſame principle ſeems to have this nature however no caſe occurs in WE... 
|. prevailed, So, a legacy to one only the books in which diflin#- ſpecific le- 1 


of two or more executors ſhall exclude 


ol. neither from the ſurplus, becauſe the 
ing teſtator might intend to ſuch dne a 
5.) preference pro tanto, Coleſwworth Ve. 
hall Erangawin, Pre, Cha. 323. Ma ſon v. 
well Hawkins, 4 Bro. Parl. Ca. 1. Fohn- 
Fare fen v. Twwift (cited) 2 Vez. 167. Biſhop 
1 v. of Cloyne v. Young, 2 Vez. 91. Wilſon d. 
o, lvatt. 2 Vez. 156. The ſame rule and 
nore reaſon hold, where ſeveral executors have 
1 the uncgual pecuniary legacies. Braſpriage 
and v. I codroſße, 2 Atk. 69. Brauer v. 
Net Hunter, Bro. Cha, Rep. 328, although 
F kan in the. laſt caſe Daraell v. Bennet, 2 
Ver, Vern, 677, Bailey v. Mead & Porell, 
s con- 


Fre, Cha. 92. & 2 Vern, 361, and 
Fachell v. Fefferics, Pre. Cha. 169. and 
Bro. Parl. Ca. 167. were odjected 
is authorities againſt the determina- 
non. Then as to ſpecific legacies, it is 


exclude a fole executor, Randall v. 
Baade, 2 Vern. 425. Southcot v. N at- 
on, 3 Atk. 220. Martin v. Rebow, 
Bro, Cha, Rep. 154. and alſo, that 
Kiln Pecifc legacies of unequa! value 
© ſeveral executors ſhall not exclude 
dem, Blinkborne v. Feaſt, 2 Vez. 27. 


rau 
wid 


the teſtator there gave ſome ſpecific 
legacies to a man and his wife jointly, 


determined that a ſpecific legacy will 
gacies to a ſole executor. 


gacies of equal value to ſeveral execu- 
tors have excluded them from the ſur- 
plus, And the argument which ſup- 
ports this rule as to pecuntary, certainly 
does not apply with equal force to 
ſpecifie, legatees, ſince, it is very pro- 
bable that a teſtator may wiſh to diſtri- 
bute ſpecific quantities of ſtock, or 
particular debts, &c, &c. amongſt his 
executors in /ome particular manner, altho” 
equally in point of value and conſiſtent- 
ly with an intention that they ſhould 
take the ſurplus. Shrimpton v. Stanbope, 
(cited 3 Atk. 230.) is not a caſe of 
dijlint ſpecific legacies, for it appears 
from Reg. Lib. B. 1736. fol. 104, that 


whom he-alſo made his executors. And 
ſo, in Wilt; v. Brady, Parnard. 64., 
and. theſe caſes therefore ſeem like le- 
With re- 
gard to the admiſſion of parol evidence 
in cafes of this kind, Vide Rachfeld v. 
Carele/s, poſt, 2. vol. 158. and Duke 
of Rutland v. Dachejs of Rutland, poſt. 
2. vol. 210. f. i., 
N N.. 2 
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FARRIN G- 


TON WV. 


KnNnIiGHTLY. 
(a) 2 Vern. 361. 


(5) 2 Vern. 42 5. 


(c) Preced. in 
Chan. 182. 


551 ] 


(d) By lord 


Harcourt in the 
caſe of Ball ver- 
ſus Smith. Vide 


2 Vern. 678. 


(e) Vide the 
ſame ſaid by 


lord Cowper in 
the caſe of lady 
Granville verſus 


Ducheſs of 


Beaufort, ante, 


115. 


6—6WG 3 — — 


4 
f 


* 
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De Term. S. Trin, 1719. 
Thirdly, (a) Bayly verſus Powell in 1698, by lord Somnen, 


ave 
legacies to all the next of kin of the teſtator, and a ſmall le. 3 
gacy to the executors; in that caſe decreed the executors tg was | 
be truſtees. | 1 
Fourthly, (b) Randal verſus « Babes January 10. 13 VJ. 3 | becat 
by lord keeper J/7:ght, the teſtator made his wife executrix ule of 
and gave her an expreſs legacy; the wife decreed a truſtee q duch 
the ſurplus, according to the ſtatute of diſtribution. there, 
Fifthly. (c) Ward verſus Lant, Hill. 13 W. 3. by lord keeps Seco 
Wright, the teſtator made his wife executrix to whom he gave keepe 
ſome legacies, and hereupon ſhe was decreed to diſtribute the the ex 
ſurplus, creed 
$o that as to what has been ſaid (d) Cer PA that there ws Plus; 
but a ſingle precedent of the wife's being left executrix and of the 
having an expreſs legacy given her, wherein ſhe was declared» i * elery: 
be but a truſtee for the ſurplus : 1 
Lord chancellor ſaid he had now ſeen ſeveral of thoſe decrees, Thir, 
and that they made no (e) difference where the wife and wher Harcot 
a more remote relation had the executorſhip; for that ſtilin Nexecut 
all thoſe caſes, if there was no expreſs diſpoſition of the ſurplu in lieu 
the executor, whoever it was, had been looked upon but as: bad be! 
truſtee, with reſpect to ſuch ſurplus, for the next of kin. band, | 
And his lordſhip ſaid, that he had ſpoke with Mr. Yernn ni dert 
his life-time + upon this ſubject, who ſaid that there had ben . e. 
ſo many decrees upon the point where a legacy was given tou tne dey 
executor and no diſpoſition of the ſurplus, that the executor wi" e 
but a truſtee of ſuch ſurplus, and this point had been ther- | aiband 
by ſo fully eſtabliſhed, that he did not think it worth wü u 3! 
take notice of any latter decrees of this nature; apprehend eule te 
it to be a principle as much fixed, as that fee- ſimple land out det he 
deſcend to the heir. | | Pp . 
His lordſhip likewiſe took notice of the precedents which hi : 4 : 
been left with him by the other fide, As * b 
Firſt, the ducheſs of Beaufort's caſe, February 24, 11% : 
where the firſt duke of Beaufort gave the uſe of his plate to ho 1 
But 


ducheſs for life, whom he made executrix, and afterwa 3 
444 ha 


a 


» ” * 
9 4 « FT * 4 
A 1 * i £7 FE % C3 — 
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> the February before this decree was pronounced. Fos 7 
| gal . * is 


De Term. S. Trin. 1719. 


gave the plate to his grandſon the late duke, without diſpoſing 
of the ſurplus 3 * and decreed by lord Cowper that the ducheſs 
was but a truſtee as to the ſurp:us, for the next of kin; but 
reverſed by the houſe of lords; the reaſon of which might be, 
becauſe this was not properly a deviſe to the ducheſs of the 
ule of the plate, but rather an exception or reſervation to the 
ducheſs, a deviſe of the plate to the grandſon, reſerving the uſe 
thereof to the duchels the executrix for her life. 


Secondly, Meſtcomb verſus Jones (1) Mich. 10 Anne, by lord 
keeper Harcourt, where a leaſe for years was bequeathed to 
the executrix for life, with remainder over to 7. S. and de- 
creed that the executrix was not barred of the undiſpoſed ſur- 
plus; and this his lordſhip held might be ſo, within the reaſon 


Wa l - > 
. of the ducheſs of Beaufort's caſe ; for it being an exception or 
tu reſervation of the term to the executrix for her life, it was not 


| properly a deviſe to the executrix, and conſequently no bar. 


lee Thirdly, (a) Ball verſus Smith, Hill. 10 Anne, by lord keeper 
vhere Farccure, one deviſed ſome plate to his wife which ſhe had as 
ll in executrix to her former huſband, and two other pieces of plate, 
rplus in lieu of, and recompence for ſome other plate which likewiſe 
t 81 bad belonged to his ſaid wife as executrix to her former huſ- 
band, but which the teſtator had himſelf diſpoſed of; and made 
no deviſe of the ſurplus: Decreed, this ſhould aot bar the wiſe 
of the ſurplus of the teſtator's perſonal eſtate, for this reaſon, 
tie deviſe to her of the plate which ſhe before was intitled to 
as executrix of her former huſband was void, the ſecond 

uſband having no power to diſpoſe of that by his will, + though 


ile u might do it by act executed in his life-time; alſo às to the 
_ leviſe to her of the other plate, in lieu of, and recampence for 
non hat he had diſpoſed of in his life-time, out of that which be- 


onged to her as executrix, it muſt be reaſonable to conſtrue 
us as a reſtitution rather than a gift, 


His lordſhip ſaid there were ſeveral other precedents on each 
ide, but theſe he thought to be the moſt material. 


FaRRING- 
TON &v. 
KNIGHTLY. 


11 


(4) 2 Vern. 678. 
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o laxe 1: conſidered as a legacy given by her huſband. 


(1) Pre. Cha, 316. 
Sf” 


2 5 g 
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But by the report of this caſe, 2 Vern, lord Harcourt ſaid he was content 
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De Term. S. Trin. 1719. 


That as to the reaſon of the caſe it was moſt plain, the 


making a perſon executor ought not to amount to a gift of the E 
teſtator's perſonal eſtate; it was no more than making him x perſ 
truſtee, the very word executor importing ex vi termini that he give 
was only appointed to execute the will, and to have noting ratio 
but the management of the perſonal eſtate. in, 
That this was demonſtrable by a very common caſe: As il 1 
I make A. my executor, and ſay no more, and 4. dies inteſtate, bis e 
without diſpoſing in his life-time of this perſonal eſtate, (a) my | eftatc 
next of kin, and not the next of kin of my executor, ſhall have to ſa) 
adminiſtration de bonis non, together with all my perivuy allth 
eſtate, | that f 
Whereas were J to make A. my executor, and alſo give hin i An 
my perſonal eflate, and die, and afterwards my executor ſhoull f els) 
die inteſtate, without diſpoſing of my perſonal eſtate, the next iſ © (eſe 
of kin and adminiſtrator of my executor ſhould have this per- 95 
ſonal eſtate, and not my next of kin, which is a demonſtration, 59 19 
that the making a man executor is not giving him the pet. 5 5 
ſonal eſtate; for in the one caſe only, where the perſonal eftate Toe 
is given to the executor, on the death of ſuch executor, ſhal 
his next of kin have the perſonal eſtate, but not in the other, FONG: 
That the executor is but a truſtee, and ſuch, as well with Ep 
regard to the legacies given by the will to a (5) third perſon, erlonz 
as to the reſt of the perſonal eſtate, is plain, in that if the en . 
teſtator by will gives a legacy (ſuppoſe the legacy of a horl) WF... 1 
to F. S. and dies, {till the legal property of this horſe is inthe 
executor, as much as the legal title to the reſt of the teſtator' 
perſonal eſtate, and ſuch legal property of the horſe continues Str \ 
in the executor until he aſſents to the legacy. _ 
By the ſtatute of diſtribution the ſucceſhon to the perſonal & R 
eſtate is as much ſettled and fixed in the next of kin (where it J. K. 
is not diſpoſed of by the will) as by the common law the tite Ganor 
to the real eſtate is fixed in the heir at law, if not given a2 Bi. wn 
by the will; and therefore it might in reaſon be a queſtion, iter, an 
even if there were no expreſs legacy given to the executors, nn honor, 
any diſpoſition of the ſurplus by the will; for it ſeems within | 
the reaſon of the caſe, where a man by his will deviſes his rea 
eſtate to J. S. for the payment of his debts, after paymen Object 
thereof the deviſce is clearly but a truſtee for the heir. e land v 


Even 


De Term. S. Trin. 1719. 


Even ſo by making an executor, J make him a truſtee of my 
perſonal eſtate for the payment of my debts; and if I do not 
give him the ſurplus, why ſhould not ſuch an executor par: 
ratione be a truſtee for my next of kin? But this may be car- 
ring it too far. | 


However, where the teſtator by expreſs words has ſaid that 


| eſtate, it were offering violence to the will, for a court of equity 
to ſay ſuch executors ſhould not only have 507, a- piece, but 
all the reſt of the perſonal eſtate ; this would be indeed ſaying, 
that ſuch executors ſhould have all and ſome, 


| An executor has nothing in his own right, but what is ex- 

preſsly given him by the will, and ſo differs from an heir who 
is ſeiſed in his own right; and it is moſt reaſonable, that where 
a teftator gives his perſonal eſtate from his neareſt relations, 


ali [oy ſe, elſe why ſhould it be preſumed? Beſides this 
_ caſe is the ſtronger, in regard the will is plainly an imperfect 
p_ and unfiniſhed will; and it is not to be imagined but that 
if the teſtator had compleated it, he would have given a com- 


petency to his next of kin, which he has here not done, 


Upon the whole; here being an expreſs legacy of 501. to 
each of the executors, and no Jilbolition of the ſurplus of the 

erſonal eſtate, the executors are but truſtees with reſpe& to 
luch ſurplus, which muſt go to the next of kin, according to 
the ſtatute of diſtribution. 


with 
erſon, 
if the 
horſe) 
in the 
Lator's 


ins i S Matthew Jeniſon verſus Lord Lexington. 


A Tenant for three lives to him and his heirs, aſſigns over 


erſond his whole eſtate in the premiſles by leaſe and releaſe, 
dere ; dF. S. and his heirs, reſerving a rent of 100. a year to the 
he ute 


Agnor, his executors, adminiſtrators and aſſigns, with proviſo 
nat upon non-payment the aſſignor and his heirs might re- 
ater, and the aſſignee covenants to pay the rent to 4. the 
flo Sao, bis executors and adminiftrators. 


en awWi) 
ueſtion, 
ors, 10! 
Within 
his red 


payment Objected, This rent reſerved comes in lieu of land, and as 


* !and would have gone to the aſſignor and his heirs, ſo ſhall 


Eren G + the 


his executors ſhould have 50/7. a-piece out of his perſonal 


FarRING=_ 
TON v. 
RNIGHTLYs 


( 555 “J 


Caſe 160. 


| Maſter of the 


Rolls. 


2 Eq. Ca. Ab. 
430. pl. 10. 
J. S. leſſee of 
land to him and 
his heirs for 
three lives, 
aſſigns the 
whole eſtate, 
reſerving a rent 
to him and bis 


executors, and dies, his executors and not his heir are entitled to the rent. 
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Sir Mar- the rent, and this is further explained by the proviſo, which 
THew JENT- ſays the aſſignor and bis heirs ſhall enter. 


SON v. 5 
Lord Lrx- On the other ſide 1 inſiſted, that the aſſignor having parted 
INGTON, with his whole eſtate for all the three lives, he had no reverſion 


left in him to which the rent could be incident ; and therefore 
it being by expreſs words reſerved to the executors, it ſhould 
go to them for the three lives. That in caſe one ſeiſed in fer 
ſhould leaſe the premiſſes for years, reſerving a rent to the 
le ſſor and his executors, this would prevent the rent from going 
to the heir, though he had the reverſion, and the rent in ſuch 

(s) 3 1nft, 47. a. caſe would (a) ſink after the death of the leſſor, and would na 
go to the executors, becauſe they would not be intitled to the 
reverſion to which the rent was incident: So if tenant for 
three lives were to make a leaſe for years, reſerving a rent to 
him and his executors, it would not go to his heir, neither to 
his executors ; but in the principal caſe, there being no n. 
verſion to which the rent was incident, it might be reſerved to 
the executors. For 


That when the whole eſtate was granted away, reſerving 
rent, the reſervation of the rent was like a new grant fromthe 
aſſignee, and there was no doubt but a rent might be granted 
or aſſigned to one and his executors for three lives, That i 
Sacheverel (b) and Frogate's caſe, where a man ſeiſed in fe 
leaſed the premiſſes, reſerving a rent to himſelf, his executors 
and adminiſtrators during the term, it was the words [during 
the term] which made it a $oue reſervation to the heir. 


3) 2 Saund, 
362, 307. 


Cur” It is a plain caſe and no need of mooting it; heres 
no reverſion to the aſſignor, and the rent is by expreſs word 
reſerved to the executor, the proviſo for the heir to enter is nd! 
material, as long as the reſervation of the rent is to the ext- 
cutor, for in ſuch caſe the heir is a truſtee for the executor; i 
diſmils the bill with coſts, 


1857 4 


(% Trin term. Afterwards (c) this matter came on again by a bill of intet- 


172%. 


Maithew Jenniſon made default; and lord chancellor King ſaid, 
that if the reſervation were void, yet the covenant muſt be 


pleader of the duke and ducheſs of Rutland's daughter, beit 
and executrix of lord Lexington; at the hearing of which, dit 


plainly good, which was to pay the rent to the executors and 


adminiſtrators 6f A. the aſlignor ; 5 but the court inclined th 
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nere being no reverſion, the rent during the three lives might Sir Mar- 
be well reſerved to the executors; and at length decreed it to THEW JENT- 
| S0 v. 
4 the executors. {a= MY 
A INGTON, 
re | 
id Baugh ver/us Holloway. Caſe 161. 
ſee Ed : Lord Chan- 
Fi NE makes his will and (int“ al“) deviſes lands to A. and cellor 
| his heirs, in truſt to pay the teſtator's heir at law 2001. Faun. 
+ and there are three witneſſes to the will, one of which is A. he op 
himſelf the deviſee of theſe lands, | One of the three 
not : | U. witneſſes to the 
ws 
the of part of the land; whether not a good witneſs, if he aliens the land without core 32 
for „„ ; | 
* The heir brings his bill to impeach the will for want of 
1 three credible witneſſes, in regard A. the deviſee of the land is 
* not a credible witneſs, but a party intereſted. 
do Whereupon Sir Robert Raymond obſerved, that it had been 


determined in the caſe of (a) Hildyard verſus Jennings by lord 
chief juſtice Holt, that the will as to this deviſe only, was 


* void, and then A. would be a good witneſs. as to the reſt (5) of 
2 the will. | 


Nay, that even with reſpect to the lands deviſed to A. if 4. 
had aliened ſuch lands without any covenant or warranty, or 
had not by taking the rents and profits been liable to account, 


hat in 
in fee 
cutols 


during 
een a good witneſs to the whole will; juſt as if 4. had been a 


legatee of money and (c) had releaſed the legacy, there could in 
ſuch caſe (as every day's experience ſhews) have been no ob- 
jection to his evidence. 


here! 

word 
x is not 
the ext- 
ator ; 


The court ſaid nothing as to this point, but that the heir 
ought to have conteſted the will at law; and if it had been ad- 
Judged againſt him there, (viz.) that the will was good, then 
e might have come here for the 200/. wherefore retain the 
ill for a year from Michaelmas term next, that the plaintiff 


"ay have two affizes to try this will, but let the plaintiff pay 
he defendant his coſts. (1) I 


of intel 
ter, bei 
hich, di 


| ing (a 


he would, according to the above mentioned reſolution, have 


(4) Carth. 514. 


[ 558 ] 
(+) Vide Sainb. 
296. 


(c) S$wiod, ubĩ 
ſupta. 


muſt de 


* — * 5 1 


(1) Vide Windham v. Cheraoynd, I from the regiſter's book, and the credi 


tors 2088 «rr. 414, in which this caſe of Raug bility of wi 11; 
b 6 5 y of witneſſes atteſtin 4 
ned tu Hiuloxway is ſtated by lord Mansfield ſideted at large. ang 
here f 
| EE 3 Marlow 
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Cala 162. 


2 Eq. Ca. Ab. 
£16. pl, 6. 
One borrows 
money during 
his infancy, and 
applies it to the 
buying of neceſ- 
ſaries, and after - 
wards coming 
to age deviſes 
his lands for 
payment of his 
debts ; this 
debt contracted 
during infancy 
is within the 
truſt. 


1559 J 


) Salk. 279. 
186, 387. 


Infant barrows 
money and ap- 
plies it towards 
payment of his 
debts for ne- 


liable to pay 
this in equity, 
though not at 
Laws 


and having during his infancy borrowed money (which more 


_ «ſſumpſit for money lent him during bis infancy, the defendai 


ceſſaries; infant 


De Term. S. Trin 1719. 


Marlow verſus Pitfeild. 


NE Piitſeild an infant, whoſe eſtate was conſiderable 
but conſiſted chiefly of a reverſion after his father, 
death, having married without his father's conſent, was there. 
upon diſcarded by him, and forced to take a houſe for himſelf 
and his wife. Not long after this he attained his full 28, 


ſo borrowed amounted to 1307.) and therewith bought ſome 
neceſſaries, made his will, deviſing his real eſtate to truſtee 
for the payment of his debts with n. 


The queſtion was, whether the monies actually advanced i 
the teſtator Pitſeili during his infancy were to be ne within 
this truſt? 


His honour the ms of the rolls took time to conſider d 
it, and now gave his opinion that this money actually lent to 
the teſtator, though during his Infancy, v was within the trut 
and ought to be paid, 


Fir/t, The court admitted that if an infant be ſued in u 


may plead non aſſumpſit, and give the infancy in evident, 
which demonſtrates that the promiſe or contract is void, zl 
therefore to be given in evidence on non aſſumpſit, as was It 
ſolved by Trely chief juſtice. (a) And the diverſity is betwit 
the deed or bond, and the bare promiſe of an infant; is 


though the latter be merely void, ſo as to enable the defendan 7 
to plead non aſſumpſit, yet in caſe of the former, the inf and at 
cannot avail himſelf of the Wes. © of non eft facium, but mui to his 
plead his infancy. F tended 
Secondly, Though the law be, that if one actually lo" be 
money to an infant, even to pay for neceſſaries, yet as the ſz. nog 

fant in ſuch caſe may waſte and miſapply it, he is there! 
not liable, according to the reſolution in Salk. 279. it is hot Hal, 
eyer otherwiſe in equity; for if one lends money to an inf Odtaing 
to pay a debt for necęſſaries, and in conſequence thereof the 1 — 
fant does pay the debt, here although he may not be liable | (10 1 
part 


law, he muſt nevertbeleſs be ſo in equity; becauſe in t. 


De Term. S. Trin. 1719. 


caſe the lender of the money ſtands in the (a) place of the 3 v. 
perſon paid, viz. the creditor for neceſſaries, and ſhall recover | __ 38 
«a an 
in equity, as the other ſhould have done at law. athe =, 
| f l Harris v. Lee. 
le Thirdly, His honour thought that as equity ſhould take care [ 560 J 
5 of creditors, ſo it ought to ſhew it's concern for infants, and 
0 not give any encouragement whereby theſe might be drawn in 
liel during their infancy to take up ſuch ſums as might ruin them; 


and therefore had there been in the principal caſe the leaſt 


a 

. circumſtance of fraud, or had the money been advanced to 
Bo ſupply the infant's extravagancies, he ſhould have been of a 
tees different opinion; but here the principal ſum being but 130 J. 


and the infant's eſtate conſiderable, and he being on his 
father's diſpleaſure left deſtitute and obliged to borrow money 
| for his neceſlary ſupport, it could not be imagined but had 
the teſtator been now living, and been aſked the queſtion, 
whether the debts which he had actually and without fraud 
contracted, ſhould be paid within the truſt ? he would have 
| {aid that they ought to be paid. | 
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e tru Wherefore conſidering all circumſtances, and particularly 


ſince he did not barely deſire that his debts ſhould be paid, 
but with intereſt alſo (which is unuſual) ; it was decreed, that 
this money actually lent as aforeſaid, though during the teſta- 
| tor's infancy, was within the truſt, | 
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wo Ex parte Salkeld. Caſe 163. 

betum | Lord Chan- 

ant; fat Alkeld was a clothier in town, and Hale made. cloth in cellor 

jefendan Miliſbire; Salkeld was indebted to Hale in 180 J. for cloths, PARKER, 1:24 
he inf and afterwards by bill of ſale aſſigned over theſe cloths int' al © RNS i 


but muß to his father-in-law Jackſon towards ſatisfaction of a debt pre- = commiſſion of 


a bankruptcy, and 
tended to be due from him to Fackſon. . proves his debt, 


and js prevailed 


255 2 ** * 
2 * $7 Bs. ER 
A 


ually le ©" + be an aſſignee, (being informed that otherwiſe he ſhould loſe his debt) yet if the bankrupt has 
; do eſtate, the creditor may take the bankrupt in execution, if he will waive any benefit of the 
as the 10 laure, (1) 


therelon 
it is ho- 
an infa 
eof the 
E liable | 
ſe in t. 

05 


Hale brought an action at law againſt Salkeld, and having [ 561] 


obtained judgment took him in execution on a Ca. Sa. and 
—ͤ was. 4 


« . » 1 ** | Fl — I 2 
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(1) Ex parte Capot, 1 Atk. 219. Lindſey, 1 Atk. 220. Ex parte Dor- 
Ex | Sg 
parte ard, 1 Ack. 153. Ex parte willierg, 1 Atk. 221. 
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Ex parte 
SALKELD. 
(a) Vide 5 Geo. 

ca; 24+ 


[ 562 ] 


The mln of 

a creditor” s com- 
ing in under the 
commiſſhon, and 

proving his de bt, 


way be to oppoſe the bankrupt's being diſcharged, 


De Term, 8. Trin. 1719. 


this was about two years ſince; and an act was made the (a) 
laſt ſeſſions, whereby a bankrupt, in caſe he ſurrenders him. 
ſelf, be examined, and four fifths in value and number of hi; 
creditors ſign his certificate, and teſtify their conſent, Oc. is 
to be diſcharged. 


After this, the bankrupt's father-in-law takes out a com- 
miſſion of bankruptcy againſt Salke/7, under which Hale is 
prevailed on to come and be aſſignee, being told that other. 
wiſe the bankrupt's father-in-law would fink the eſtate and 


get him diſcharged, 


It proved that the bankrupt's remaining eſtate was but ſome 
few ſhillings, and ſome deſperate debts, 


Salk:ld the bankrupt petitions that he might be diſcharged 
out of execution, ſince Hale, at whoſe ſuit he was taken in 
execution, had come into the commiſſion, and proved his 
debt, nay was the aſſignee under the commiſſion, and that this 
had been often ſettled; nor could it make any diverſity, wie- 
ther the bankrupt's eftate was great or ſmall, for the creditors 
could have but all: that though Hal: had propoſed waiving al 
benefit and advantage accruing from the commiſſion, yet this 
was now too late, he having come in under it, prove&his debt, 
and conſented to be aflignee, which was a plain election to pro- 
ceed this way, and being once made could not be waived after- 
wards, 


On the other ſide it was inſiſted, that if fraud appeared on 
the bankrupt” s ſide, and an honeſt debt on the creditor's, equi 
ought not to interfere in prejudice of the honeſt creditor, and 
in favour of the fraudulent bankrupt ; which lord chancel 
admitted, 


That here was fraud apparent, when the bankrupt's father- 
in-law took out the commiſſion, which muſt be intended 11 
favour of the bankrupt, and not of his creditors; whereas tis 
creditors good is the proper end of ſuing out commiſſions. 


That it might be thought neceſſary Hale ſhould prove bi 
debt before the commiſſioners in order to oppoſe the bankrupts 
diſcharge and this was held to be reaſonable by lord chancelli. 
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That the reaſon of it's having been frequently ruled that a 
creditor could not come in before commiſſioners, and then 
detain the body of the bankrupt in priſon, was, becauſe it 
would be unconſcionable the creditor ſhould detain the bank- 
rupt's body in cuſtody for non-payment of his debts, and yet 
ſeiſe all his eſtate wherewith he was to pay them; but this caſe 
differed, the bankrupt having no eſtate left to ſeiſe, in regard 
all had been before made away by the bill of ſale to his father- 
in-law. 


That another reaſon why the creditor ſhould not detain the 
bankrupt's body in priſon for a debt, was becauſe by coming 


into the commiſſion the creditor elected to have the benefit of 


the bankrupt's eſtate towards ſatisfying his debt, and therefore 
ought to waive his former execution of the body; but here 
could be no election of an eſtate where there was none; and 
this was like the caſe of an elegit to extend the moiety of the 
land, where after ſuch an execution, the plaintiff, it was true, 
could not take the perſon of the defendant, but if the ſheriff 
ſhould return that there was no land, this would be no elec- 
tion, and the plaintiff might afterwards take the body of the 
defendant. Notwithſtanding, that in this caſe the creditor, to 
ſhew he was ſatisfied there was no eſtate of the bankrupt left 
to be diſtributed, was willing to waive all benefit and ad- 
vantage under the commiſſion. | 


Cur) : This commiſſipn is plainly ſued out fraudulently by 
the bankrupt's father-in-law to diſcharge the bankrupt out of 
cuſtody; the propoſal is fair on the creditor's fide, to waive 
any benefit under the commiſſion, and therefore ought to be 
accepted; the creditor cannot be ſaid to ele to be ſatisfied 
out of the eſtate, where there is none, which more particularly 
diſtinguiſhes this caſe, 


Iwill not diſcharge this bankrupt to the prejudice of a cre- 
ditor, where it appears on the face of the thing, that the com- 
miſſion was ſued out in favour of the bankrupt himſelf by 


his father-in-law, and not for the — and rastete of 
creditors, 


Pinbury 


Ex parte 
SALKELDs 


No election in 
caſe of a credi- 
tor's coming in 
under the com- 
miſſion to be 
paid out of the 
baakrupt's ef- 
fects, it no ef- 
fects. 
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Argument of 
fraud if the 
commillicn be 
ſued out by the 
bankrupt's fa- 
ther, in order to 
diſcharge the 
bankrupt, | 


Caſe 164. 


cellor 
PAK KER. 


Ve Ts 758. 


12 Wille. 


The feverx! 
ſenſes of the 
words (dying 
tnout iſſue). 
(a) Ante Ni- 
cho as verſus 


Hooper, 198. 


Lord Chan- 
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D 


Pinbury verſus Elkin, (1) 


NE makes his wife executrix, and gives her all his 
goods and chattles; provided that if ſhe ſhall dig without 


i Mie by the ſaid teſtator, then after her deceaſe 80 l. ſhall remain to 
in Chan. the teſtator's brother J. S. afterwards the teſtator dies, 


55 . Ab. 246. pl. 9. One poſſeſſed of a perſonal eſtate, deviſes if his wife dies ſans iſſue by him, 
1+ 1 301, ſhall be paid to his brother, good. Alſo good, though the brother dies in the life of | 


i S. the teſtator's brother dies in the life-time of the teſta. 
tor's wife, and then the wife dies without iſſue, upon which 
the queftions were, ft, whether this legacy of 80/. was 
originally good, it being to take effect in cale the teſtator's 
wife ſhould die without iſſue by the teſtator? 


Secondly, Whether if originally good, it was not ſince be- 
come void by the death of J. S. the legatee in the life-time of 
the teſtator's wife, and before the contingency happened! 


This caſe being argued before lord chancellor, his lordſhip 
took time to conſider of it, and now gave judgment. 


He ſaid, that the words [dying without iſſue] had ſeveral 
ſenſes (a); as fir/t, a legal ſenſe, when there was a failure of 
iſſue of tenant in tail, ſo as to intitle the remainder-man, or 
reverſioner to a formedon in remainder or reverter, which is, 
whenever there is a failure of iſſue of the body of tenant in 
tail, | 


Secondly, Another ſenſe of dying without iſſue was, if the 
party died without ever having had iſſue, and that was the ſenſe 
put upon theſe words in the cafe of Brett verſus Pildridge, cited 
in 1 Sid. 102. and in 1 Keb. 248, 462. where a man gave 2 
portion with his daughter in marriage, and the huſband co- 
venanted with his father-in-law to repay him 500 J. part of 
the portion, if the daughter ſhould dye without iflue within two 
years after the marriage; the daughter had iſſue within two 
years, but ſhe and afterwards her iſſue died without iſſue 
within the two years; and the caſe coming on in chancery 


— IEEE 


_ 
r 


. 1) Reg. Lib. B. 1718. fol. 511. 
(1) Reg ke 5 _ 
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was referred to the opinion of four judges, who all held, that 
the father ſhould not have any of the portion back again, in 
regard there once had been iſſue of the marriage. 


Thirdly, But by the third ſenſe of a perſon's dying without 
jſſue, is intended, without leaving iſſue at the time of his (a) death, 


and in this ſenſe the words [dying without iſſue] ſhall be 


taken in the principal caſe; which indeed ſeems to be the 
natural meaning of theſe words : for taking the caſe to be that 
J. S. dies leaving a ſon, and afterwards that ſon dies without 
iſſue, and one ſhould afk any gentleman (not of the bar) whe- 
ther FJ. S. died without iſſue? it would be naturally, truly 
and properly anſwered no: F. S. did not die withoat iſſue, 
but left iſſue a ſon ; but that ſon is ſince dead without iſſue, 
ſo that now F. S. is dead without iſſue; for the words [die 
without iſſue] are relative to the death of the party, and it is 
plain, that at F. 8's death, when he left a ſon, he did not die 
without iſſue. 


Moreover, in the principal caſe, the words import ſtrongly 
that they are to be intended in this ſenſe (to wit) dying with- 
out iſſue living at the party's death, becauſe the legacy of 801. 
(being the legacy in queſtion) if the wife ſhould die without 
iſſue by the teſtator, then after her deceaſe is to remain to the 
teſtator's brother (5), which words then after i. e. immediately 
after, would be inconſiſtent and repugnaat, if the dying with- 
out iſſue ſhould be taken in the other ſenſe whenever there 
{hal] be a failure of iſſue ; for this would be carrying the pay- 
ment beyond the day; it would be as abſurd as to appoint the 
day of payment to be to morrow, if it ſhall rain this day twelve 
month, which is to make the condition over-reach the day of 
payment. (2) 


Alſo his lordſhip aid, that taking the 80 J. as intended to be 
given whenever there ſhouldbe a failure of iſſue of the body of 


| the teſtator's wife by him; this would be a ſtrange clog upon 


a perſonal eſtate, and ſubjecting it to the payment of a ſum of 
money (as it might happen) one hundred years hence, when 


— 


* 


PIN BURN v. 
ELEkIN. 


[ 565 ] 
(a) Ante ubi 
ſupra, & poſts 
Forth verſus 
Chapman, 6664 


(b) See the caſe 
of Hughes ver- 
ſus Sayer, 
Ante 534. 


566 


(1) Sed Yide Beauclerk v. Dormer, 
2 Atk. 311. Bigge v. Benſley, Bro. 
Tha, Rep, 190. as to the effect of the 


word “e then” in limitations of eſtates 
and framing contingencies, 


n 


Pix nuR v. 
ELEIN. 
(4) Vide ante 
Nichols verſas 
Hooper 198. 
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(3) Vide poſt 
Pleydel verſus 
Pleydel, 750. 


to find out his repreſentatives. 


De Term. 8. Trin. 1719. 


it would be no kindneſs to the legatee, in whoſe favour it was 
(a) perſonally intended; but by that time he muſt be ſuppoſed 
to be dead, and it might be difficult at ſuch a diſtance of time 
Not but that a covenant to 
pay a ſum of money when there ſhould be a failure of iſſue of 
the body of B. would ſurely be (5) good. 


As to the other point in the principal caſe, that the teſta- 
tor's brother who was the legatee of the 80 /. in queſtion, was 
dead before the happening of the contingency, that is, before 
the teſtator's wife died without iſſue, the court ſaid, they were 


of opinion, this poſſibility would go to the executors of the 


legatee. That it was true in Swinburne 461, 462, Cc. ſome 


cafes were put which ſeemed to import the contrary ; but 


thoſe cafes were ſo darkly put, and with ſo many inconſiſten- 
Cies, as to be all over-ballanced by the opinion of lord Mit- 
tingham in 2 Vent. 347. (anonymus Caſe) where a man deviſed 
100 l. to A, at the age of twenty-one years, and if A. died 
under age, then to B. B. died in the life-time of A. and 
afterwards H. died under age, yet decrecd that the executars 
of B. ſhould have this 100 J. (1) 


Therefore decree that the plaintiff ſhall have his legacy of 
80 l. with intereſt from the death of the oor s wife, and 
alſo his coſts. 


Caſe 165. 


Lor! Chan- 
cellor 
PARKER. 


See more relat- 
ing to this caſe, 
pol}. 72%. 
Out retuſed 
to publiſh depo- 
i ions de bene 
elſe, in order to 
compare them 
with the depo- 
fitions in the 
ſame cauſe, 
taken on an ex- 
aminatiou in 


chief. 
1567 J 


(1) Fearne's Cont. Rem. 444. Barnes v. Allen, Bro, Cha. Rep. 181. 


Cann ver/us Cann. 


H E plaintiff examined witneſſes de bene ęſſe, and after- 

wards examined them in chief, and the cauſe was 
heard; but the court taking time to conſider of it, and the 
defendant obſerving that ſome of the witneſſes examined by 
the plaintiff to prove the will in queſtion (which was by the 
plaintiff alledged to be made by Sir Robert Cann the defendant's 
father ſubſequent to that will under which the defendant 
claimed, who was the younger fon of the ſaid Sir Robert Cann) 
had confeſſed, that they would not ſwear the defendant's 
father did ever ſign the ſaid will, and that yet the ſame wit- 
neſſes, when examined in chief, had ſworn poſitively the ſaid 
1 | defendant's 


If 


publif 


amir 


: 98. OW. a 


after- 
ſe was 
ad the 
ned by 
by the 
ndant's 
fendant 
t Cann) 
ndant's 
e wit- 
the ſaid 
-ndant's 


De Term. 8. Trin. 1719. f 


defendant's father Sir Robert Cann did ſign the will, which 
pretended will was alledged by the plaintiff to have been ſup- 
preſſed by the defendant's mother-in-law, and by the defend- 
ant himſelf. 


The defendant having reaſon to believe, that the witneſſes 
when examined de bene z/ſe, did not fwear fo fully, as they had 
been prevailed upon to do when examined in chief, petitioned 
the lord chancellor, that theſe depoſitions de bene eſſe might be 
publiſhed, or at leaſt that his lordſhip would be pleaſed to 
order them to be brought before him for his inſpeCtion, which 
in this caſe his predeceſſors lord Sommers and lord Cowper had 
done, in order to ſatisfy themſelves whether the cauſe which 
had flept ſo long as years, ſhould proceed or no. 


And for the petition it was urged, that it could not be 
thought that the plaintiff himſelf ſhould oppoſe this prayer, it 
being only to diſcover truth, which the plaintiff would hardly 
own he was afraid ſhould be diſcovered. That though this 
was not known to have been done before, yet the reaſon was, 
becauſe it might be a wrong to the defendant to have theſe de- 
potitions publiſhed ; for that the defendant would have no op- 
portunity of croſs-examining the witneſſes which the plaintiff 
had examined de bene eſſe ; but when the defendant himſelf de- 
fred to have theſe depoſitions publiſhed, volenti non fit injuria. 


Lord chancellor: It is admitted on both ſides, that what is 
now aſked, (viz. the publication of the depoſitions taken de 
bene e/ſe) was never yet done; and it being without any pre- 
cecent, there ought to be very ſtrong reaſons to prevail with 
the court to do it. The reaſon why the court allows the 
taking of depoſitions de benz efſe is, either from a contempt of 
ihe party in not anſwering, and thereby preventing the joining 
vt iflue, or elſe where the party is in danger of loſing his wit- 
neſes in caſe of death, by reaſon of ſickneſs or age, ſo that 
there may be ground to apprehend their not living to be ex- 
amined in chief, but if theſe witneſſes do live and are examined 
in chief their depoſitions de bene eſſe ſhall fall to the ground, 
andare as it were buried, having anſwered the whole purpoſe 
for which they were taken. 

If the depoſitions de hene eſſe in the preſent caſe were to be 
publiſhed, or any ways made uſe of apainſt the witneſs ſo ex- 
amined de bene ee, ſuch witneſs ought to have a copy of the 


3 | cepolitions 


Cann vv. 
CanN.. 


[ 568 ] 


The reaſon of 
examining a 
witneſs de bene 
eie. 


Whether a pro- 
ſecution for 
perjury will lis 
on a depoſition 
cen de bene 


t 
eſſe. 
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CAN N w. 
Ca x. 


depoſitions before he is examined in chief; to the intent that 


De Term. S. Trin. 1719. 


he may have due cautionary means allowed him, to prevent 
his contradicting himſelf, which is always done in the like 
caſes; alſo many queſtions might ariſe, if it ſnould happen that 
the depoſitions de bene eſſe were quite contradictory to the de. 
poſitions in chief; for I do not think it can be perjury at 
+ law, there being no iſſue joined, as there muſt be before the 
depoſitions are taken in chief. | 5 


And as to ſeeing theſe depofitions myſelf, it is true, lord 
Sommers and lord Cooper did order copies to be brought to 
them to inſpect; but that was for enabling them the better to 
judge whether the plaintiff in thoſe cauſes, after ſo long time 
elapſed ſince the commencement of them, and ſo many tranſ- 


| | fout) 
actions in them, ſhould be allowed after the plea to | proched plai 
to a hearing; but as this cauſe has ſince proceeded to a hear. pric 
ing, for me to read theſe depoſitions de bene eſſe in my ſtudy, the 
if I ſhould there form any judgment upon them, it would be this 
ſtrange that that ſhould guide me, which no other perſon is affic 
to know any thing of. | Fl „ 
No, let all people be at liberty to know what I found ny 0 
judgment upon; that ſo when I have given it in any cauſe, track 
others may be at liberty to judge of me. | 8 c 
| Wherevpon the petition was diſmiſſed, the court refuſing 4M 
to publiſh the depoſitions taken de bene eſſe, | | 8 
Note; Mr. Vernon who was againſt publiſhing theſe depoſi- I Plaint 
tions inſiſted very much, that what was aſked was without pre- where 
cedent ; tho' what was now ſurmiſed, muſt have often before era 
happened, and nothing was ſworn in the depoſitions after iſſue fuß, i: 
joined, but what was very probable, namely, that a father who Wran(a, 
had made his will in favour of his younger ſon, on that younger its ſ. 
ſon's drawing his ſword againſt his father, and attempting w the 
take away his life, ſhould afterwards revoke this will which he Hnterpe 
had before made in favour of ſuch younger ſon. Cur 
— 5 | | —— a; 
+ Cro, Car, 352. 3 Inſt. 167. And yet it ſeems as if ſuch depoſitions taken art of 
de bene eſſe, upon a bill to perpetuate the teſtimony of witneſſes, where there 1 aid, fh 
no iſſue joined, on the death of the witneſs may be read in evidence, Cart. feren, 
205, ' hou 
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DE 1570 ] A 
. : . F 
Term. S. Michaelis, 1719. I 
| | : wt 
= Cud verſus Rutter. Caſe 166. «j 
v1 3 | At the Rolls, 71 
to HE defendant, in conſideration of two guineas paid 3 „ 
me down, did by note under hand agree to transfer 1000 J. cited in Prece- M 
n- futh-ſea ſtock at a fixt price at the end of three weeks; the ici Spe i 
ped plaintiff on the day demanded the ſtock, and offered to pay the So neo 5 
ear price; but on the defendant's inſiſting that he would only pay 2 Eg. Ca. Ab. 8 
udy, the difference, and not transfer the ſtock, the plaintiff brings = Pl * 9 
d be this bill for a ſpecific performance, and to have the ſtock "A e. * 0 
pn is aſſigned. | | | Fr of an 1 
| agreement to transfer South ſea ſtock, 1 jl 
| my Objected, That the compelling a ſpecific execution of con- | 
05 tracts muſt be allowed to be diſcretionary in this court, and 
5 tere was not a ſingle inſtance or precedent, where it had 
ruin been done in ſuch a caſe as this ; that the plaintiff was put to 


no inconvenience, ſince the defendant had offered, and by his 
E anſwer continued to offer, to pay the difference; that the 
Jepoſi- WW Plaintiff might for aſking have the ſame quantity of Rock any 


ut pre- where upon the exchange. Indeed, had the agreement been [ 571 ] 
before bor a houſe or land, which might be a matter of moment and 
ter iſſue ul, in that caſe (ſuppoſing all things to have been fairly 
er who {Ferlacted) there might be ſome reaſon why equity ſhould exe- 


ute ſuch agreement; but in a matter of ſo little conſequence 


s the preſent caſe, there could be no neceſſity for this court to 
nterpoſe. | 


younget 
pting do 
yhich be 


Cu”: The plaintiff ought to have an execution of the con- 
Fact; for the agreement is a fair one, and in writing, and 
art of the money paid. Suppoſe the whole money had been | 
aid, ſhould not equity have executed it? if ſo, where is the = 
ſference betwixt a great ſum and a ſmall one? if the agree- 
ent had been to transfer ſtock or pay the difference, this 

| might 


| 8 taken 
e there Þ 


Carii. 
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Cup v. 
RurrER. 


ſouth-ſea ſtock accounting for the dividends, and paying the 


the quantity of ſtock agreed to be transferred to him; for 


De Term. S. Michaelis, 1710 


might have looked like ſtock- jobbing; but the plaintiff, as is 
proved in the cauſe, refuſed to let the note be ſo penned, not- 
withſtanding that the defendant had deſired it. Decreeing an 
execution of ſuch an agreement, is beating down and prevent- 
ing ſtock-jobbing. Wherefore let the defendant transfer 1000!, 


coſts; and let the plaintiff pay the defendant intereſt for the 
money from the time that it ought to have been paid, accord. 
ing to the contract. (1) 


But afterwards on an appeal, the lord chancellor Parker 
reverſed this decree, delivering his opinion with great clear. 
neſs, that a court of equity ought not to execute any of theſe 
contracts, but to leave them to (2) law, where the party is to 
recover damages, and with the money may if he pleaſes buy 


there can be no difference between one man's ſtock and 
another's. It is true, one parcel of land may vary from, and 
be more commodious, pleaſant, or convenient than another 
parcel of land, but 1000 J. ſouth-ſea ſtock, whether it be 4 
B. C. or D's is the ſame thing, and in no ſort variant; and 
therefore let the plaintiff, if he has a right, recover in damages, 
with which, when received, he may buy the ſtock him- Then 


ſelf. (3) 


Or p1 
mer! 


2 vn” 


aw, 
years 
leng 

poll 
nothi. 


Curin: 


— 


(1) Reg. Lib. A. 1719. fol. 35. 


(2) So, Cappur v. Harris, Bunb. 135. 
but caſes of this kind depend fo much 
on their own particular circumſtances, 
that, it ſeems, no general rule can be 


(3) Reg. Lib. B. 1719. fol. 411. His 
«© lordſhip declared he did not think a 
« ſpecifhc performance of the ſaid agree- 
cc ment to be reaſonable, and doth 
therefore order that the plaintiff's 
« bill, ſo far as ſeeks a ſpecific per- 
« formance of the ſaid agreement, be 
4 diſmiſſed. But his lordihip declared 
„ that the defendant not having acted 
« fairly, but having given occaſion to 
« the plaintiff to hope that he would 
<« transfer the ſtock, he thought it rea- 
«© ſonable that the defendant thould not 
« only loſe his coſts which he would 


e had 


iT! * 
Torn 


EW 
laid down, Cilt v. Netterwille, poſt. : 885 
vol. 304. Thomp/on v. Harcourt, 2 Bm. vs 2 
Parl. Ca. 415. Buxton v. Lifter, } Co. 6 
Atk. 383. elt's c. 


«© otherwiſe have been intitled to, but 
« that he ſhould pay the plaintiff de 


difference of the ſtock, not only ® ot) at 


it was upon the 2oth of Novenle 

1718, but as it was when the plant 
© bought his ſtock” (i. e. the 2306 
December following, on which day pla 
tiff gave notice to the defendant tha ® 
ſhould attend at the South ſea hows 
to accept the ſtock to be transferred 
the defendant, and upon the defens 
ant's not attending the plaintiff pe 
chaſed 10007. ſtock on that Gay 
118 3 per cent.) ** and it appearing * 


De Term. S. Michaelis, 1719. 


Wind verſus Jekyl & Albone. 


NE poſſeſſed of a term for years deviſed it to J. for life, 
0 remainder to B. B. in the life-time of A. deviſed his 
remainder to F. S. who deviſed it ever; upon which the 
queſtion now was, whether A. (the deviſee for life) being 
dead, the deviſee of J. S. ſhould have the term, or whether it 


| ſtould go to the adminiſtratrix de bonis non, with the will annex- 
ter ed of B.? 


Caſe 167. 
Lord Chan- 


cellor 
PARKER. 


A. deviſes a2 
term for years 
to B. for life, 
remainder to 

C. C. in the 
Jife of B. de- 
viſes his re- 
mainder, This 


is good, and 
ak amounts to C. 2 declaring by his will, that his executor ſhall ſtand poſſeſſed of the term, in wut 
\eſe for the deviſee. Vide Pollexf, Rep. 44. Veizy verſus Pinwell, this very point determined 56 Car. . 
by the t. tuen lord keepers : 
$ to | 
buy For the latter it was objected, that here were no creditors 
for or purchaſer for a valuable conſideration concerned, ſo as to 
and merit the aſſiſtance of a court of equity; that in the notion of 
, and law, 4.'s life was of longer continuance than any term for 
other years, and the law muſt be the fame either in the caſe of a 
e 4 leng or ſhort term; and ſince the firſt deviſee for life might 
; and polibly ſurvive the term, and ſo the deviſe over be good for 
nages, nothing, for this reaſon B. had originally but a poſlibility, 
him- Then if nothing veſted in B. until the death of 4. who 
Curing his life had the whole term in him, (as the law ſaid 
— e hac) it followed that B. having nothing in him till the 
pollbility fell, could transfer nothing to another, nihil dat gui 
hen habet; and that B. the deviſce in remainder could not 
> a po 
Ren gn over this term, was ſaid to appear from a caſe cited in 
Lifter ; Co. bb. b. Fulwoed*s caſe, as allo from 10 Co. 47. B. Lam- 
ts caſe, where it is obſerved to be the wiſdom of the law, (473 ] 
1 to, bu be UAbilities and cheſes en action are not grantable over, (fo 
intiff pat. poſſibilities and cheſes en action were put on the ſame 
ot on ot) and it was plain that a bond or cheſe en action was not 
; * emo 2 » 
* — enable, but the aſſignee mult ſue in the aſſignor's name. 
he 2360 5 3 = 
day plait* 6 
ant — tae plaintiff bought afterwards at plaintiff after the rate of 1. 
ſea * 118 3 per cent. which is 141. 55. per cent. for 1000/7. with intereſt for 
asferres © more aan the defendant was to de- the ſame from che time the plaintiff 
ne defer rer the Rock at, doth therefore or- bought his ſtock,” 
füntif Peer that the defendant do pay the 
2 - 
at 4 l J. H h Againſt 
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Wirp v. Againſt which TI urged, that however the legal title to the 
20 cada remainder of this term after the death of 4. might belong to 
the adminiſtrator de bonis non with the will annexed of B. yet 

4 this court which conſidered the intention of the parties, and 
is particularly in wills, would look upon the adminiſtrator in 
; this caſe, but as a truſtee for the deviſee ; juſt as if B. had by 
his will given the remainder of this term to F. S. and made 
J. N. executor gquoad the term, this had been plainly making 
the latter a truſtee for the former; that apreeable to this wer 
former reſolutions, as in Moor 806. Cole verſus More, where 
one poſſeſſed of a term deviſed it to A. for life, remainder to 
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B. and made A. executor, B. deviſed his remainder to C. and 
died in the life of A. and in order to defeat C. of his intereh, J 
A. aſſigned his term to a third perſon, Decreed by lord chan. l 
cellor Elliſmere, that A. the executor and deviſee for life was: b 
truſtee for B. and ſhould not be at liberty to deſtroy this n. ct 
mainder, but that the executor ſhould preſerve the leaſe, | fe 
as it might go according to the will with the performance de 
whereof the executor was intruſted, of 
Nay, in 1 Chanc. Caſes 4. Goring verſus Bickerſtaff, wha 5 
ny the truſt of a term was deviſed to 4. for life, remainder to! 5 
"£4 it was agreed by all in one uniform opinion, (ſays the book) | 
Rog that B. might aſſign over this truſt, which goes further tha 4 
$f the former caſe, as it ſhews that a tœuſt of a term in remainde fret 
may be transferred over by deed. | | A 
1 5741] And as to what was cited from Lanifett's caſe, that poſh 8 
bilities and choſes en action are put upon the ſame foot, it bein "= 
plain an obligee in a bond might deviſe away his bond, tie on 
could be no doubt but the deviſee over in the preſent cl "wh 
might deviſe his remainder. So if B. the remainder-m hat 
ſhould have aſſigned over his intereſt for a valuable confident teati 
on paid by the aſſignee, though this was void at law, yet it hs, 
been good + in equity, and whenever ſuch remainder of i "ſp 
term had come into poſſeſſion, B. had, as truſtee for ; "Me 
—— | (v:2,) 


+ That a poſſibility of a term is aſſignable for a good conſideration, was (, 
determined in the caſe of T verſus Dufay, in the houic of lords, in Ms 


1729-30. (1) 


(1) Vide Higden v. Williamſon, poſt. 3. vol. 132, Fearne's Contingent Rem. 4! 
| allgn 


t 24 
nere t 
e tim. 


De Term. 8. Michaelis, 1719. 


the aſſignee, been compellable in equity to have conveyed the Winp.w. | 
to term to him; and it would have been as ſtrong, as if B. for _ 
yet 2 valuable conſideration had covenanted to aſſign over the - ona 
and poſſibility to the purchaſer, whenever it ſhould fall into poſieſ- 

rin ſion, which furely nad been good. 

0 Lord chancellor: It has been reſolved, and the law is ſo, 


nade 
king 
welt 
where 
der to 
2, and 
terek, 
| chan- 
> WAS 1 
this ke. 
2aſe, 0 
rmance 


that B. the deviſee in remainder cannot by deed aſſign over 
this poſſibility; for in law no eſtate veſts in B. during the life 
of A. and he having nothing can transfer nothing. 


But the law is very different now, as to terms for years, Anciently there 


( h . f EET , R a wers rarely any 
rom what it was formerly; in ancient times there were no jeates for years 


leaſes for years, but what were for ſhort terms which were very d what were 
| for a ſhort time; 


little regarded; this was the reaſon why, if a real action were for which reaſon. 
. ; they wereeſteem- 
brought againſt the perſon who had the frechold, and a re- ed 0 


5 ä I . : continuance 
covery was thereupon had, though by covin, yet the lefſee fone. 


for years, whoſe eſtate was precedent to the freehold, was (a) bor lite; and for 
: : | 8 5 the ſame reaſon 
bound by this recovery, and could not falſify until the * ſtatute ſuch leſſee could 


of 21 H. 8. cap. 15. and therefore the leaſes for years uſually d enen 
; : | | aw falhfy a 

N made being but ſhort, a life was preſumed to have a longer feignedrecovery. 
N Ez . f . 1 fs 6. 

7, wit continuance than any term, and therefore the deviſe of ſuch a 123 : ] 

Jer to b. term after a life was void. 

je book) 

ther that 

-emaindd 


Again, a deviſe of a leaſe for years differs from a deviſe of a Diverſity be 


g . t vixt the deviſe 
freehold or fee- ſimple; for inſtance, one cannot deviſe fee- of a real eftate 


imple land, which he has not at the time of making the will; and the deviſe 
; » of a perſonal 


| but + leaſes or perſonal eſtate, though they were not the teſta- eſtate; as if I 


i _ 
Ol , . - . % deviſe all mr 
that + tor's at the time when he made his will, yet if they be his at Ke. _ Hang 

1 inf . K 2 0 | 
t, it deutz the time of his death, ſhall paſs by the will. Therefore, if hal cftate, an! 


; Ss afterwards pur- 
one deviſes all his real and perſonal eſtate, and afterwards ac- chaſe more of 


5 , 5 each kind, only 
quires more of each kind, the real eſtate acquired afterwards, the . 8 


ond, theie 
reſent c 


inder- - ; | W 
—_ | ſhall net paſs; ſecus as to the perſonal eſtate ; and yet the in- 2 
eras. 8 6 n,. a 
con 0 tention of the party muſt have been the ſame as to both: but I terçerds ſhall 
t it ' = > - 0 l Js, d YL v- 
„ Je take the reaſon of this difference to be, that with regard to r 


the real eſtate bought after the making the will, ſuppoſing 
that not to paſs, ſtill there is one in law capable of tak; ing it, 
(dix. ) the heir; but as to the perſonal eſtate, if the executor, 


— — 


+ Mafters v. Maſters ante 424, ſed Vide Salt. 237. Hunter verſus Cect, 
nere the court was in doubt, whether a chattle real which the teſtator had not at 
e une of making the will, would paſs thereby. 
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WinpDp b. 

IEE VI. & 

AL BON E. 
A deviſe of a 
chatte!-intereſt 


differs from a 
grant of a chat- 


tel intereſt, in 


that the grantee 
is in immediate - 
ly by the grant ; 
but ſuch deviſee 
3s not until the 
aſſent of the 
executor. 

(a) Farrington v. 


(*576 ] 


' ſhould not the reſiduary legatee have had the benefit of thi 


De Term. S. Michaelis, 1719. 


though made before the acquiring thereof, does not take it, 
it is uncertain who ſhall. | 


Thirdh, A deviſe of a chattel- ied differs from a grant 5 
thereof, ſuch deviſe veſting nothing in the deviſee until the . 
executor aſſents; from whence it follows, that the executor 
(a) is a truſtee for the legatee, with reſpect to his legacy, and 
this is the only reaſon-why the legatee may bring his + bill in 5 
equity * againſt the executor for his legacy, ſuppoſing it to be a 80 
truſt. | m 

w. 
Knigzhtly, 544. : 
the 

Then if the deviſe be good by way of truſt, ſuppoſe the 15 
teſtator who was deyiſee in remainder of this term in the preſent 5 

Wi) 


caſe, had declared his executor to be but a truſtee quoad the term 
for J. S. had not this been good? Doubtleſs it had, and it is 
as ſtrong when the teſtator does (as here) deviſe this remainder 
or poſſibility to J. S. for the ſame amounts to a direction made 
by the teſtator, that when ſuch remainder of the term hal 
come in e by the death of A. then his executor is to convey 
it to J. S. and as this would have been good, ſo the bequelt 
of the remainder is tantamount, every legacy being a direction 
to the executor to deliver it over. The office of the executor 
is to purſue and perform the teſtator's will and direction; an 
this is his direction. | 


and 
The 
Kath: 


Or ſuppoſe B. the deviſee in remainder of this term, ha AP 
Cate 


covenanted that when the remainder ſhould take effec in 
poſſeſſion, he, or his executors, would convey, this had beer 
good, and the covenantor, after ſuch covenant, had been but: 
males for the covenantee. Now why cannot this truſt bt 
as well declared by a will as by a deed? | 


Or if the remainder-man in the preſent caſe had made) 
§. his reſiduary legatee, and 7. M. his executor in truk, 


poſſibility of the term? Surely he ſhould, and not the executo!, 
who would be but a bare truſtee ; and therefore, (as has been 


rightly put at the bar) if the caſe had been, that B. the devi ephew 
5 out it 
: 5 5 „ eded: 
+ As alſo why the ſpiritual court cannot decree a diſtribution of the undifpo:08 
ſurplus. Jide ibid. > Exp 
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De Term. S. Michaelis, 1719. 


in remainder, had by his will given the remainder of this term 
to J. S. and made F. M. executor quoad the * term, this had 
been plainly good; for it is the intent and not the form of 
the will which is to be regarded. 


By the ſame reaſon then that if the teſtator had made F. 


37. his executor, guoad the term, in truſt for J. S. it had been 


good, even ſo when the adminiſtrator claims that this legacy 
may be granted to him as adminiftrator de bers non, with the 
will annexed of B. he muſt be a truſtee groad this remainder of 


the term when it falls into poſſeſſion, for the deviſee; and as 
a conſequence of it, I decree that the adminiſtrator de bonts non, 


Sc. of B. do ailign over the term to the deviſee of F. S. to 
| whom B. deviſed it. (1) 


Wind v. 
Js XII & 


ALBON ER. 


[* 577 J 


A 


(1) Reg. Lib. B. 1718, fol, 501. 


Naldred ver/us Gilham. 


itherine Naldred ſeiſed in fee of lands of about 60 J. per 
aunum had a nephew named George Naldred (the plaintiff) 


and another pephew called Richard Gilham (the defendant). 


The plaintiff Nalared was about three or four years old, and 
Katherine the aunt, by indenture of covenant to ſtand ſeiſed, 
dated the 26th of February 1707, ſettled the premiſſes on her- 


elt for life, remainder to her nephew Naldred in fee, without 
any power of revocation; but though the aunt beſpoke two 
parts thereof, yet ſhe kept both in her own poſſeſſion. 


4 


Afterwards Mrs. Naldred being minded to ſettle the pre- 
niſſes on her nephew the detendant Gilbam, inſtead of her 
jephew the plaintiff Naldred, and adviſing with ſome lawyer 
doutit, was told ſhe had put it out of her power, by having 
ttled the premiſſes abſolutely on the plaintiff; whereupon 
e exprefſed great concern, ſaying the had been impoſed up- 


. he afterwards burnt both theſe parts of the ſettlement 
Hh 3 * 


* 


power of revocation; afterwards one ſecretly and by fraud, on behalf of the n 


Caſe 168. 
Lord Chan- 


cellor 
PARKER. 


Vide 2 Vern. 
473. Clavering 
v. Clavering. 

2 Eq. Ca. Ab. 
52. pl. 7. 

A. makes a 
voluntary ſet- 
tlement on her 
nephew, keep- 
ing the deed in 
her power, in 
which ſettle- 
tlement there 


| ephew, gets an 
©2402 Copy of this ſettlement 3 and then the party who made the ſettlement burns it, and ſettles 
ke cremitic® on another nephew. The firt nephew's bill to eſtabliſh the copy of the firſt ſettle- 
ent 15 Cilmiſt with coſts. Upon which the ſecond nevhew claiming under his fettlement, brings 
do have the atteſted copy delivered up, ard has a decree for it; becaule ſuok copy had been in- 


F gained, Zo Lear 1, e, e, 2.  JrAr HE e «- 1757 
| 2 
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Narro. 


GIL HAM. 


(a) Vide ante 
Loung verſus 
Cattle, 102. 


De Term. 8. Michaelis, 1719. 


by which ſhe had ſettled the premiſſes on the plaintiff Naldre, 
and by leaſe and releaſe dated the 23d and 24th of Oy 
1713, male a new fetulement of the premiſſes to the uſe of 
herſelf for life, remainder to the uſe of her nephew the de. 
fendant Gilham and his heirs, and having delivered this laſt 
ſettlement into the defendant Gi/ham's hangs, ſhe ſoon after. 
wards died, | 

The plaintiff's father had, in the life of Katherine Nalird 
the aunt, (who for ſeveral years lodged and boarded at his 
houſe) when ſhe was about leaving him, and he under ſome 
apprehenſions that ſhe would alter the ſettlement, by Rtealth 
and without the privity of the auat, got at this firſt ſettlement 
by which the plaintiff claimed, and having procured an at- 
tcſted copy of it put up the two parts where they were before 
placed by the aunt, which the burnt as aforeſaid. 


After the aunt's death, the plaintift Naldred the infant by his 
father his next friend brought a bill to eſtabliſh this atteſted 
copy againſt the defendant Githam, inſiſting that both the ſet. 
tlements were voluntary, and therefore according to the rule in 
ſuch caſes, the plaintiff 's being the firſt voluntary ſettlement 
(a) ought to prevail; and coming on before the maſter of th 
alls, his honour with great clearneſs determined for the plain- 
tiff and granted a perpetual injunction againſt the defendant, 
decrecing the deeds to be delivered up, and likewiſe condemt- 
ing the defendant in coſts, | 


But upon an appeal to lord chancellor Parker, his lordſhip 
after time taken to conſider it, and ſeveral adjournments o 
the cauſe, reverſed the decree at the rolls, declaring that! 
was plain the aunt intended to keep this eſtate (1) in be 
power; that ſhe deſigned there ſhould be a power of revo 
tion in the ſettlement ; and that ſhe thought whilſt ſhe had ti: 
deed in her cuſtody ſhe had alſo the eſtate at her command; 
all which in this caſe appeared more evidently from the ſettl 
ment being made by her on ſo tender an infant, whoſe futut 
conduct it was impoſſible for her to foreſee, and that when ſhe 
was told, that by having made the ſettlement abſolute, ſhe hat 


8 


8 


— 


.) Vide Vard v. Lant, Pre. Cha. Cotton v. King, poſt. 2. vol. 350 
182. Clavering v. Clawering, 2 Vern, Boughton v. Beughton. 1 Atk. 625. 


473. and 1 Bro. P. C. 122. S. C. 
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De Term. S. Michaelis, 1719. 


diſabled herſelf from ſettling the eſtate a ſecond time, ſhe im- NaLpreDw, 


mediately expreſſed great ſurpriſe, and complained ſhe had 
been impoſed upon; that in fact ſhe appeared to have been im- 
poſed upon, by preparing and making the conveyance abſolute 
which it had been unreaſonable in any one to have aſked of 
her. That taking her to have been impoſed upon in the 
making this ſettlement an abſolute one, when it ought to have 
been with a power of revocation, he did not ſee ſhe did amiſs 
in burning or deſtroying it, as this was but doing herſelf right, 
and if in her life-time the now plaintiff had brought a bill 
ag inſt her, in order to have the firſt ſettlement ſet up, there 
o u not to have been any relief upon ſuch a bill, 


Faat it was manifeſt the aunt did no way intend to be bound 
by this ſettlement, becauſe though there were two parts of it, 
zet ſhe would not deliver either of them to the plaintiff or his 
friends, whereas ſhe parted with the ſecond ſettlement to her 
nephew the defendant Gilham, which ſhewed her intention to 
be bound thereby; and that as nothing could be more evident 
than that this atteſted copy was procured clandeſtinely, in- 
directly, and without her privity or conſent, no advantage 
u2ht to be made of a writing gained in ſuch a manner. That 
this atteſted copy, it any evidence of the firſt ſettlement (as it 
ſeemed to the court to be, when the perſon who made the 
orizinal had burnt it, and ſtronger than the caſe, where the 
party had the original and would not produce it) being in- 
tended to be made uſe of at law, the plaintiff did wrong in 
coming here with a title which (if any) was a legal one, at 
leaſt a copy ſo indireAly gained ought not to be aſſiſted or 
countenanced in equity; and ſince the defendant ſtood expoſed 
to be diſturbed at law in the title, had been to no purpoſe put 
to great charge in this court, and ſince the mother who was 
trechien amy in the father's room, though ſhe came late into 
the cauſe, yet when once made prochien amy, ſtood in the 
place of the father who was firſt ſo, and liable to pay all the 
colts as he was before; and as it was faid (and not denied) 


that ſhe had great allets from her huſband the teſtator, there- 


fore, in order to make the defendant reparation for the need- 
les trouble and expence he had been put to here, his lordſhip 
decreed the bill to be diſmiſt with coſts, unleſs the plaintiff's 


| mother and prochien amy ſhould within three weeks deliver up 


Hhg the 


GILHAM. 
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cond ſhall pre- 
Fails 


tary ſettlements, 


court for his coſts. 


De eie Michaelis, 1719. 


the atteſted copy of the firſt ſettlement, and alſo give to the 


de fendant the poſſeſſion of the eſtate within the ſame time. 


Afterwards the defendant Giſbam brought a bill again 
Nuldred the mother and Naldred the ſon, to have this atteſted 


copy of the firſt deed of ſettlement delivered up; and comi ng 


on to be heard the 1oth of February 172 
clared that the ſaid firſt deed of ſett! ement of the 26th of F. 
Pruary 1707, ought not to prevail againſt the latter of 1713, 
for that though che firſt ſettlement was ſealed and delivered, 
yet it was not delivered out of her power; but the ſaid Katherine 
Nuldred kept both parts thereof in her own cuſtody, that ſhe 
might deſtroy them, if ſhe thought fit; and Gearge Naldred the 
father of the infant getting a copy of ck ſettlement fraudu- 
lently, and by a trick, ought not thereby to eſtabliſh it again 
the latter ſettlement; and though regularly the firſt voluntary 
ſettlement ought to prevail againſt the latter, yet if the firſt be 
gained by fraud (and the ſole evidence of this ſettlement was 
lo) it ought not to prevail againſt a ſecond ſettlement, though 
voluntary. And notwithſtanding it was evident Katherine 


O, lord chancellor de- 


Nalared the aunt did once intend the premiſſes ſhould go to 


her nephew Naldred the infant; yet it was never her deſign 


to put it out of her power to alter or vacate the ſettlement lhe 
had made, 


Wherefore it was decreed, that the copy of the firſt ſettle 
ment which Joan Naldred the mother confeſſed by her anſwer 
to be in her cuſtody, ſhould be brought before the maſter, to 
remain in his ws till further order of the court, and that 
the defendant Jaan the mother ſhould. be examined upon oath, 

ny other copy of the ſaid deed, and if there had been 
other copy made thereof, that was alſo to be delivered up, 
and the de to account for the rents and profits of 
the premiſſes received by her or her late huſband, ſince the 
death of Katherine Naldred the aunt, who made the ſettlement, 
and the tenants of the premiſſes were to attorn to the plain- 
tiff Giibam, and this to be binding to the defendant George 
Naldred the infant, unleſs he ſhould ſhew cauſe within fix 
months after he came to age; but no coſts on either fide, un- 
leſs the defendant ſhould put the plaintiff Gian to furthe! 
trouble, and then the plaintiff Gilham was to apply to the 


48 O 2 
any o 
fendant Joan 


His 


De Term. S. Michaelis, 1719. 


His Grace the Duke of Queenſberry and Dover's 


Caſe. (In Domo Procerum.) 


HE late queen Anne by letters patent, dated the 26th 

of May in the teventh year of her reign, created James 
then duke of Queenſberry (the preſent duke's father) baron of 
Ripon, marquiſs of Beverley, and duke of Dover, to hold theſe 
titles and dignities to him for life, and afterwards to his ſecond 
ſon Charles (the preſent duke) then earl of Solloway in Scot- 
land, and the heirs male of his body, remainder to the third 
fon George Deuglaſs and the heirs male of his body, remainder 
to the fourth ſon, &c. in tail male ſucceſſively (the eldeſt ſon 
of the late duke being an ideot, and therefore paſſed by in the 
patent.) 


erine 


it ſhe 
d the 
udu- 
ainſt 


nrary 


rſt de 95 , 
t was In purſuance of this patent, a writ iſſued to ſummon tne 
Wa late duke to parliament, who was accordingly on the 19th of 
„ he N5vember 1708 introduced into the houſe of lords, where he 
JET ITE 


took his ſeat, and continued to fit and vote in two ſucceſſive 


4 parliaments, no objection being made to ſuch his 5 at any 
1 time during his life. 

5 The late duke died during the infancy of the DYES duke, 
ſettle⸗ who coming to age petitioned the king to cauſe a writ of ſum- 
anſrer nons to be iſſued to him for his coming and voting in parlia- 
er, ment. | | 
d that WF And on the 18th of December 1719. his majeſty referred it 
n oath, tothe houſe of peers, to take the petitioner's claim and right 
id been into conſideration, and to do and determine thereupon what 
red Py ſhould be found juſt and right. 
ofits of 
7 pon this the houſe of peers gave leave that the preſent 
emen, duke of Jucenſberry ſhould be heard at thè bar of the houſe by 
 plzin- bis counſel. | | 
: George And the dificulty was, that in the late duke of (a) Hamil- 
thin fix ten's caſe it was reſolved by the lords, © that no patent of 
ide, un- WW © honour granted to any peer of Great Britain who was a 
> further “ peer of Scatland at the time of the union,” ſhould intitle him 
ty to the e t in parliament, 


= 
83 
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De Term. S. Michaelis, 1719. 


T his reſolution was founded on the conſtruction of the 
articles of (a) union of the two kingdoms of England and 
Scotland, after which union the patent of the dukedom of 
Dover was granted to the duke of Dueenſberry in manner above 
mentioned, 


The articles of union affecting this caſe were the 4th, 220 
and 23d. 


By the 4th article it 1s enacted, © that from the time of 
the union there ſhall be a communication of all rights and 
privileges belonging to each kingdom, except where it is 
« otherwiſe expreſsly agreed by the articles.“ 


By the 22d it is agreed, © that by virtue of the treaty of 
union, ſixteen ſhall be the number of the peers of Scotland to 
« fit and vote in parliament,” and there the method of chufing 
theſe ſixteen peers is preſcribed, 


By the 23d article it is agreed, © that theſe ſixteen peers thus 
« elected ſhall have all the privileges of the peers of parlia- 
e ment of Great Britain. Alſo that all the reſt of the peers of 
&« Scotland ſhall have all the privileges of the peerage of England, 
« excepting only that of fitting and voting in parliament,” 


And it was urged in favour of the petitioner, that in theſe 
articles it was difficult to find out words which could be 
thought to difable the king from granting to a Scotch peer : 


patent of peerage of Great Britain with the privilege of fitting 


in parliament, or which diſabled a Scotch peer from acceptin! 
ſuch a patent. Eſpecially, when the rule of law was, (and it 
was a rule without exception) that the prerogative of the king, 
of which the law was ſo regardful, could not be taken away 
by any act of parliament without plain and expreſs words; 
more eſpecially ſo valuable a part of the prerogative where) 
the crown was enabled to encourage the merit of the ſubjects 
by beſtowing on them honours and titles. 


The words of the articles ſeemed ſo far from importing 21} 
ſuch diſability, that there was not ſo much as a negative in 
any of the articles: there was indeed what ſeemed to be tie 
rkverſe of this conſtruction, the fourth article ſaying, © there 
„ ſhall be a communication of all rights and privileges between 


< the ſubjects of either kingdom, except where it is otherwil 
4 expreſs! 
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« expreſsly agreed by the articles.” And there was nothi ng 
expreſſed to the contrary in any of the articles, 


So that the ſubjects of each kingdom, without any prefer- 
ence, diſadvantage or diſcouragement, were to be equally ca- 
pable of the ſovereign's favour; and ſurely the Scotch peers 
were ſubjects as well as others; and it was the intention of 
theſe articles to encourage the ſubjects to do their beſt ſervice 
to their ſovereign, 


it was admitted that by the treaty of union, only ſixteen 
were to repreſent the peers of Scotland; but though in virtue 


thereof, only ſixteen peers were to be elected, yet this did not 


hinder, but that by letters patent more peers might be created, 


It was ſubmitted to their lordſhips, whether it could be in- 
tended by the above mentioned articles of union, that thoſe 
Scotch peers ſhould be in a worſe condition than the meaneſt 
of their fellow ſubjeRs ; nay than the meaneſt of their own 
ſervants; in a worſe condition than thoſe who are no ſubjects, 
but gens; nay worſe than criminals ; ſince by ſuch conſtrue- 
tion of the articles as would diſable peers of Scotland from ſit- 
ting here by letters patent, all thoſe things before mentioned 
were implied; for, 


It was in the power of the king (if it was his pleaſure ſo to 
do) to make a ſervant of a Scotch peer a peer of Great Britain; 
and then it were pretty ſtrange that the king ſhould not be 
able to make the maſter ſo. It was in the power of the king, 
tor ſuch merits as he alone was judge of, to beſtow honours 
upon the meaneſt of his ſubjects. It was in his power to 
make an alien born, firſt a denizen and then a nobleman, It 
was the crown's prerogative to pardon a criminal: and if it 
were the royal pleaſure, and ſuch criminal ſhould have done 
ſervice to the crown (of which the crown alone was to judge) 
luch criminal might be made a peer. 


And it ſeemed harſh to ſay, that a nobleman of Scotland, by 
all the ſervices of his life, could not make himſelf capable of 
becoming a peer of Great Britain, and of voting in parliament 
by virtue of a patent ; but that if he were to commit treaſon, 
and to be attainted, by which he would forfeit his Scotch peer- 
age, and then were to be pardoned ; from the time of ſuch 

pardon 
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De Term. 8. Michaelis, 1719. 


pardon he would be capable of being a peer of Great Britain 
with the full privilege of fitting in parliament. 

But whatever conſtructions theſe things might receive, the 
principal caſe was out of the articles of union, and (probably) 
a different caſe from that of any. other peer of Great Britain, 
The preſent duke of Dover not taking this dukedom as heir to 
his father by deſcent, but by virtue of a remainder limited 
thereof to him as the ſecond ſon of his father, the late duke of 
Ducenſberry. 

That it muſt be admitted, the patent of dukedom was limit. 
ed in remainder to the ſecond ſon, by his then title of earl of 
Szlloway;; and the pretended diſability againſt his having the 
privilege of ſitting in this houſe as an F. h peer, and as duke 
of Dover was, that at the time of the union he was a Scotch 
peer, (viz.) earl of Sollotay. | | 

Now the honour of the earldom of @://;:vay was granted to 
him when an infant: and it was ſaid to be a rule of law, thit 
in caſe of an infant, a grant made to him during his infancy, 
might be waived and diſclaimed by him when he came of age. 
And the known diverſity was, that what came to an infant by 
deſcent (which was the gift of law) that he could not waive; 
but whatever came to the infant by the gift ar grant of another 

might be relinquiſhed by him when of age. 

Alſo it was ſaid to be plain, that whatever an infant did 
waive or refuſe when of age, it then became the ſame thing as 
if the grant had never been made to him. Thus an infant 
when of age might refuſe any eſtate given to him during his 
infancy; and the reaſon of the law was, for that it might be 
more for the infant's benefit to be without the eſtate or grant, 
(which proved to be this very caſe) and no acceptance of an 


infant ſhould bind him. 


That for the ſame reaſon if a common perſon (and it holds 
as ſtrongly if the king) ſhould make a leaſe for years, or grant 
lands in fee to an infant, he, when of age, might waive and 
refuſe it; ſince the rent reſerved might be more than the 
value, the eſtate might be more incumbred than it was worth. 


Now a grant of a peerage was within the ſame rule of law 
in this and other reſpeQs as a grant of land: a dignity or barony 
was intailable within the words [lands and tenements] and 
comprized therein, 1 Int. 20. Again, a dignity or baron) 

though 
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though intailed, was comprized within the ſtatute of 26 F. 8. Duke of 


ain cap. 17. by the words [lands, tenements and hereditaments ;] —_ 4 
= and therefore was, though intailed, forfeitable for treaſon ; coals; 3 
the and generally ſpeaking, dignities and honours were governed 4 
iy) by the ſame rules of law, as lands, fome few inſtances only, for 1 
ain. particular reaſons excepted. | 3 " 
. Conſequently, as an infant when of age might refuſe or 4x 
CS waive a grant made to him of lands, ſo might he refuſe a A 
grant of an honour made to him Curing his infancy, and ex- ' 
RE cy for the ſame reaſon ; for an honour might be loaded with 1 
40 an incumbrance as well as land; and in the principal caſe | nt | 
5 (as ſome would have it) the Scotch peerage from the time of 9 
juke the union was in fact clogged and loaded with a great incum- Al | 
1 brance, ſuch an incumbrance as was a perpetual diſability to 41 
| the peer and his iftue in all ſuccecding generations from ſitting "i 
6 in this houſe. | * 
that Wherefore it was plainly for the benefit of his grace the [ 588 1 
inc duke of Dover (who had two honours granted him during his 1 
age infancy, one of which, the Scotch peerage, was inconſiſtent 1 
at by with the Engl; one, and thought to diſable the duke from fit- mn 
uve ; ting in this houſe) to waive and refuſe ſuch Scatch peerage 4 
ther, granted him during his infancy, and by accepting of the duke- ' 
dom of Dover, to elect to ſerve the ſovereign in that capacity } 
t did | which ſeemed to take in all that was implied in the other and 1 
ing as more, | ja 
infant It muſt indeed be admitted that the king was intitled to the 1 
8 bis ſervice of his ſubject in what capacity he pleaſed ; but an in- 1 5 
ht be lant could not vote in this houſe, during his minority ; and f 
grant, | now upon the duke's firſt attaining his age, as the crown had 10 
of an . dlected that he ſhould ſerve as an Engliſh peer and duke of 4 
Dover, he was ready to do ſo, not having been able to fit in {| 
holds this houſe before, or when an infant. 
grant The counſel further obſerved, it would hardly be expected 1 
c and from them, that they ſhould ſhew a precedent where an infant 1 
an the when of age had waived an honour granted to him during his 48 
worth. int ancy; it not having been uſual (unleſs in the royal family) 1 
of law bor the crown to beſtow honours upon infants. . 
barony That in the old books there were ſeveral inſtances of noble- (a) Sea Coles in War, 
$] and nens reſigning and een their honours (a), though Par. «ment, 1 
baron, | accepted OE” 1 
though 15 
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termanded, or the party might excuſe himſelf to the king, or might 


one a knight or the other a ſerjeant, ſince either may excul: 


De Term. S. Michaelis, 1719. 


accepted by them after their coming to age, and though de. 
ſcended to them: But in the principal caſe they did not 20 ſo 
far; they only held that an honour granted to an infant might 
be waived by him when of age. That this being agreeable 
to the known rules of law in relation to eſtates granted to 
infants, it ſeemed incumbent on the other ſide who Oppoſed 
the duke's fitting in the houſe, to produce precedents, ſhewing 
that an infant could not waive an honour as well as land 
granted to him during his infancy, 


However they ſhould cite one caſe, that of the lord Aberga. 
venny, 12 Co. 70. Where Edward Nevil in the ſecond and third 
of queen Mary was called by writ to parliament by the title cf 
lord Abergavenny, and dying before the parliament met, it wa 
reſolved 8 Fac. 1. by the lord chancellor, the two chief ju- 
ſtices, chief baron and diverſe other judges then preſent in the 
houſe of peers, that lord Abergavenny was no baron; becauſe 
by the king's command the writ might be ſuperſeded or coun- 


have watved it and ſubmitted himſelf to a fine; as where one 
diſtrained to be a knight, or one learned in the law is called to 
be a ſerjeant ; the iſſuing of the writ alone cannot make the 


himſelf, or ſubmit to a fine, or die before the return of tic 
writ. So that from this caſe it was ſaid to appear that tie 
party, though of age, might refuſe being made a peer; andi 
ſo, much more when an infant, And taking it that fuci 
grant of an honour made to an infant might be waived, it then 
mult plainly relate to the time of making the grant, and no! 
to the time of the waiver only; as if a leaſe for years be made 
to an infant, rendring rent, and the infant when of age wan 
it, this plainly diſcharges him of all the arrears of rent; where. 
as if the eſtate were deveſted only from the time of the waive! 
then the infant when of age muſt pay the rent till the time df 
the waiver; which was plainly otherwiſe, 


Wherefore as the waiver of the honour related to the time 
of making the grant, it follow'd that the duke of Qucenſler 
and Dover, as ſoon as he came to age, having waived the grail 
. of the Scotch peerage, his grace was upon the matter never eai, 
of Solloway, and fo not a Scotch peer at the time of the union; 
conſequently he was capable of being made an Engliſb pee? 
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and not in any ſenſe within the reſolution of the duke of 
Hamilron's caſe. 


But ſuppoſe the determination ſhould be agaĩnſt the preſent 
duke's claim, yet if he ſhould happen to die without iſſue male, 
his younger brother George would plainly be intitled ; for the 
dukedom of Dover being limited by the ſame patent after the 
death of the late duke of Queenſberry, to his ſecond and third 
ſons ſucceſſively in tail male, they both took their dukedom 
by purchaſe and not by deſcent ; and conſequently if the pre- 
ſent duke, the ſecond ſon, ſhould die without iſſue male, the 
third ſon George, who was not a Scotch peer at the time of the 
union, would be plainly intitled to the dukedom of Dover, with 
the privilege of fitting in this houſe. And it ſeemed pretty 
ſtrange to ſay that the elder brother ſhould not have ſuch 
privilege, but that all his younger brothers ſhould ; eſpecially 
when all the brothers claimed under the fame patent of 
honour, | 


Much more was faid to diſtinguiſh this caſe from the reſo- 
lution in that of the duke of Hamilton; and it was urged that 
there was no more reaſon the reſolution in the duke of Hamil- 
ton's caſe ſhould preclude them from ſpeaking againſt it, than 
that the reſolution in favour of the late duke of Queenſberry 
ſhould preclude any from controverting that. But that rather 


a reſolution in favour of a peer, and allowing him to fit and 


vote in parliament, was ſtronger and more to be regarded than 
a reſolution to the contrary ; ſince the noble peer, who by 
virtue of any reſolution came into this houſe, might poſſibly 
by his votes and debates occaſion ſeveral reſolutions which 
otherwiſe might not have been; and if it ſhould be afterwards 
determined tizat ſuch peer had no vote, the ſuitor whoſe cauſe 
was loſt by the vote or debate of ſuch peer, muſt think himſelf 
very unfortunate. But on any reſolution of the houſe againſt 
the admitting a peer to fit and vote, that terminated only in 
himſelf, and affected no third perſon, as the other caſe would; 
ſo that this reſolution in favour of the duke of Dueerſberry's 
patent, and admiting him to fit and vote, though it were only 
one ſingle reſolution, would ftill be ſtronger than the reſolu- 
non in the duke of Hamilton's caſe. | 


Upon 


Dake of 
Quetsns- 
BERRY'S 

caſe. 
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Duke of Upon the whole matter: as the patent under which the 
Queens- preſent duke of Queenſberry and Dover claimed a right to ſi 
9 in tnis houſe had been allowed in his ſather's time: as his 
father to the time of his death, in two ſucceſſive parliament 
did fit and vote here, and no objection could be made to the 
preſent duke's claim, but what might likewiſe have been made 
againſt that of his father: ſo it was hoped the houſe would 
| be of the ſame opinion, as to the ſon's fitting among them, az 
their lordſhips had been of in the cafe of his hen it being 
upon the ſame patent. And as his grace ſucceeded his father 
in his honour, ſo their lordſhips would admit his grace to 
ſucceed his father in his ſeat in that houſe which was belong 
ing to the honour, 


a pe 
| that 
all 1 
| whit 


| hone 


J. 


But upon the debate of the queſtion, the majority of tie 
peers were againſt allowing the preſent duke the privilege k 
fitting in their houſe. (1) | | T 
592 ] The lord Cowper was of opinion that the king could not bim 

create a ſubject a peer of the realm againſt his will; becauſe 
then it might be in the power of the king to ruin any ſub— 
ject whoſe eſtate and circumſtances might not be ſufficient 
for the honour, 


The lord Trevor contra: that the king had a right to the 
ſervice of his ſubjects in any ſtation he thought proper, and 
inſtanced in the caſe of the crown's having power to compe. 
a ſubject to be a ſheriff, and to fine him for refuſing to ſerve. 
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Alſo the lord C:wper held that a minor might waive when 
of age, a peerage granted to him during his infancy ; eſpecially 
in this caſe, it being a Scotch peerage and amounting to no 
more than a grant of a diſability. But 55 
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The lord Trevor obſerved, that in lord Abergavenny s cale 
it was admitted the king might fine a perſon whom his 
majeſty thought fit to ſummon by writ to the houſe of peets 
it being ſaid there, that a perſon might chuſe to ſubmit to 3 
fine; and if it were allowed the king might fine one for not 
accepting the honour and not appearing upon the writ, the 


— 2 


(1) However in 1782, hs duke of The dukedom of Dover became extin® 
Hamilton was allowed to take his ſeat in by the death of the laſt duke of Queer 


e houſe of peers as duke of Branden, berry, ; 
e 7272 | Finz, 
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king might fine toties quoties, where there was a refuſal, and Duke of 
| conſequently mig compel the ſubject to accept of the QUEENS 


BERRY'S 
- honours caſe. 

And that it was not to be preſumed the king would grant E 

z peerage to any one to his prejudice or wrong, any more than 6 

that he would make an ill uſe of his power of pardoning 1 

| all which are ſuppoſitions (a) contrary to the principles upon 22 lard ; 4 

E | which'our conſtitution is framed, which depends upon the 9 
0 | honour and juſtice of the crown. banker = | } 
58 In this caſe I was of counſel with the duke of Queenſbury, &c, 8 7. _ 
ong 4 | + 
* Fawkes verſus Pratt, Caſe 170, 1 [ 

ve Wi Lord Chan- ft 
re of | T HE plaintiff was a bankrupt, and brought a bill againſt celior 8 
his ſuppoſed debtor the defendant Pratt, to compel PARKER. x 1 

1 him to account. 5 2 5 «fag : F f: 
1 | pl. 1. They only are defendants to a bill, againſt whom proceſs is prayed. "4 . 
ſub⸗ The defendant pleaded that the plaintiff being a bankrupt, [593 1 
icient and found ſo by the commiſſioners, his effects were aſſigned 4 | 
Ito 4, and B. for the benefit of the creditors, and that the ſaid 5M 

to the Aignces ought to be made parties. 7 
„ and Upon this the plaintiff having an order for that purpoſe, | i 
ompe! amended his bill, and in the body thereof c harged the aſſignees 9 K 
ve. in a proper manner; but the prayer of proceſs was (as before) ip 
a aly againſt the defendant Pratt. After which the defendant 4 
eth put in the ſame plea to the bill, (viz.) that the aſſignees ought F ; i 
8 » be made defendants. ay 
Lord chancellor : The plaintiff may complain and tell ſtories 3 Fl 

2 1 whom he pleaſes; but they only are defendants againſt whom 7 3 
e roceſs is prayed, and no proceſs being prayed againſt the FR 
om 315 Wl bgnees, they {till are not defendants, men the plea 1s Fl 7 
f peets ond. . 5 
2 i 80 the ſolicitor , who was in court) pretending that the re- Upon the at- 1 4 
cit, the % was right, which appeared afterwards not to be ſo, and licitor's appear= 4 3 
5 4 plaintiff being a poor man and in priſon, and this ſeeming "_ >» guinty 1 
de the groſs neglect of the ſolicitor, the plea was allowed, zac the . 7 
e extint WWF: "i! thereupon amended ; but the coſts were ordered to be „ 49 
f Outer | 4 by the licitor, . 4 
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439+ pl. 37» 
One dies inteſ- 


51 leaving an uncle and a deceaſed aunt's ſon; the latter ſhall have no ſhare under the ſtatute c. 
diſtribution. 5 


055% ] The latter brought a bill againſt the uncle for a ſhare & 


fa) Ante 28. 


595 J 


the near relations of the inteſtate might be provided for, by 
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* Bowers verſus Little wood. 


NE died inteſtate, leaving no wife or child, brother or 
ſiſter ; but his next of kin were an uncle by his mother's 
fide, and a deceaſed aunt's child. 


the inteſtate's eſtate ; to which bill the defendant demurred, 


For the plaintiff it was inſiſted that upon the reading the 
ſtatute of 22 Car. 2. cap. 10. which ſays, © that where the 
* inteſtate leaves no wiſe or child, the perſonal eftate ſhal 
go to the next of kin, and their legal repreſentatives; 
« provided there ſhall be no repreſentation amongſt collateral; 
* after brothers and ſiſters children,” lord Cowper had in- 
clined to think that brothers and filers children ſhould refer to 
the word: [collaterals] ſo that the child of any collateral bro. 
ther ſhould take by repreſentation with the uncle or aunt f 
ſuch child; and it was ſaid that this was called a ſtatute of 
diftribution, as intended to be diffuſive in diſtributing the in- 
teſtate's effects, to prevent any ſingle hand from ſweeping away 
the whole perſonal eſtate; and to diſpoſe of it ſo as that al 


which conſtruction the ſtatute would do the moſt good; that 
it would be hard the inteſtate's uncle's ſon by the father's ſide 
who bears the name, ſhould be quite excluded by an aunt 
of the mother's ſide, married (it may be) to a ſtranger ; that 
as to Pett's caſe (a), where the inteſtate left a deceaſed bro- 
ther's child, and a deceaſed brother's grandchild, upon which 
it was adjudged that the grandchild (the inteſtate's grand 
nephew) ſhould not take, this might be admitted; becauſe 
the proviſo ſays, „there ſhall be no repreſentation among 
&« collaterals after brothers and ſiſters children,“ and there 
was a grandchild of a brother, who dy the expreſs words was 
excluded, | 


Lord chancellor: In Pett's caſe, the grandchild was nephen 


to the perſon with whom he claimed to come in for a ſhare, 
| | but 
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but yet the latter took the whole. Wherefore that is a caſe Bowers wv 
in point; and indeeed I apprehended this matter to have TTY 
deen ſettled, and that the practice in the ſpiritual court had 
been conformable thereto, What has been urged with re- 
card to the hardſhip of the caſe is nothing; for ſo it may 
ſeem hard that if an inteſtate leaves a deceaſed brother's only 
ſon, and ten children of a deceaſed half-ſiſter, the ten children 
of the deceaſed halt- ſiſter ſhall take ten parts in eleven with 
the ſon of the deceaſed brother; and yet the law is fo, e 


Walſh verſus 


auſe they all take er capita, and not by way of repre- Walſh, Prece- 

bec * 7 7 4 * * P dents in Chan- 

ſentation. cery 54, deter- 
mined, as it is there ſaid, by lord Sommers on great deliberation, 


Wherefore the court allowed the demurrer, 


Mayor and Aldermen of Colcheſter « verſus — Caſe 172. 
Lord Chan- 
HE plaintiffs moved to examine ſome of the co-plain- cellor 
PaRK ER. 


. dant made 
tiffs, ſaving juit EXCEPLIONS ; 9 and the aefen _ The court cane 


the like motion. not make an 


order to examine 

2 plaintiff de bene eſſe, ſaving juſt exceptions, though has will make ſuch order to examine 

a defendant z but the defendant ought to have demurred to ſuch immaterial plaintiff, If a corpo- 
ration would make uſe of one of their own members as a witneſs, they muſt e him. 


Lord chancellor: If a corporation will examine any of their 
members as witneſſes, they muſt (and ſo is the courſe) diſ- 
iranchiſe theggand then they make uſe of their teſtimony ; [ 596 ] 
but upon his lordſhip's conſulting with the regiſter, it appear- | 
ed to be a rule, that no co-plaintiff ought to be examined as 
2 witneſs on behalf of the plaintiff; there being this ap- 
parent exception againſt him, (viz.) his being liable to anſwer 
colts, if the event of the cauſe ſhould prove againſt him. 


But by lord chancellor, there is more reaſon that the de- 
ſendant ſhould be at liberty to examine one of the plainti{s 
in this cauſe, Fir/?, becauſe the defendant cannot dis{ran- 
chiſe any of the corporation, as the plaintiff may. Secondly, 
i: the plaintiff ſwears any thing againſt himſelf, it is good 
evidence againſt him, though nothing that he ſviears can be 
evidence for him. : 


Nevertheleſs the practice is otherwiſe; and this ſeems to 
de in Imitation of the common law, where the defendant 
Fi cannot 
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cannot examine the plaintiff; and though equity goes ſo far 
as to give either ſide leave to examine a defendant de bene eſſe, 
yet this rule has not been extended to a plaintiſ, who if he 
be an immaterial plaintiff, the defendant may demur. 


Nite; The method of disfranchiſing is by an information 
in nature of a quo warrants againft the member, who confeſſes 


the information, on which the plaintiff obtains judgment to 
disfranchiſe. 


—Q 


D E 


D E 
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All Souls College verſus Coddrington, 
& e contra. 


| Olonel Caddrington deviſed to Al Souls College in Oxford 

in theſe words, I deviſe my library of books now in the 

cu/tady of Mn. Carſwell, to All Souls College in Oxford; and 

in the fame will he deviſed to the ſaid college 40007. more to 

2uzment their library. After which the teſtator bought ſe- 
veral books of value which were placed in the ſaid library, 


5971 


Caſe 173. 
At the Rolls. 


A. deviſes his 
library of books 
now in the cuſ- 
toy of B. to a 
college, and af- 
terwards buys 
more books 
which he places 
in the ſame li- 
brary, and gives 
4000 |- more to 


increaſe their 1 1 ; the after-bought books thall paſts 


Objected, That the books purchaſed afterwards ſhould not 
paſs; becauſe the gift is of his library of books zew in the 
cuſtody of Carfeoell, which word [now] muſt be relative to 
the time of making the will, otherwiſe muſt be rejected; but 


it was ſaid to be againſt an eſtabliſhed rule in the conſtruction 


of wills, to reject any word that can be made to take effect; 
it was admitted that without the word [now] the will, as to 
the perſonal eſtate, would relate to the time of the death of 
the teſtator; ſecus where that word was inſerted; that if I 
ſhould deviſe all the leaſes which I now have, or all the horſes 


which I now have in my ſtable, and afterwards purchaſe more 


of each, theſe new leaſes or horſes would not pals, 


Mafter of the rolls: Where I deviſe all the corn now in my 
barn, if that corn be afterwards ſpent, and new eorn put in, 


ſuch new corn will not (a) paſs: But if I deviſe all my flock of 


ſheep now on ſuch a hill, or in ſuch a paſture ; in that caſe, be- 
cauſe ſheep are in their nature fluctuating, ſome muſt die, 
ſome be killed, and ſome lambs be produced which will after- 
wards breed, and it being the caſe of a collective body, the 
heep produced afterwards ſhall paſs; and this is within the 


[ 598 ] 


(a) Vide autem 
Swinb. 448. 


Contra. 


Vide ante 424. 
Maſtters verſus 


Maſters, and Wind verſus Jekyll & Albone, 57 5. 
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Arr Scurs "reaſon of a deviſe of a perſonal eſtate, which, becauſe always 

Colle. fluftuating, ſhall therefore relate to the time of the teſtator's 

my. death ; beſides the will, as to perſonals, does not ſpeak till 
after the teſtator's death. | 


It is natural to think that the teſtator did not in the prin- 
cipal caſe intend his executor ſhould be garbling the library 
after his death, by picking out the books bought ſince the 
making the will, which appears more plainly from the ſubſe. 
quent deviſe of 4000 /. to the college to buy books, ſo that his 
deſign maniteltly was to increaſe rather than diminiſb. 


As to the caſes that have been put of a deviſe of all the 
leaſes which I now have, or of all the horſes now in my ſtable, 
and afterwards I purchaſe more of each, the new leaſes or 
horſes will not paſs; the reaſon is becauſe theſe are particular 
chattels, and not part of a collective body as a flock of ſheep, 
or library of books. Indeeda flock of ſheep differs ſomewhat 

[ 599 ] from a library of books; for the former muſt of neceſſity fluc- 
tuate as above ; bur hes is no neceſſity that books ſhould be 
changed, 5 


However in this caſe it was decreed that the books aſter- 
wards bought by the teſtator, and put into this library, ſhould 
paſs to the college by the will; the court being of opinion 
that the word now did not relate to the books which were in 
the library at the time of making the will, but, on conſtruc- 
tion of the whole ſentence, denoted where the ſaid library was, 
and might be intended to diſtinguiſh it from any other library 
of the teſtator's. | 


Caſe 174. Attorney General ver ſus Wyburgh & al'. 


Lerd Chan- NE charges all his lands in Chigwell in Eſſex, and in 
U 
ee N Endfield in Middleſex with 20/7. per annum to the poor 
of Endficli, And an information being brought to make di- 
. verſe lands in Eudfield liable to the charity, leaving out the 
Fn a fuit on be. (Higꝛoell lands, it was objected, that the Chigwel! lands ought 
Malfof a charity : | : 
tor the arrears of tO contribute, and the owners thereof be made parties. 


a rent-charge, | 
not neceſſarj to make all the ter tenants of the land out of which the rent iſſues, parties. 


Lord chancellor: This is in nature of a plea in abatement, 
and unleſs it be inſiſted on in the anſwer, and the particular 
3 owners 
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owners N put the owners of the Endfield lands to ArroRR ET 


take the laboùrfñig oar on themtelves to find out the Chigwe!l] GENERAL v. 
lands, and bring their bill for that purpoſe if they think fit; Wente 
for at this diſtance of time, (the charitable gift being in 1651.) 
the lands - may be loſt, or not diſtinguiſhable, or purchaſed 
without notice; and if the charity has loſt the Chigwel! lands, 


it would be ſtrange to make uſe of this as a reaſon, why it 7 : 

: ſhould loſe the Endfeld lands likewiſe. | 

* Alſo part of this charity being given for the cloathing of ſix pariſhioners no Þ 

poor perſons of the pariſh of Endfield, lord chancellor would not $929 ©v'9ence te 4 

e ; : a 85 prove a charity 1 

{uſer any of the inhabitants of Enaſield to be witneſſes, becauſe given to the pa- 1 

e, oY . Re J 3 EL. h : riſh. Secus if wi; 

b: they were intereſted, as being eaſed in the poor rates; only a lodger, [ 

d tho gas urged, that they might be lodge and one that VR 

i and thoug urge y mig lodgers there, or de, „ 1 

perſons not contributing to the rate, and that it was incumbent poor. But to i 

P > ö : de intendeda 1 

a on thoſe who took the exception, to make out the contraryz 4,1. 4 N 

. and to pay, &c, unleſs the contrary be made appear, it 

c- 15 

bs Tamen per Cur : The witneſs being deſcribed to be of the [| *! J. 

pariſh of Endſiell, yeoman, muſt be intended an houſe- keeper, i 

; and one liable to pay pariſh rates, unleſs the contrary be made ih 

er- i 4 f a 8 5.6 
uld fr 


4 


ion \\ herefore it was ſent to the maſter to inquire whether the 70 
in lands were liable to the charity. El 
c- 7 
is Blackborn verſus Hewer Edgley, & e contra. (1). Caſe 175. 5 
"ary | : Þ 
a : ; Lord Chan- 5 
R. Hewer late of Clapham, being a ſingle man, and cellor . 
having a vaſt real and perſonal eſtate, and a near rela- PARKER, + 
tion, Aune the wife of Samuel Eagley, for whom and whoſe 1 9 i 5 
illue he intended the bulk of his eſtate ; by will, dated the gth pl. 20. 324. 18 
; A . CY : „ pl. 27. 6bo. _ | 
d in ot S-ptember 1715. after having declared his intention that his pl. 5. 9c. pl. 1: 
poor name and family ſhould be continued by fome of the children * 1 
e di- of his couſin Anne Edgley, directs that his manner of houſe- 1 
t the keeping at his dwelling houſe at Clapham ſhould be continued 
zught for one year after his death, as alſo his ſervants at the old 
lalary, and that 1200 J. per annum ſhould be allowed his 
coulin Anne Edgley for that purpoſe ; that after the expiration 
of that year his couſin Aune Edgley ſhould continue to live at [601] 
ment, ; bi 
A Har f 6 3 | = 
my (1) Reg. Lib. A. 1719. fol. 445. 
wacty i 
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| BLackzorn his houſe at Clapham, and that her ſon Hewer Eagley ſhould co. 
Ve EDGRLEY habit with her there, in the ſame manner as he then did with 
the teſtator ; that the ſaid Anne Edgley ſhould be at all the charge 
of houſe-keeping, ſervants wages and coach-horſes to the 
number that he maintained - and to enable her ſo to do, he 
directed that 1200 J. fer annum ſhould be paid to her by quar- 
terly payments for her life; and that in caſe her ſon Heuer 
Elglsy ſhould marry, and his mother the ſaid Anne Edgy 
ſhould think fit to live from him, and to quit the houſe and 
furniture, then the to have 2507, per annum for life; and he 
deviſed all his freehold eſtate, and alſo the refidue of his per- 
{onal eſtate to truſtces, their heirs, executors and adminiſtra. 
tors, in truſt to convey all his freehold eſtate to the ſaid Heuer 
Edgley for life, without waſte, remainder to truſtees during his 
life, to preſerve contingent remainders, remainder to his fiſt, 
Sc. ſon in tail male, remainder to his daughters in tail general 
as tenants in common, with power to the ſaid Hewer Edglij 
to make a jointure of any part not exceeding half the premiſſes: 
and if Heer Lagley ſhould die without iſſue, then he deviſed 
that the premiſies ſhould be ſettled in fourths, (viz.) one 
fourth to his couſin Fohn Blackborn in fee, another fourth to his 
couſin Abraham Blackbern in fee, another fourth to his couſin 
Anne Jactſon in fee, and the remaining fourth to his couſin Su- 
ſanna Fagley, youngeſt daughter of the ſaid Anne Edgley, in fee, 
And in caſe all or any of the ſaid four remainder-perſons 
ſhould be dead at the time, when by virtue of the ſaid ſettle- 
mont his eſtate was to devolve upon them, then the fourth part, 


to which the perſon ſo dead ſhould have been intitled to, if living, 5 
ſhould be conveyed to the reſpective heirs of the perſon ſo lie 
dead; and deviſed the reſidue of his perſonal eſtate (ſubject to ried 
the aforementioned legacies) to be laid out in land and ſettled uch 
[602] in the ſame manner as he had before deviſed his real eſtate, ER 
and made his truſtees executors, and died. "Jy 
The teſtator was ſeiſed in fee of ſome little land by him be, 
always impl.yel for the producing hay and corn which was BE 
conſtantly ſp: nt in the houſe, and the land was plowed with in the 
the coach-hcrſes which the teſtator kept. Ds, —— 
The kinſman Heuer Edgley married the daughter of Sit 
Simeon Stuart, and he and his wife were not inclined to lire 0 


with the mother Mrs. Anne Eagley at the houſe at Clapham 
| Heuer 


De Term. S. Hill. 1719. 


Hewer Edgley appointed a jointure to his wife, exceeding a BTAcR BORN 
moiety of. the premiſſes, and S»ſanna Edgley, one of the four . EDGELEY 


deviſces in remainder, died without iſſue unmarried. 


Samuel Edgley the father of Hewer, prepared a bond for 
Herber Edgley to ſign for the payment of 120. per annum to 
the father for life, which the ſon for ſome tim declined to 
execute, ſaying it was more reaſonable that the father ſhould 
depend upon his honour : upon which the father left the bond 
with him, declaring if he would not ſign it, he might let it 
alone. But afterwards Hewer Edgley the ſon, in the abſence of 
the father, juſt before he went to travel, did ſign it, and di- 
rected that it ſhould be delivered to his father. 


In this caſe the following points were debated, and reſolved 
by the lord chancellor, 


Hit, It was objected, that though the houſe at Clapham 
paſſed to the mother for her life if ſhe would live there, yet 
only the houſe and curtelage would paſs, and not the land 
imployed for the producing hay and corn, &c. and the rather, 
becauſe all his lands and freehold eſtate were deviſed elſewhere, 
to truſtees for the couſin Hewer Edgley for life, &c. 


Sed per Cur? : By the fame reaſon it might be objected that 
the houſe at Clapham is deviſed away, which however is not 
pretended, It is true, that by the grant or deviſe of an houſe 
(1) with the appurtenances, only the garden and orchard will 
paſs with the houſe; but the deviſe of the houſe (2) with the 
lands appertaining, will paſs the land in queſtion, Now the 
intention of the teſtator was, that after his death, during the 
life of his kinſwoman Anne Edglcy, every thing ſhould bis car- 
ried on and tranſacted as it was in his life-time, and this to 
ſuch a nicety, as that the ſame number of ſervants and even of 
coach-horſes was to be imployed, the ſame hoſpitality obſerved, 
the ſame horſes uſed in plowing the lands; which could not 
be, unleſs the lands were to continue as before to be enjoyed 


J. 603 ] 


By a deviſe of an 
houſe cum per- 
tinentiis, only 
the garden and 
orchard will paſs 
with it; but by 
a deviſe of an 
houſe with the 
land appertain- 
ing thereto, the 
land uſually oc- 
cupied there- 
with will paſs, 
One deviſed that 
his couſin A. 
ſnould continue 
to live at his 
houſe, and be 


at the charge of 
keeping the 
houſe, and the 
eren and 


each. horſes which the teſtator imployed in plowing the ground, and ſpend the corn ariſing thereon 


© houſe; here the land enjoyed wich the huuſe ſhall pals to the couſin A, 


— IIES 


——k[P 


(1) Vide 3 Com. Dig. 442. 


(2) Vide Gulliver v. Payntx, 3 Wilf, 141. Dee v. Martin, 2 Black. 1148. 
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BLACKBORN 
. EDGELEY 


One deviſes an 
houſe, and di- 
rects by will 
that an annuity 
of 1200 l. per 
annum be 

paid to his 
couſin, and that 
the ſhall main- 
tain her fon 
there; the ſon 
chuſes to go 
from her, ll 
the couſin ſhall 
have the 12col, 
per annum in 
the ſame man- 
ner as if the ſon 
had died. 


604 


De Term 8. HH. 19. 


with the houſe; wherefore as it ſeems to have been his inten- 
tion not to part them, let thoſe lands which were before con- 
ſtantly enjoyed with the houſe, and the profits whereof were 


applied to the maintenance of the houſe, continue to be ſo en- 
Joycd. 


Secondly, It was infiſted that it appeared plainly Hewer Edgley 
and his wife and family were to have the liberty of cohabiting 
with, and being dieted by his mother at this houſe at Clapham ; 
and therefore if he ſhould waive that, or elect to live from his 
mother, this would exempt her from any neceſſity of expend- 
ing ſo much, and conſequently there ought to be a proportion- 
able abatement out of the 1200 J. per annum, which was allot- 
ted to be paid to her for houſe- keeping. 


*Cur” ; J admit Hewer Edgley might live at the houſe at Clap- 
ham with his mother as formerly he did with the teſtator; but 
if he would live there with a greater number of ſervants or 
horſes than were there in the teſtator's life-time, it ſeems to 
me that his mother 1s not bound to maintain them. She is 
only to maintain him in the fame plight and manner as the 
teſtator did; neither ought there to be any abatement of the 
1200 l. per annum by reaſon of the ſon's abſence, any more 
than there ought to have been for the years that the ſaid Hewer 
Edgley travelled and was beyond ſea after the teſtator's death; 
and as though he had died, there ſhould be no abatement of 
the 1200 J. per annum, by the ſame reaſon there ſhould be no 
abatement in reſpect of the voluntary abſence of the faid Heuer 
Eagley; for the teſtator intended that in all events, during the 
life of his couſin Anne Edgley, there ſhould be the ſame hoſpi- 
tality as in his life-time, only in caſe Anne Edgley ſhould leave 
the houſe (which was left intirely to her election) then indeed 
ſhe was to have but 250 J. per annum, inſtead of the 1200. 
per annum; but this latter ſum was to be paid her very exactly, 
(v:z.) quarterly during her ſtay there; and care is taken, 
that even the repairs of the houſe ſhall be paid out of the other 
part of his eſtate. _—_ 


Thirdly, Objected that the jointure made by Hewer Easy 
on his wife, exceeded a moiety of the premiſſes and conle- 
quently, having gone beyond the power, was void. 
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Cur? : Here neither is nor can be any jointure, for as yet Back RON 
the ſon Hewer Edgley has no legal eſtate till the truſtees con- *. EDGELEY 


vey to him, and until he has an eſtate he can paſs none: A ſettlement 


, ; | = : is directed to be 
wherefore I can take no notice of this * equitable appointment; made on A. 


3 | : 8 W - with a power 
nor can it properly come in queſtion at this time, not being to 70.5? ge” 
take effect till after the huſband's death, and perhaps never will, pg A — 

. . . : 0 before the 
| as he may ſurvive his wife, forthe and 
makes a join- 
lite, for it may 


Me no earns Ke 


prey 5 3 
— * 
r 
Ms 7 . : 4 


> ture of what exceeds a moiety; court will take no notice of this during the huſband's 
never take effect. | 


| [ *605 ] 
f Fiurthly, Objected, that Hewer Eadgley by virtue of the words 
[if heldie without iſſue of his body] ſhould have an eſtate- tail in 
the premiſſes, and then it would be in his power to bar the 
remainder by a recovery; and this was the rather an eſtate- 
tail in him, for that otherwiſe the daughters of his ſon could 
ö never take, which would be againſt the teſtator's intention. 
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To which it was anſwered, that here was an expreſs eſtate 
for life limited to Hewer Edgley, and the words [if he ſhould 
die without iſſue] being only words of implication, would not 
merge and deſtroy an expreſs eſtate for lite, according to Bam- 
feld and Popham, ante 54. 


ne Ys 2 euere. . br by: Co \ 2 
. bet * 2 r 8 LOS, 1 EY 4 2 
FP * ot 7 ut; ERIE p — — 

BET ———— = 1 


Er 


3 


— 
: IW « 3 


$ ——_ > . 8 — 
- <a re 
— I one ae ood — 
4 x Sod ad alt 


But the court exploded the notion, that words of implication Jn a deviſe of 


ſhould not turn an expreſs eſtate for life into an eſtate-tail, 1 i Fe as 
and ſaid, that if I deviſe an eſtate to A. for life, and after his die without 


K : ; , . i 5 iſſue, then to 
death without iſſue, then to B. this will give an eſtate-tail to B. tho here 


! * is an expreſs 
Al, according to Sunday's caſe, g Co. 127. b. t But here being ne <xpre 
a limitation upon Hewer Edgley's death to his ſons, and after to A. yet the 


to his daughters, the following words [if Hewer Edgley ee 


words will turn 
657 a : : : - ich, it into an eſtate- 
/bould die without iſſue] muſt be intended, if he ſhould die with ally bares 
out (a) ſuch iſſue. And as to what had been urged, that un- lands are deviſed 


- | * to A. for life 1:98 
leſs theſe words were to create an eſtate-tail in Hewer Edgley, reminder to IG; 
bis ſon's * daughters could not take; it did not appear the teſta- **vitees, Ec. 1 


remainder to 
tor intended Hewer Edgley's ſon's daughters ſhould take, for he his firſt, &c. ſon 


: : : ; in tail male, &c, 
might think that on Heer Edgley's dying without iſſue male, 3 4 


£ : : without iſſue, 
en, Kc. This will not give an eſtate-tail to A. but the words [without iſſue] muſt be intended 


W:thout ſuch iTue. Kee- 7 e. N « Ca . 


2) Vide the caſe of Humberſton verſus Humberſton, ante 332. f [ *606 ] 
Age | | 
onſe- | | | 
+ Sed guere, for in Sunday's caſe there is no expreſs eſtate for life given to the 
MY devitee, ante 57. f c 
Cur: | his 
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BLACKBORN 
v. L DpGELEY 


One deviſes his 
freehold ehate 
to truſtees ana 
their heits, in 
truſt to convey 
the premiſſis to 
A. for lite, re- 
mainder to his 
Et, Lc. fon 
in tail male ſuc— 
cefhively, re- 
m: under to his 
daug ters in 
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his name and family would be determined, for which reaſon he 
might limit it over to the daughters of Hewer Edgley himſelf, 
beſides, the ſon of Heier Eagley would be tenant in tail, and 
wehen of age might, by docking the intail, give the . 
to his daughters. (1) 


Fiſthly, Objected, that on the death of Suſanna Edgley the 
deviſee of one fourth of the premiſſes in remainder, in cafe 
Heer Edgley ſhould die without iſſue, her fourth part was not 
to deſcend to her elder brother and heir at law Hewer, butts 
be ſubject to an executory deviſe to ſuch perſon as would be 
heir at the death of Fewer Edgley without ſuch iſſue as afore- 
ſaid, and not to veſt 1 in the mean time. 


tail general, and if A, ſhould die without iſſue, then the premiſes to be ſettled on B. C. D. and E. to 
each one feunth in fee; and in caſe any of the four remainder- perſons die without iflue, the truſtees 
to convey ſuch fourth part in fee to the reſpective heirs of the perſon ſo dying; one of the perſon; 
dies without iſſue, her fourth in equity belongs to her brother, as her heir. 
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A ſon in plenti- 
ful circumſtan- 
ces, gives his 
father a bond 
to pay him 
1201, annuity 
for his life; if 
dane freely and 
without coer- 
tion, good, and 


Cur' r This remainder in fee of a fourth part does veſt in 
Hewer Edgley as heir of his deceaſed ſiſter Sſanna ; for ſhe 
having a Ceviſe of the fourth part to her in fee, the words di- 
recting a conveyance to be made in caſe of her death to her 
heir, are no more than what would have been otherwiſe im- 
plied, & expre/ſio cor” que tacite inſunt nibil operatur. 


Sixthly, Neither is the furniture of the houſe at Clapham to 
be ſold, while Mrs. Anne Edeley ſtays there; for it being ſaid 
by the will, that if ſhe thinks fit on the marriage of Heuer 
Eagley to quit the houſe and goods, this ſhews that until then 
ſhe was to enjoy them. But the words are not ſtrong enough 
to carry the goods as heir-looms with the houſe after Mrs. 
Anne Edgley ſaould quit it or die; then they hall be ſubject to 
the truſts of the will. 8 


Seventhly, As to the ſon's bond to pay the 120 J. per annum to 
his father; the words ſaid by the father [that if the ſon would 
not ſign it he might let it alone] might be ſpoken in ſuch a man- 
ner as to amount to a threatning, and with deſign to intimi- 
date the ſon; but it might alſo be otherwiſe; and the ſon 
having ſaid that this ought to be left to his honour, the father 


what words or circumſtances will not be conſtrued a coercion. , 


pO S F —— 


* 


(1) Vide Bamfeld v. Popham, ante 54. 
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ſeems to have acquieſced under it ; after which the ſon as bound Bracxzorn 


in honour, without the privity of his father, and in his abſence 
executed the bond, and directed it to be delivered to his father ; 
ſo that for ought appears it was his free act, and what he 
thought himſelf obliged in honour to do; and therefore, with- 
out any proof to impeach it, ſhould not be ſet afide in 


equity. 


Loyd verſus Read. 


Grandmother put 1007. into the exchequer upon the (a) 

act which gives 14 J. per cent. annuities for lives, and 

her grandchild being made nominee, the father of the grand- 

child gave a bond to the grandmother to repay her this 100 /. 
in caſe the child ſhould die in the life of the grandmother. 


. EDGELEY 


Caſe 176, 


Lord Chan- 
color 
PARKER. 

(a) 5&6 W. 
& M. cap. 20. 
Grandmother 
buys an annuity 
in 141 per cents 
for 100 4, in the 


grandchild's name, Child's father gives the grandmother a bond to repay the 1091. if the child 
cies before the grandmother, who receives the income and keeps the talley, the grandckila making 


no claim: this no truſt for the grandchild, 


The talley was kept and the income of this annuity receiv- 
ec by the grandmother during her life, and diſpoſed of by her 
vil, from this to another grandchild. 


Decreed by lord chancellor, that the grandmother's receiving 
the income of this annuity during her life, and keeping the 
talley, and no claim having ever been made by the grandchild, 
ne wed the grandchild was but a truſtee for the orandmother, 
and if this was at all a truſt, it muſt be always & ab origine ſo, 
that the child's father giving the bond, and the grandmother's 
accepting it, tended to make this ſtill more manifeſt. Then 


tere being no mention made of the truſt in the bond, was an 


inducement to think, that had it been mentioned therein, the 
grandmother would not have accepted it. 


The court thought that what prevailed with the father to 
give fuch bond, was the chance of the grandmother's giving 
tae annuity to the grandchild, or at leaſt not giving it from 
him; and that probably, if the grandmother had not given it 
from him, this would have been taken as a conditional giſt ta 
the grandchild after the grandmother's ceath; and that the 
caſc might have been different, if the grandmother, or parent 
had made ſuch a purchaſe in a grandchild's or child's name, 

and 
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Loyp vs. 
Reap. 
(a) Vide ante 
Lampivgh v. 
Lamplugn, 111. 


_ (5) Lord Grey 
verſus lady 
Grey, Hill. 30 
Car. 2. and 
vide the caſe of 
Elliot verſus 
Elliot, 2 Chan. 
Caſes. 231. 
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Caſe 177. 
Lord Chan- 


cellor 
PARKER. 


2 Eq. Ca. Ab. 
280. pl. 2. 

If after a decree 
a Caveat be en- 
tred to ſtay the 
figning and in- 
rolling, it ſtays 
the ſigning 28 
days, not only 
after pronour e- 
ing the decree, 
but 28 days f. om 
the prefenting 
it to lord chan- 
cellor to be in- 
rolled, and no- 
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De Term. 8. Hi. 1719. 


and taken the profits during the infancy (a) only of the child, 
for that would have been no evidence of a truſt for the parent, 
Secus if the parent had taken the profits after the child's com- 
ing of age, and when of diſcretion to claim his right. 


It was moreover obſerved that (5) lord Nottingham took a 
diſtinction where a parent made a purchaſe in the name of a 


child already advanced, and thereby as it were emancipated: 


for that would have been a truſt for the father; but if ſuch 
child were unadvanced before, it ought (according to him) to 
be looked upon only as an advancement of one for whom ke 
was under an obligation of duty and conſcience to provide, 


* Burnet ver/us Theobald. 


F after a decree pronounced, either ſide enters a caveat, 

this ſtops the ſigning and inrolling for twenty-eight days, 
being a lunar month; but a decree being ſigned and inrolled 
after the twenty-eight days from the caveat were expired, and 
within twenty-eight days after the decree was preſented to be 
inrolled, and the regularity of the inrolment being referred to 
the maſter Mr. Hoelford, he certified the courſe to be, that 
where a caveat is entred, the party entring it has twenty-eight. 
days after the decree preſented, But lord chancellor thought 
this an unreaſonable delay, there being no rule or order of 
court for that purpoſe. 


tice given by lord ckancellor's ſecretary to the clerk of the other ſide, 


On the other ſide it was ſaid that the end of entring fuch 
caveat was to give the party a reaſonable time to conſider of 
the decree, whether he ſhould ſubmit to it, or rehear the cauſe, 
which end would not be anſwered, unleſs the party had a rea- 
ſonable time after the decree was drawn up and paſſed; and 
the allowance of the twenty-eight days after the entering of 
the caveat, was immaterial, ſince theſe are commonly ſpent 
after the hearing the cauſe, and before the decree is drawn up 
and paſſed. 


Alſo the ma/ter certified that the twenty-cight days upon 
the caveat, ſhould commence only from the time that the lord 
chancellor's ſecretary gave notice to the clerk of the other 


ſide, ; 


De Term. 8. Hill. 1719. 


ſide, of the decree being preſented in order to be ſigned, which Bonn 


X was likewiſe thought by the court to be ſtrange; et adjourn', THEOBALD. 
L. f : GR, 
1 But afterwards this matter being mentioned again, and a [ 610 J 
certificate of much the greater number of clerks in the office 
. being produced, ſhewing the conſtant courſe and practice of 
4 the office to be, that the twenty-eight days ſhould be account- 
. ed from the time of the decree's being preſented to the great 
5 ſeal to be ſigned in order to it's inrolment, and notice thereof 
10 given by the ſecretary to the clerk of the other ſide: Lord 
bs chancellor ſaid this ſeemed to him to be the conſtant practice, 
and the maſter's report being ſo, his lordſhip would not over- 
rule it on a motion, but on the contrary held the report to be 
rizht, and according to the uſage and practice in that 
caſe. | 
at, | | | 
led | F Lord Chan- 
a 7 Was bound in a bond to B. payable on May-day then cellor 
2 next, A. in the mean time becoming a bankrupt, B. PARKER. 
) be : 2 Eq. Ca. Ab. 
7 before May- day takes out a commiſſion of bankruptcy againſt 96, fl. 2 
0 ; | . , Bn: 5 
him, and the commiſſioners having ſummoned his wife, 93. Pl. 2 
that Creditor by 


would have examined he. touching the time and manner of boad before day 
4's becoming a bankrupt, but ſhe refuſing to make any ſuch of pay 
diſcovery, they committed her. And ſome ot A's creditors , 
who came in under the commiſſion, and paid their contribu- nor ought any 
tion money, impriſoned A. for the debt for which they tought be bes 
relief by the commiſſion; and upon the petition of A. and 1 
his wife diſcloſing theſe matters, and hearing counſel on 


both ſides, 


It was reſolved by lord chancellor, firſt, that if a creditor by 
bond before the day of payment ſues out a commiſſion of bank- 
ruptcy againſt the obligor in the bond, it is irregular, and ſuch 
an irregularity, for which the commiſſion ought to be ſuper- 
ſeded; for though it be debitum in preſent: (a) yet as it cannot [ 61 r 3 
be ſo much as put in ſuit, or an action commenced upon it, (4). Vide 20m 


the ſtatute of 


much leſs can there be a commiſſion of bankruptcy taken out 2 2 
; 31. & 5 Geo. 2, 
on ſuch a bond, whereby all the real and perſonal eſtate of the and how theſe 


upon . g : . 3 ſtatutes have 
Re bankrupt is (as it were) ſciſed in execution. 1 

. in that point. 
other Secondly, 


ſide, N 


Ex parte 
JAMES. 


Pankrupt's wife 
cannot be ex- 
amined again!t 
her huſband to 
prove his bank- 
ruptey; may by 
ſtatute touch- 
ing diſcovering 
her huſband's 
effects. 

12 Vin. Ab. 11. 
pl. 28. 8. P. 
(6) 1 Inſt. 6. b. 
2 Vern. 79. 


ſelf by ſlatute 

5 Geo. 1. may 
be examined 
touching his 
own bankrupt- 
cy. 

If one of the 
reaſons for the 
commitment be 
illegal, and the 
party do con- 
tinue in cuſtody 
till the thipg ſo 
illegally requir- 
ed of him be 
done, the whole 
commitmend is 
naught. 


[ 612 J 


come into the 
commiſſion, 
ſhall not im- 


rupt tor not 


Bankrupt him- 


Creditors ofa 
dankrupt, who * 


p. iion the b ank- 


paying the debt. 


De Term, S. Hill. 1719. 


S:condly, That the wife of the bankrupt cannot be examined 
againſt her huſband touching his bankruptcy. She by the 
common law cannot be a witneſs (5) for or againſt her huſ- 
band; and though the former ſtatute of 21 Jac. 1. authorizes 
the commiſſioners to “ examine the wife touching any con- 
c cealments of the goods, effects or eſtate of the bankrupt,” 
yet neither does that, or the (c) late ſtatute of the laſt ſeſſions 
extend to examining the bankrupt's wife touching his bank. 
ruptcy, or whether he had committed any act of bankruptcy, 
and how or when he became a bankrupt. 


(c) 5 Geo, 1. cap. 24. 8 


And the court ſaid, that until the late ſtatute abovemention- 
ed concerning bankrupts, the commiſſioners could not exs- 
mine the bankrupt himſelf touching his bankruptcy, and that 
in this act there is no clauſe enabling them to examine the 
bankrupt's wife againſt her huſband. And though the warrant 
of commitment of the wife was produced, by which it appear- 
ed that the commiſſioners had committed her as well for re- 
fuſing to diſcover the goods and effetts of the bankrupt, as to diſ- 
cover the time and manner of his bankruptcy: yet by led 
chancellor, one of the reaſons for committing the wife, being 
for not diſcovering how and when her huſband was a bankrupt, 
and ſhe being to continue in prifon till ſhe ſhould make this 
diſcovery, the commitment is illegal, and ſhe ought to be diſ- 
charged; and accordingly it was ordered ſhe ſhould be diſ- 
charged. | | 1 


Thirdly, It was reſolved that ſuch of the bankrupt's creditors, 
as came in under the commiſſion by which all the bankrupt's 
eſtate both real and perſonal (by means whereof he ſhould pay 
his debts) was ſeiſed, ſhould not be allowed to impriſon the 
bankrupt for not paying thoſe debts. Wherefore the court faid 
they would order the bankrupt to be diſcharged out of cuſtody, 
as to any action brought by thoſe who had come into the com- 
miſſion of bankruptcy, and had fought relief thereby (1). And 
though it was objected by Mr. Mead, that the bankrupt ought 
not to be diſcharged until he had perfected his examination, 
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The court held the contrary ; for it did not appear that the Ex parte 


| bankrupt was in contempt or had refuſed to be examined; if Janus 
he had, yet-when the commiſſion of bankruptcy was irregu- 
. larly ſued out, there ought not to be any procecdings upon it 
; by way of examining the bankrupt, or otherwiſe. f 
$ | | | | 9 
2 Grantham & al' Commiſſioners and Truſtees of Caſe 179. 1 
55 the forfeited Eſtates verſus Alexander Gor- 4 
don. (In Domo Procerum.) 1 
Y an act of parliament ade in the firſt year of king Attainder of | ; 
n- George, for the attainder of earl mariſchal & al, it was N 9 
2 enacted (int al) e that if major general Thomas Gordon, laird — i 
nat of Auchintoule, ſhould not render himſelf before ſuch a day, will not extend | 
: . : to attaint the 
the de ſhould be attainted of high treaſon. party, if his 


name be Alex- 
ander, though the reſt of the deſcriptions agrees 


Major general Gorda? s chriſtian name was Alexander [ 613 ] 
ſoc Thomas, and he did not render himſelf within the time. 


T he commiffioners of the forfeited eſtates in Scotland, ad- 
judged that the reſpondent Alexander Gordon was not attainted ; 
whereupon the commiſſioners for en eſtates in a . 
appealed to the houſe of lords. | 
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It was inſiſted for the forfeiture, that here was a full de- 
ſoription without a chriſtian name, (viz.) major general Gor- 
dun, laird of Auchintoule, which was a ſufficient certainty ; for 
nery one muſt know who was meant by it; and if the de- 
ſcription without the chriſtian name was ſufficient, then utile 
per inutile non vitiatur. 


— — 


That as in 1 Iiſd. 3. a. a grant made to John earl of Pem- 
hate, when his name is William, or to John biſhop of Kocheſter, 
when his name is Milliam, is good, becauſe there can be but 
one of that dignity, but one earl of Pembroke, and but one 
diſhop of Roc heſter, (wherefore the addition of a falſe chriſtian 
game would not hurt it;) ſo in the principal caſe there being 
dut one major general Gordon, laird of Auchintoule, this de- 
ſenption could anſwer no perſon whatſoever but the reſpon= 
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vol. 4. 966. 
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Alſo that there was ſufficient certainty according to the 
courſe of parliament; and therefore that might be good by 
way of impeachment, which would not be ſo in a proceeding 
by indictment, for which purpoſe Dr. (4) Sacheverel's caſe was 
Cited, 

For the reſpondent it was argued, that there ought to bea 
legal certainty not only in indictments for capital, but for all 
criminal offences, and much more would the law require cer- 
tainty in the caſe of an indictment for an offence, whereby a 
man's blood was to be corrupted, his eſtate forfeited, and his 
life taken away in the moſt formidable manner. | 


That though it might be true (which however was not ad- 


| mitted) that an attainder would be good by the deſcription of 


major general Gordon, Jaird of Auchintoule, and that there might 
be ſuch a man; yet adding a wrong chriſtian name was much 
worſe than if there had been no chriſtian name at all; for there 
might be ſuch a man as major general Gordon laird of Auchir- 
teule, and yet no ſuch man as major general Thomas Gorden, 
laird of Auchintoule. 

That the caſe cited from 1 I/. 3. a. WOO be allowed to 
be law, and yet that no ways like. the caſe now under debate; 
becauſe in a grant the law takes it as ſtrongly as may be againſt 
the grantor, vt res magis valeat, it being preſumed that ſome 
valuable conſideration was given for the grant, and it woe 
be very hard, that the purchaſer by reaſon of a miſtake of his 
name, ſhould loſe his purchaſe ; wherefore it is ſufficient to 
make the grant good, if it can appear who was intended to 
take, becauſe the grant of the party founded upon the contri 
of the party, ſhall take effect according to his intent, and put- 
chaſes may be good without either chriſtian or ſurname, as tix 
eldeſt fon or youngeſt ſon of J. S. (1 It. ubi ſupra ;) but in 
caſe of an indictment the conſtruction is not to be according 
to the intent of the indictment, but muſt be ſtrictly certain; 
and if an indictment is to be ſo, much more muſt an attaincel 
which binds for ever, both as to life and eſtate; and an indict 
ment of one by the deſcription only of the eldeſt or young 
ſon of F. S. would not be good. 

That the names of Alexander and Thomas were two as differ 
ent names as well could be, and therefore it was impoſſible 
that * Gordon could be intended to be T homas Gore 
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That ſuppoſing major general PORN Gordon were at- 
tainted by his right name, and afterwards pardoned by the 
wronz name of Thomas Gordon, this pardon would not be good, 
becauſe it could not be intended a pardon of the ſame perſon 
that was attainted, And it would be very hard that ſuch an 
attainder as was in the principal caſe, ſhould, notwithſtanding 
the miſtake of the name, be good ro take away a man's life, and 
yet that a pardon, by reaſon of the ſame miſtake of the name, 
ſhould not be good to ſave the man's life; {which FR had 
great weight with the lords, ] 


That if this attainder of Alexander by the name of Thomas 
were to be good, an innocent man might be executed inſtead 
of the guilty; and it would be ſufficient to ſay that Alexander 
was the man intended, though Thomas was the man attainted, 
But as incertainty was the mother of confuſion, ſo it was the 
happineſs and excellency of our law to delight (a) in, and 
eſpecially in criminal proſecutions to require certainty, 


That if Alexander Gordon were outlawed by the name of 
Themas Gordon, the law in that caſe would allow him no re- 
dreſs by writ of error, becauſe he would not be hurt, nor any 
ways concerned in the outlawry of one who was ſuppoſed to 
be another perſon ; and yet where the law ſaid the perſon was 


1 a t hurt or any ways concerned, the attempt now was to 5 
hi tat man and to take away all his eflate. 

t to That the objection was the ſtronger in the W caſe, for 
d to wat the not rendering himſelf (by the time preſcribed by the act) 
rac ade the treaſon; and here Alexander might well think him- 
put. elf not the perſon intended and required ts ſurrender, when 
the tne act required Thomas to ſurrender ; conſequently it would 
ut in be hard, that his not doing of that which he had at leaſt very 
din provable reaſon to think not incumbent upon him to-do, 
Wl my render him guilty of the higheſt crime known in our 
109 ws high treaſon. 

adit | | = 
inget And as to what was ſaid, that this being an attainder by 


p:rliament differed from an outlawry, and that the courſe of 
parliament made it good: it was anſwered that impeachments 
parhament differed from indictments, and might be juitified 
, 2% law and courſe of parliament ; but that there was no 
hs other 


GRANTHAM 
. GOR DON. 


(a) Ante 194. 
in the caſe of 
Mitchell verſus 
Reynolds. 
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GRAN THA 
v. GORDON. 
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In Scotland the 
trials and proſe- 
cutions for trea- 
ſon are the ſame 
as in England. 


De Term. 8. Hill. 1719. 


other method of conſtruing an act of parliament (as this was) 


but according to the rules of law. 


L-aſtly, that if the reſpondent Alexander Gordon thus intend. 
ed (as it was ſaid} to be attainted by the name of Thomas, had 
been brought to the king's bench bar, that court would not, 
nor could have awarded execution againſt Alexander Gordon on 
the attainder of Thomas, but on Alexander's ſhewing this to the 
Eourt, they muſt have diſcharged him. | - 


Upon which the counſel being withdrawn, the lords adjourn- 
ed the debate till the next day, in order to have the opinion of 
all the judges of England, when the lord chief juſtice Prat 
delivered the opinion of them all © that this attainder of 
e major general Thomas Gordon, laird of Auchintoule, did not 
« attaint the reſpondent, whoſe name was Alexander; and that 
«if Alexander Gordon upon ſuch an attainder had been brought 
* to the king's bench bar, and had made this matter appear, 
e that court could not have awarded execution againft him,” 
Upon which the decree of the commiſſioners for forfeited eſtates 
in Scotland was affirmed. | 


Memorandum, In this caſe it was admitted by the counſel on 
the other fide, that by the late ſtatute for the union of- the 
two kingdoms of England and Scotland, treaſons and proſecu- 
tions for treaſons are the ſame in Scotland as here 


I was of counſel for the reſpondent, and Mr. Beotle for the 
appellants, and alſo a Scotch lawyer on each fide +, 


— 


— 
—— — 


+ The like determination was made by the lords in the December following, in 
the caſe of Grantham t al? verſus Furgubarſon, who was pretended to be attaintes 


by the name of Alexander Farguhar/on, whereas his chriſtian name was Patrick, 
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viſcounteſs Montacute verſus Her Huſband 
| Sir George Maxwell. 


of & HE plaintiff brought a bill againſt the defendant her 
huſband, ſetting forth that the defendant before her in- 
termarriage with him did promiſe that ſhe ſhould enjoy all her 
own eſtate to her ſeparate uſe, that he had agreed to execute 
writings to that purpoſe, and had inſtructed counſel to draw 
fuch writings, and that when they were to be married, the 
writings not being perfected, the defendant deſired this might 
not delay the match, in regard his friends being there it might 
name him: but engaged that upon his honour ſhe ſhould have 
che ſame advantage of the agreement, as if it were ia writing 
drawn in form by counſel and executed; upon which the 
marriage took effect, and afterwards the plaintiff wrote a letter 
to the defendant her huſband, putting him in mind of his pro- 
miſe, to which the defendant her huſband wrote her an anſwer 
under his hand, expreſſing that he was always willing ſhe 
ſhould enjoy her own fortune as if ſole, and that it ſhould be 
at her command, 


To this bill the defendant pleaded the ſtatute of frauds and 


5 (a), by which * all promiſes in conſideration of (a) 29 Car. 2, 


« marriage, unleſs ſigned in writing by the party, are made 
* void;” and averred that he never ſigned any promiſe or 
azreement before marriage for her enjoying any part of her 


eſtate ſeparately, which he-pleaded in bar of ny relief or diſ- 
covery. 


It was urged againſt the plea, that this 8 was on the 
Plaintiff” s ſide executed by her intermarriage ; and therefore 
like the ſeveral caſes in which equity did relieve, and compel a 
mutual execution; that the letter written by the defendant, 
though after marriage, was an evidence under his hand of the 


azreement before the marriage, and ſo took it out of the 
ſtatute. 


AK 2 | On 
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Preced, in Chan. 
526. 


Gilb, Chan. 


244. 

1 Eq. Ca. Ab. 
19. pl. 4+ 

1 Stra. 236. 

2 Eq. Ca. Ab. 
502. pl. 6. 
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On the other ſide it was ſaid, that the expreſs words of the 
ſtatute made all ſuch promiſes in conſideration of marriage 
void, unleſs they were in writing ſigned by the parties; and 
that there was the greateſt reaſon for it, ſince in no, gaſe could 
there be ſuppoſed ſo many unguarded expreſſions Wi promiſes 
uſed, as in addreſſes in order to marriage, where many paſſa. 
ges of gallantry uſually occur, and it was therefore provided 
by the ſtatute, that all promiſes made in conſideration of mar- 
riage ſhould be void unleſs ſigned by the party. That it was 
very wrong to call marriage the execution of the promiſe, 
when until the marriage it was not within the ſtatute ; and 
the ſtatute makes the promiſe in conſideration of marriage void; 
therefore to ſay that the marriage was an execution which 
ſhould render the promiſe good, was. quite fruſtrating the 
ſtatute ; which the court took notice of and approved. 


Lord chancellor: In caſes of fraud, equity ſhould relieve, 
even againſt the words of the ſtatute: as if one agreement in 
writing ſhould be propoſed and drawn, and another fraudu- 
lently and ſecretly brought in and executed in lieu of the 
former, in, this or ſuch like caſes of fraud, equity would re- 
lieve; but where there is no fraud, only relying upon the 
honour, word or promiſe of the defendant, the ſtatute making 
thoſe promiſes void, equity will not interfere ; nor were the 
inſtructions given to counſel for preparing the writings ma- 
terial, ſince after they were drawn and ingroſſed, the parties 


might refuſe to execute them, and as to the latter, it conſiſts 


only of general expreſhons ; as © that the eſtate ſhould be at 


-< the plaintiff's command or at her ſervice,” indeed had it 


recited or mentioned the former agreement and promiſed the 
performance thereof, it had been material. But as this calc 
is circumſtanced, allow the plea. 


Alſo this plea being in bar of a diſcovery as to all matters, 
which if diſcovered and admitted might be barred by the 
ſtatute, ſo far may the ſtatute be pleaded in bar of ſuch diſco- 
very. (1). | 


8 2 * TY . err * at. AG 
— 


2 


(1) But upon the plaintiff's amending ſtand for an anſwer. 1 Stra. 236. See 
her bill and charging ſeveral additional more as to pleas of the ſtatute in caſed 
facts, a ſecond plea of the ſtatute of frauds of parol agreements in Hawkins . 


put in by the defendant, was ordered to Holmes, poſt. 770, 


Lewis 
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Lewis verſus Chaſe. (1). 


HE plaintif being a bankrupt, endeavoured to be dil- 
charged with the conſent of four fifths of his creditors 
in number and value, upon the late ſtatute ; the defendant a 
creditor preferred his petition to the lord chancellor. againſt 


| the allowance of the certificate; upon which the bankrupt, 


in conſideration of the defendant's withdrawing his petition, 
gave him a bond for his whole debt. Afterwards the bank- 
rupt's certificate was allowed, and the defendant putting the 
bond in ſuit “ againſt the bankrupt, he pleaded the act of par- 
liament, and that the bond was obtained in order to procure 
his diſcharge ; and on a verdict for the plaintiff, the bankrupt 
brings this bill, inſiſting that the bond was obtained from him 
under his neceſlities, and within the reaſon of that clauſe in 
the (a) ſtatute which makes bonds void for conſenting to the 
bankrupt's diſcharge ; and it was repreſented as an unconſeion- 
able thing for one creditor to deſire more than his ſhare of the 
bankrupt's eſtate with the reit, and that on the other hand the 
bankrupt ought to be favoured, who had given up all to his 
creditors. = 


Cur” ; Here is an honeſt — and the bankrupt if he 
pays him all, till pays but what in conſcience he ought, He 
that comes into equity to avoid the payment of a juſt debt, 
ought to come with a very clear caſe if he hopes to ſucceed. 
I'te defendant could not be ſaid to do amiſs in petitioning the 
great ſeal againſt the allowance of the certificate; neither can 
it now appear to me what ſucceſs that petition would have 
deen attended with; it may be he had juſt cauſe to petition, and 


the bankrupt no right to have the petition diſallowed, and the 


plaintiff, if he had a fair defence, ought to have made uſe of 
it againſt the petition, but in caſe of treating with the defen- 
dant to withdraw it, the other might init upon reaſonable 
terms to have his juſt debt. 


Suppoſe the preſent bill were to be diſmiſt, the conſequence 
would only be that the plaintiff muſt pay what he juſtly owes ; 


—— 


Caſe 181. 
Lord Chan- 


cellor 
PARKER. 


2 Eq. Ca. Ab. 
125. pl. 5. 

18 5. pl. 5. 
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but were he to be relieved, the defendant —_ thereby be 
put into a worſe condition than any of the other creditors; 
for the bankrupt's eſtate being diſtributed, he cannot now have 
his proportion thereof, ſo that he muſt loſe his whole debt; 
and it is the plaintiff's fault to come ſo late; which makes the 
caſe ſtill the ſtronger againſt him; nor does the law make any 
diſtinction whether the bankrupt became ſo by his own extra- 
vagant way of living or by misfortunes; and therefore he is 
the leſs to be favoured. It is hard enough to bar creditors of 
the full remedy which the law gives for "tbo recovery of debts; 
indeed where the words of the ſtatute are plain they muſt be 
ſubmitted to, but then the bankrupt ought in all ſuch caſes to 
bring himſelf within it. And it would not be fair to put the 
defendant, who has the law of his ſide,) in a worſe condition 
than any of the other creditors whoſe debts are extinguiſhed by 
the ſtatute ; therefore diſmiſs the bill with coſts. (1) 


— 


r 


Caſe 182. 


Lord Chan- 
cellor 
PARKER. 


1 Eq. Ca. Ab. 
387. pl. 7. 

9 Mod. 161. 
10 Mod. 436. 

2 Eq. Ca. Ab. 
275˙ pl. 4+ 
505. pl Is 
One articles on 
marriage to ſet- 
tie lands on 
himſelt for life, 


heirs of his body 
dy his intended 
wife, with a 
covenant rn 


(1) But this caſe although not ſtrict- 
ly within the letter of the far. 5 Geo. 2. 
ſeems icar cely reconcileable with the 


— 


ſpirit of ſeveral ſ ubſequent caſes, Cowp. 
792. Smith v. Bromley, & Nn v. 
Barbi, Doug. 670. 


Edward Trevor eldeſt Son of | 
Sir John Trevor, late Maſter SPlaintiffs ; 
of the Rolls, & al, 


2 5 Trevor the ſecond on "TY dts 
al', 
IR John Trevor late maſter of the rolls, being ſeiſed in fee 
of the capital meſſuage called Brinkynalt, and diverſe lands 
in the counties of Denbigh and Salep, on his marriage with 
Jane Pulgflon, by articles dated the 23d of Ohober 1669, in 


remainder to the 


conſideration of the then intended marriage, did for himſelf and 
his heirs covenant with the truſtees therein named, before the 
end of two years to ſettle and aſſure upon the ſaid truſtees, as 
they the ſaid truſtees ſhould direct and appoint, all the premiſſes 
to the ſeveral uſes in the articles expreſſed, as aifo in the ſettle- 


make this ſettſement within two years, or in default thereof to and ſeiſed ts the ſame uſes ; thoug! 
bie be an cftate-tail at law, yet equity will turn it into a ftrict ſettlenent. 
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ment and“ conveyance, as ſhould be limited and agreed upon by Trevor vv. 


vir John Trevor and the ſaid truſtees, and to no other uſe, (viz. ) 
to the uſe of him the ſaid Sir John Trevor for life without 
waſte, remainder to the uſe of Jane his intended wife for her 
life, remainder to the uſe of the heirs male of him on her 
body to be begotten, and the heirs male of ſuch heirs male 
lawſully iſſuing, remainder to his own right heirs. 


Sir John Trevor by the ſame articles covenanted with the 
truſtees, that the premiſſes ſhould remain after his deceaſe to 
the ſaid Jane his intended wife for her life, free from all in- 
cumbrances, and in caſe the uſes therein were not thereafter 
well and truly raiſed, according to the true intent and mean- 
ing of the articles, that then he and his heirs ſhould ſtand and 
be ſeiſed of the premiſſes, until ſuch time as a farther aſſurance 


ould be thereof made to the uſes of the ſaid articles, 


The marriage took effect, and Sir John had iſſue by Jane, 
the plaintiff Edward Trevor, and the defendants Fohn, Arthur, 
Tudor, Anne afterwards lady Middleton, and Prudentia Trevor. 


No ſettlement was made purſuant to the articles, nor any 
requeſt by the truſtees; and the plaintiff Edward incurred his 
father's diſpleaſure, having without his conſent married a wo- 
man of no fortune. 


Sir Jahn Trevor and his wife Jane 1 a fine of the pre- 
miſics, declaring the uſes thereof to himſelf and his wife for 
their lives, remainder to the ſecond ſon the defendant John 
Trevor in tail male, and ſo to the younger ſons in tail male 
ſucceſſively ; and this ſettlement was by conſent of the plain- 


tif's father and mother delivered to the defendant John Trevor. 


Afterwards Sir John (a) Trevor died inteſtate, leaving a 
real eſtate in Ireland of about oo J. a year, and ſome new 
purchaſed eftates in fee in England, which deſcended to the 
plaintiff Edward: Trevor, and poſſeſſed hkewiſe of a very great 
perſonal eſtate, the plaintiff Edward's ſhare whereof came to 
near 100007. 


The plaintiff Edward Trevor "IP: his bil to compel the 
ſecond ſon Fohn Trevor and the other brothers and ſiſters who 
claimed under the fine and deed of uſes of Sir John and his 
wife, to convey the premiſſes to himſelf in tail as heir of Sir 
Join Trevor and his lady. 

And 
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'TREVOR. 


(a) Ante 371. 


Hayter v. Rod, 


and Goodrigh 


c 


verſus Wright, 


399 
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(#2) Vide ante 


242+ 


we 


were of an ancient date, (viz.) in 1669 (about fifty years 
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And the cauſe coming on to be heard before the lord chan. 
cellor Parker, 


For the younger brother it was inſiſted, that theſe articles 


fnce) and that as a limitation of an eſtate to 4. for life, re. 
mainder to the heirs male of his body, made an eftate-tail in 
A. ſo in the execution of articles in equity they would folloy 
the words, which muſt create an eſtate-tail in Sir John 
Trevor. 


That the uſe being to Sir John Trevor without waſte, re. 
mainder to the heirs male of his body by the ſaid Jane, made 
no alteration; it being a conſtant (a) rule, that where an 
eſtate is limited to one for life, with a remainder (mediate or 
immediate) to the heirs male or heirs of the body of the tenant 
for life, theſe were only words of limitation, 


That if in any caſe the law were otherwiſe, it would be in 
that of a deviſe of lands to A. for life without waſte, remain- 
der to the heirs of his body; yet even in ſuch cafe, though it 
were an expreſs eſtate for life, and though there were the 
words [fans waſte] and though the intent of the party was 
allowed to prevail more in a will than in any other convey- 
ance, it would notwithſtanding be an eſtate-tail; nay even in 
caſe of a deviſe ofa truſt to A. for life without waſte, remain- 
der to the heirs male of his body, it had been decreed an eftate- 
tail in Bale and Coleman (b) by lord Harcourt, who reverſed 
the decree of lord Couper in that caſe. 


Alio that the addition of the words [the heirs male of the 
body of Sir John Trevor and the heirs male of ſuch heirs male] 
was immaterial and but tautology ; for the deed having limited 
the premiſſes to the heirs male of the body of Sir John by Jam, 
the following words did only repeat the ſame thing over again; 
and it would have made no alteration, had thoſe words been 
repeated ten times over, according to 1 Co. 104. Shelley's caſt, 
and that of Legate and Sewell + in 1706. which was ſent out 
of this court to the judges of the common pleas, and was 4 
much ſtronger caſe. 


bo SISSY 
8 * * 


yg” 


+ By the opinicn of three of the judges of C. B. cont” Tracy, See their certit- 
cates, ante 88. 
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It was aimitths, that if the limitation had been to Sir John 
Trevor for life, remainder to the heir male of his body by dame 
Jane (in the ſingular number) and to the heirs male of the 
body of ſuch heir male, this had been but an eſtate for life in 
Sir John Trevor, by reaſon the words [heir male] were in the 
ſingular number (a) and but a deſcription of the perſon, having 
2 ſubſequent limitation annexed to them; but even in that 
caſe it would have been a contingent remainder, which the 
fine afterwards levied by Sir John Trevor and - his lady would 
have barred. But in the principal caſe, the firſt limitation 
being to the heirs male of the body of Sir John by Fane (in the 
plural number) would have made an eſtate-tail, had it been in 
a Conveyance. | | 


That it was true, latterly in the execution of marriage ar- 
ticles, decrees had gone according to the intention of the 
partics, as being a matter wholly executory, and in the power 
of equity to mould and turn as the parties intended; which 
yet was a pretty ſtrained conſtruction z for when I covenant 
to convey an eſtate to one for life, remainder to the heirs male 
of his body by his wife, and to no other uſe, (as is ſaid here ;) 
that equity ſhould ſay it Mall be to other uſes, (viz.) to the man 
for life, remainder to truſtees to preſerve contingent remain- 
ders, remainder to the firſt, &c. ſon of the marriage, ſeemed 
at law a breach of the covenant; and it would ſound hard, 
that there ſhould be no other way of performing a covenant in 
equity, but by breaking it at law. 


That the conſtruction of theſe articles muſt be the ſame as 
if they had come under the conſideration of a court of equity 
about the time of the date of them; and then there could be 
no caſe cited wherein equity had fo far taken upon itſelf, as to 


decree the huſband but an eſtate for life, when the articles ſaid 


he ſhould have an Mate- tail. 


However, this caſe went much farther; for . being no 
ſettlement of the premiſſes made, or required to be made with- 
in the two years, this was a covenant to ſtand ſeiſed, by virtue 
of which Sir John Trever was actually ſeiſed of an eſtate- tail 
veſted, and theſe articles being actually executed, were not 
to be executed over again in court of ey no inſtance 

could 


TR RVOR de 
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(a) 1 Co. 66. by 


Archer's caſe. 
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elder brother could not come at but by the aid of equity. 
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could be given, where a legal eſtate veſted by a marriage ſet. | 


tlement was afterwards altered and diveſted in equity. 


That ſuppoſe this ſettlement had been by way of leaſe and 


releaſe to Sir John Trevor for life without waſte, remainder to 
his wife for life without waſte, remainder to the heirs male of 
his body by his wife, equity would never have altered or cur. 
tailed the ſettlement, or turned a veſted eſtate-tail into au 
eſtate for life; no inſtance could be given of that nature; and 
if ſo, a covenant to ſtand ſeiſed was as much a conveyance, 
as compleat and more ancient than a leaſe and releaſe ; for the 
bargain and ſale for a year was but a modern invention + of 
putting the grantee into poſſeſſion, to enable him to take a 


releaſe. 


Again, though it might be objected that this covenant to 
ſtand ſeiſed was only until a ſettlement ſhould be made, yet til 
then it was a veſted eftate-tail in Sir 7%n Trevor; and the 
future ſettlement was to be made only as it ſhould be agreed 
on betwixt Sir John and his truſtees, which now could never 
be, Sir John being dead. 


In the next place it was urged, that the equitable circum- 
ſtances of the caſe were to be conſidered. 


Here was an eldeſt ſon who had provoked his father by 2 
very improvident marriage, which was but a juſt occaſion for 


the latter's giving away from him ſome part of the eſtate; 


netwithſtanding which, his father had ſtill been very kind to 
him : : = | 
Firſt, By leaving to deſcend upon. him an eftate in fee in 
Ireland of about goo J. a year, which with the timber was 
worth above 25000 J. Secondly, by leaving to deſcend upon 
him diverſe lands of value in England, purchaſed by the father 
aſter the making the ſettlement, being above 2007. a year; 
all which it was in the power of Sir Jabn Trevor to have given 
from him. Thirdly, by leaving a ſhare of the perſonal eſtate 
to come to him, of near 100007. value. So that this was 
more than an equivalent for the eſtate in queſtion, which the 


— 


— 


+ Sir Francis More is ſaid to have been the firſt perſon who practiſed this wan, 


py chief juſtice North in the caſe of Barker verius Keate, 2 Mod. 252. 
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That Sir Fohn Trevor's permitting theſe lands to deſcend to TV we 
TREVOR» | 


kis eldeſt ſon, was giving them to him; the not hindring him 
of them when in his power ſo to do, was a gift of them to him. 
For this reaſon it has been decreed, (a) where a man by mar- 
riage-articles covenanted to ſettle lands of 1001. per annum on 
his eldeſt ſon, to take effect after his death, that the leaving 
lands of 100 J. à year to deſcend to ſuch fon, was in equity a 


performance (1) of the covenant. So likewiſe the ſtatute of () vern. 5:0, 
Ante Bland vere 


diſtribution makes (as it were) a (5) will for every inteſtate, 
and conſequently this eldeſt ſon's ſhare of the father's perſonal 


eſtate, which came to him upon his father's death, is a legacy 


of 10000 . left him by his father. Wherefore the eldeſt ſon 
could not fay he was wronged by that father who has left to 
delcend or come to him an eſtate of about four times the value 
of the lands in diſpute. 


But the caſe was ſtill ſtronger, if it was conſidered that, 
when this ſettlement was made upon John Trevor, he was 
then a younger ſon unprovided for, and had attained to man- 
hood ; that equity favours ſuch proviſions, looking upon them 
:3 in nature of a purchaſe; for which reaſon, were there a 
deviſe of a copyhold without a ſurrender, equity would ſupply 
the want of it for a younger ſon, 'as much as it would in the 
caſe of a purchale. 


Objected, The articles are a lien, a ſpecific lien upon theſe 


lands; and if the eldeſt fon has in equity a right to them in 


ſpecie, the father cannot bind that right by giving him other 
lands, | 


Reſp. The eldeſt fon can have no right to, or lien upon 
theſe lands, if the eftate be an eftate-tail executed by the arti- 
cles, and conſequently barrable by the father, and which the 
father upon a juſt provocation has barred; the articles are e then 
executed inſtead of executory. 


But for argument ſake, ſuppoſe this were otherwiſe: a court 
of equity is not bound to execute all articles, but conſiders 
the circumſtances of the caſe; and if hardſhips would enſue 
on tae execution of ſuch articles, equity, under thoſe circum- 
ſtances, will not decree an execution. 


(a) 2 Vern. 558. 


ſus Widmore, 
324» 


629 J 


(?) Vide Lechmere v. Ear! of Carliſie, poſt. 3. vol. 224. 
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— Ta vox v. Articles can in no caſe be a greater lien upon land, than 13 

be when I covenant to ſell my land to another. Suppoſe then, ] ough! 

| | article to ſell my land to another for half the value, this being inten 

. an unequal agreement, equity will not execute it: and in the N. 

3 principal caſe, hardſhips, many hardſhips would enſue the ſider: 

2 execution of the articles. The intention of a dead father dy hi 

3 would be fruſtrated by a ſon who had received from his father Be 

. ſo ample an equivalent; and a younger ſon at that time un- "TY 

- : provided for, would be defzated of his intended proviſion, bis b 

Mi Farther, it was an argument that the only eſtate intended 05 

„ to be effectually ſecured by theſe articles was the mother's hn 

|: eſtate for life, (viz.) her jointure, ſince the covenant of Sir 25 

15 John Trevor went only to this, that the premiſſes ſhould re. 8 
* main to her free from incumbrances, no covenant extending to 

g A the heirs male of the marriage. | I 

3 It was of weight alſo that the late maſter of the rolls (who for a 

. had ſo long preſided in a court of equity with great experience Pn 

3 and reputation) was ſo far from being apprehenſive the articles tat 

* hindered him from diſpoſing of theſe premiſſes, that he recited N18 

8 the very articles in the ſettlement now in queſtion, and was ſo been 

$ far from concealing them (which it ſeems had been an impu- and 

1 tation caſt upon him by the other fide) that he recited by this n 

1 very ſettlement his intention to inrol them in chancery, Hi nat 

hanour was ſo well ſatisfied he had a power over this eſtate, a and 

to have ſold part of it to a purchaſer who then quietly enjoyed A 

it; but how long he was to do ſo, if the plaintiff prevailed WF orde 

might be a queſtion, 5 recte 

Upon the whole matter, the law was for the defendant Jah their 

Trevor the ſecond ſon; the equitable circumſtances of the nage 

caſe were ſor him; the intention of his dead father was for FT 

him; the opinion too of his father, who might be juſtly faic REY 

to have been a great judge, was alſo for him; and it was hoped 3 

the opinion of the court would be ſo to. | ftroy 

But lord chancellor decreed againſt the defendant John Trete ak 

the ſecond ſon, on theſe reaſons: (1) | ſettle 

i OEMS 7 — — ene acco 

(2) Theſe reaſons are ſlated more at 1 Bro. P. C. 470. Et vide Weſt - a per, 

length in 1 Eq. Ca. Ab. 390. And to, Eriffey, poſt. 2. vol. 349. where an ac + 


Jones v. Laughton, 1 Eq. Ca. Ab. 392. tual ſettlement was made before mat i 
l. 2. Naudict v. Wilkes, 1 Eq. Ca. rage, deſig 
Ab. 3. pl. 8. Clack v. Cujart, 
39: P 5 | 7 Z - | 7 That 
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rage; it were abſurd to ſay it ſhouls, 


That it would be a ſtrange and vain conſtruction of the 
articles, if Sir John ſhould have ſuch an eſtate by them, the 
limitations of which the very next day he might by a fine de- 
troy ; and making ſuch a ſettlement upon the firſt, Oc. ſon, 
would not be a breach of the covenant, becauſe it would be a 
lettlement according to the intention of it; and a ſettlement 
according to the intention of the covenant is not a breach, but 
a performance of it. | 


That by the whole ſcope of theſe articles, they were never 
deſigned for a ſettlement, but only a bare agreement, how, 


— YA 2+ 
DR nt io, 
ern 


and 


n That marriage articles were in their nature executory, and . zvox Us 

[ ought to be conftrued and moulded in equity according to the c 6581 

3 intention of the parties. | En 

* Now that intention was plain in this caſe, and the con- 

he fderation extended to the heirs male of the body of Sir John 

er by his lady, as well as to her in reſpect of her jointure. 

8 Beſides the agreement was to ſettle the premiſſes to himſelf | 

w for life without impeachment of waſte, and to the heirs male of P 
his body by June, and to the heirs male of ſuch heirs male; | 

ed ſo that it equld not be doubted but that the intention was, Sir { 

. 7:hn ſho uh have an eſtate for life only; and the privilege of 7 

Ir _ would be to no purpole, if he was to have an eſtate-tail, x = 

wy which would of courſe have made him diſpuniſhable for waſte. 1 

0 That if within the two years the wife's truſtees had called ik 14 

90 | for a ſettlement, or had brought a bill to compel! a perform- 6 7 G 

80 ance of the marriage articles, there could be no queſtion, but | z 

Jes that according to the . ſeveral precedents which have been in Wi. 

10 | this court, equity would have directed the ſettlement to have it 9 

* deen made to Sir 7ohn for life, remainder to his firſt fon, Oc. We 

1 and to ſay precedents have not gone io high and fo far back- 8 

ht wards as the date of theſe articles, ſeemed immaterial ; for iſ b | 
what is reaſon, equity, and good conſcience ac, always Was, 1 
and always would be fo, 1 

And as, if the truſtees had applied within the two yeats, in 9 

order to have a ſettlement made, it would then have been di- ja * 
rected to be made to the firſt, c. ton of the marriage; ſurely 2 vol. 438. 1 
their default or neglect ſhould never hurt the iſſue of the mar- { 632 J 1 
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Txxvox v. and to what uſes the premiſſes i in queſtion ſhould be ſettled, 


'TREVOR. 


[ 633 ] 


For firſt, Sir John Trevor covenanted, within two years, to 
ſettle and aſſure the premiſſes to truſtees and their heirs, a 
they or their heirs or their counſel ſhould appoint, to the ſever: 


limitations and uſes in the articles mentioned, and alſo in the 


ſaid ſettlement, as ſhould be agreed upon by Sir N. Treva 
and the truſtees. 


That the covenant to ſtand ſeiſed, in the latter end of the 
articles, could not be taken as a final ſettlement from the 
words of it; and the precedent part of them were proviſional 
only, (viz.) to ſtand till a ſettlement ſhould be made, effec. 
tually to anſwer the intention of the parties. 


That the articles gave a right to the eldeſt ſon to claim 


theſe lands in ſpecie, which if he inſiſted upon, he muſt have; 


and if other lands had been given to him in ſatisfaction, ſtill he 
might have claimed theſe lands, and equity could not hare 
hindered him. That he did not claim the Iriſb, or after pur- 


. chaſed eſtate, by the gift of the father, but rather of providence; 


for it was highly improbable that the father, who had given 


bis ſon ſuch a character in thoſe hard and ſevere expreſſions by 


his deed of ſettlement, ſhould entertain any favourable inten- 
tions towards him, And that the eldeſt ſon being a purchaſer 
under the marriage-articles, muſt prevail againſt a voluntary 
conveyance made by the father to his younger ſon. 


That as to ſuch part of the premiſſes as was fold by di 
Jahn for a good conſideration, that was but a ſmall part, ane 


the purchaſer would ſtill enjoy it, as he had no notice « 


the articles at the time of his purchaſe, 


Then his lordſhip cited the decree in the caſe of Bale verſis 
Coleman, where lord Harcourt made a diſtinction betwixt a de- 
vide of a truſt of land to A. for life, with a power to make 
lcaſes, Sc. remainder to the heirs male of his body, holding 
this to be an eſtate-tail ; but that in articles on a marriage to 
ſettle lands to H. for life, &c. remainder to the heirs male 0: 
his body by the wife, the articles being executory, and but # 
minutes, the ſettlement ſhould be according to the intention, 
and conſequently to the firſt ſon, &c. , 


Laſtly, his lordſhip ſaid, this 1 to have been the 
opinion of Sir ohn Trevor himſelf, and ſhewed a decree made 
by him to the fame effect upon marriage- articles. 
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: That if this conſtruction were not made upon marriage- Trevor v. 
0 articles, it would give way to fraud and over- reaching, and TREVOR. 
$ to the defeating of the manifeſt intentions of the parties in ſet= [ 634 ] 
| tlements, in which the ifſue of the marriage are conſidered as 
e purchaſers. | 
F Wherefore his lordſhip decreed that the ſecond ſon John 

Trevr, and his younger brothers and ſiſters ſhould join in a 
de ans to the eldeſt ſon, to hold to him in tail, with remainders 
i tothe other ſons in tail ſucceſſively, according to the marriage» 
al articles, | | 
C- . * 

From this decree an appeal was brought in domo procerum, 
; | where the matter was greatly debated by lord chancellor and 
* lord Vottingham for the decree, and lords Trevor and Harcourt 
6 againſt it; but at length the decree was affirmed without any 
be diviſion, (1). 
ave 5 | | 
"ay I was of counſel for John Trevor the ſecond fon, both in the 
it; court of chancery, and on the appeal. 
ven 3 a | I — — — 
s by 43) 2 Bro. P. C. 123. 
ten. | | | 
afer Th | 
omas Blunden & Heſ- 

tary _ CTQuer.. Caſe 183. 


ter ux' ejus, 


Frances Barker Adminiſtr' 
cum Teſtament' annex 
Johannis Hebbert de- 
funct N at. 


Defendentes. 


AR. Helbert the upholder, a freeman of London, having 


make L iſſue by his firſt wife one daughter, the defendant Mrs. 
ding Farter, married his ſecond wife the defendant Heſſer, and Feb. 
ige 0 W103, articled before marriage to ſettle lands upon her, and leave 


her 4007. in money. The wiſe before the marriage bound 
herſelf to a truſtee in a bond of 3000 l. penalty (reciting the 
articles) upon condition the bond to be void, if ſhe ſurviving 
the ſaid John Hebbert her then intended huſband, and on the 


At the Rolls, 


10 Mod. 451. 
462. 

2 Eq. Ca. Ab. 
258. pl. 11. 
268. pl. 19. 
On a freeman's 
widow's cu om- 
ary part being 
barred by com- 
poſition, who 
Mall have the 
benefit of it; 
whether the 


Us 5 . | huſband or 
n ren. Alo whether a child's orphanage part be barrable by releaſe or eyvenant, for a valuable 
made uceraztlon. 5 8 
ö - 
3 3 1633 
That oL. I, | L. I receipt 
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receipt of the 4007. ſhould releaſe to his heirs, executors or 


BARK ER. a both 
adminiſtrators, all her right to his eſtate real or perſonal, by 
virtue of the cuſtom of London. | to tl 
June 19, 1706. Mr. Hebbert had iſſue by his ſecond wife one daughter, 1 
married to the plaintiff Blunden. And after this, advancing 15 
his eldeſt daughter in marriage, by the marriage writings EY 
40007, in money was declared to be towards her portion; 1 1 
and ſome freehold, together with ſome leaſehold eſtates were oY 
fettled upon Mr. Hebbert for life, remainder to Mr. Barks 80 
the huſband, his heirs, executors and adminiſtrators, and this U 
marriage writing (among others) was ſigned and ſealed by his h. 
Mr. Hebbert himſelf, who being indebted to his daughter Barker Mrs. 
for monies and rents received by him during her infancy (and perſo1 
| which had become due from eſtates given her by her aunt ſtrictr 
and other relations), Mrs. Barker, before her marriage, exe. ſidera 
cuted a releaſe to her father of all rights, claims and demands Barke 
which ſhe had or might have by the cuſtom of the city of bind h 
London, ſaving to herſelf whatſoever her father ſhould yolus miſſes 
March 6, 1715. tarily give her. Sometime after Mr. Hebbert made his wil, Mr. I 
whereby taking notice that his ſecond daughter had marrie and it 
againſt his conſent, he gave a conſiderable eſtate to his wit, {iſ ſhould 
and about the value of 1000 J. in land and money to his {av from h 
ſecond daughter, and after ſeveral legacies, bequeathed th: WW not wi 
ſurplus to his daughter Barker, and died, | darred 
The plaintiff Blunden and his wife brought their bill for a But 
account of the perſonal eſtate of Mr. Hebbert, inſiſting, Fi Widow? 
That the freeman's wife having given a bond in 300% with, {| 
L 636 ] penalty, to releaſe her right by the cuſtom to the heirs ex. Vvere or 
cutors and adminiſtrators of her intended huſband Hebv, i were de 
this had extinguiſhed her right by the cuſtom, ſhe was ther do the c 
eompounded with, and to be taken as dead; conſequent! freem 
that the children of the freeman were to have one half of claim: 
perſonal eſtate, and the remaining half to be the teſtament)" ſuch f 
part. | 0 moi 
Secondly, That Mrs. Barter ought to be barred from tk ' the or; 
ing any part by the cuſtom, and this as well in reſpec 6 Moth, 
the releaſe which ſhe had given to her father, of all ni dhe per 
which ſhe might have to his perſonal eſtate by the cuſto "lUkeg,” 
as alſo for that it did not appear, what was the value # From 
certainty of the portion which Mr, Helbert had given“ ellor Pg 
2 | oF <c:ce, t. 
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both in regard to the uncertainty of the leaſes, and likewiſe 
to the uncertainty of what was due from Mr. Hebbert to Mrs. 
Barker, and how much of what was given on Mrs. Barker's 
marriage ſhould be applied towards payment of the debt due 
to her from her father; from all which it was inferred that 
the plaintiff. Mrs. Blunden was alone entitled to a moiety of 
the whole perſonal eſtate of the teſtator, (viz.) all the orphan- 
age part, 


Upon the hearing of this cauſe before the maſter of the rolle, 
his honour took it, and ſo decreed, that the releaſe given by 


perſonal eſtate by the cuſtom, though it might be void in 
ſtrictneſs as a releaſe; yet being made for a valuable con- 
ſideration, was a good (a) agreement that ſhe the ſaid Mrs. 
Barker would not claim or intermeddle therewith, and ſhould 
bind her in equity. Alſo that the value of the leaſehold pre- 
miſſes being uncertain, and the quantum of the debts which 
Mr. Hebbert owed to his daughter being likewiſe uncertain 
and it not appearing how much of the portion of Mrs. Barker 
ſhould be applied towards payment of the debt due to her 
| from her father, this was a double incertainty, and therefore 
not within the cuſtom ; conſequently that Mrs, Barker was 
darred from claiming any of the orphanage part. 


for u But there remaining ſome doubt with the court how the 
Fit vidow's third of the perſonal eſtate, on her being compounded 
ch, ſhould be diſpoſed of by the cuſtom of London, the parties 
were ordered to attend the lord mayor and aldermen, who 
were deſired to certify the cuſtom of the city by their recorder 
to the court on this point, (viz.) „where the widow of a 

* freeman is compounded with or barred before marriage from 
* claiming her cuſtomary part of her huſband's eſtate, and 
© ſuch been dies leaving one or more child or children, is 
a moiety, or only a. third of ſuch freeman's perſonal eſtate, 


\m dhe orphanage part belonging to ſuch child or children? And 
ſpelt 6 all other proper directions were reſerved until the account of 
all i * the perſonal eſtate ſhould be reported, and the cuſtom cer- 
cuſton * tied.” 

alue 1 From this decree there was an (3) appeal to the lord chan- 
ven VE *©!or Parker, before whom it was inſiſted, in ſupport of the 


dere, that Mrs. Bark:r's releaſe of all demands, rights or 
S119 - claims 


Mrs. Barker, the eldeſt daughter, of her right to her father's 


BLUN DEN v. 
BARRK RR. 


(a) Vide vol. II. 
Cleaver verſus 
Spurling, 526. 
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De Term. Paſchæ, 1720. 


Bruxpex v. claims which ſhe had or might have by the cuſtom of the City 


BARKER, 


[ 638 J 


[ 639 ) 


of London, was a diſcharge and releaſe of her orphanage part; 


that by the ſame reaſon a freeman's wife before marriage might 


releaſe her cuſtomary part, ſo alſo might a child releaſe hi 
orphanage ; nay, that the wife before her marriage had not ſo 
much as an inchoation of right: whereas the child of a free. 
man had an inchoate right, not perfected (it was true) uni! 
his father's death in his life-time ; that there could be no du. 


ger from the poſlibility of the father's gaining by his authority, | 


without a conſideration, or by any indirect methods, a releat 


of the orphanage part from his child, ſince whenever that cat 


happened, equity would interpoſe and ſet aſide ſuch releaſe; 
that if it were void at law, in regard no right to the orphanage 
part was veſted in the child at the time of the making it; jet 
being for a valuable conſideration, it would operate in equi 


as an agreement to quit and waive his orphanage part after. 


wards ; and that the releaſe in the principal caſe did import 
ſuch an agreement by the daughter to waive her orphanax 


part, as would bind her in equity. 


On the other fide it was ſaid to have been admitted that x 
law the child's right to the orphanage part was not releaſeable 
in the father's life-time, becauſe the child neither had as 
poſſibly ever might have any right thereto, any jus in re, or a 
rem; that many things might happen, which would preven 
the child's ever having this right: for inſtance, he might de 
in the father's life-time, the father might leave no perſon 


eſtate, or might before his death be disfranchiſed; and if tie 


child had no right, he could releaſe none. It was compar 
in point of reaſon to the caſe in Lit. ſet. 446. Father and ſon 
the father was diſſeiſed, the ſon in the life of the father, r 
leaſed to the diſſeiſor all the right which he had or might how; 
this was held void, becauſe at that time the ſon had no rigit} 
and as in that cafe the ſon might have died in the father's lik 
time, ſo might the daughter in the principal one; anda 
there the father might have aliened the land, ſo here might! 
have diſpoſed of his perſonal eſtate, by inveſting it in land) 
that in Yernon's caſe (4 Ce. 1. b.) it is ſaid that at comma 
law, if a woman before marriage accepted of a jointure in bu 
and ſatisfaction of her dower, yet this would not bar bet 


and one of the reaſons given in the book is, & becauſe at 
| | 6 tine 
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De Term. Paſchæ, 1720, 


« time the woman having no right to dower, could not 


| « wleaſe what ſhe had then no right to.“ 


Lerd chancellor: This releaſe is clearly void at law, and for 
the reaſon given at the bar, becauſe at the time when it was 


| made, the perſon releaſing had no right, nor poſſibly ever 


mizht have any to the orphanage part, (1), 


Whereupon it was inſiſted to be unreaſonable, that if the 
releaſe in the principal caſe was void at law, it ſhould yet im- 
port an agreement in equity, which being made on a good 
conſideration, might be carried into execution by this court; 
for that by the fame reaſon every agreement that was void at 
law, might, from fome circumſtances attending i it, be pretend- 


| ed {uch a one as equity would carry into execution; that the 


covenanting of the wife before marriage to claim nothing of 
the cuſtomary part was wairanted by the cuſtom, which called 
it a compoſition for fuch part; but that there could be no 
fuch cuſtom ſhewn to Warrant the chiſd's releaſing the orphan- 
37e part, neither was it within the ſame reaſon. The child 
was not ſui juris; the awe he was preſumed to have of his 
parent, the duty he owed him, the tota! dependance he had up- 
on him for all the conveniencies of life, would not ſuffer him 
to be a free agent in this caſe, would not permit him to deny 
eiving a releaſe to his father, though upon the advancing to 
him a. portion, much Jeſs than the cuſtomary ſhare would 
come to, | Xx TETRA 


Lord chancellor: ] do not ſee the argument from the father's 
power over the child to be of any weight; for if it ſhould ever 
appear that this power has been abuſed, * a court of equity 
would certainly ſet aſide the releaſe thus indirectly gained, 


ſame will be ſet aſide in equity. 


But then it was urged, that if a portion was to be given by 
a freeman with his daughter in marriage, and this portion 
ſhould be mentioned in the marriage ſettlement, and accepted 
dy the daughter and her intended huſband as in full of her 
orphanage part, even this, however expreſs, would not yet be 
conſtrued any bar to it, nor did it + ſeem ever to have been 


— 


BLVUN DEN ow, 
BARKER, 


2 


REDS _ 
- - ” n „„ ge fe er 
45/35 od 


wi 7 — 
- Tf N 


I. 2 J 
282 # 
2 D . —— 
3 = _ \ — „ he gt bY * — 44 
S 8 — 2 ——— 8 "2 # 
3 OS "ES 2 2 r * : tile. k 8 = 
— ys] IT nn — — a \ 
* 2 2 — L PEDERI 
_ 8 al 
= . = TIO — 4 OY 
= - 


. EAGER > - 
ES 


den: N * P OE a 5 
r 
, > n 8 2 


— 


7 my D 
"x 7 oe 
. 


— 


r 
3 
N 


e 2 2 r * 
— S n . LE 
* 7b 2 — * oy 8 


CSS "Foe < 
. 
2 * 


8 


e 


—— 


Az” 3 
a 


On achild*: e. 
leafing to his 
father his or- 
phanage part, 
if the releaſe be 
gained bytbreats 
or unduly, the 


* „ 
1 
1 8 
x 12 
0 1 
, == 
1 
r 
8 pl 


(1) Vide Medcalfe v. Ives, 1 Atk. 64. Morris v. Burroughs, 1 Atk. 401. 
+ Nevertheleſs it was ſo determined in the eaſe W Medcalfe verſus Ives and 


Tebn/on, 18 Tune 1737. (1 Atk. 63). 
L123 


JT 


4 ſa 


3 
PR 


. — 267 


. 


—̃ — 


FEY 
. 4 : 


* 


De Term. Paſchæ, 1720. 


Bruns v. fo taken; for if it had, it muſt have been commonly practiſed, 


BARK ER. 


{ 641 ] 


and eds have rendered the orphanage cuſtom eaſy to be 
cluded, and of little force. Though admitting (for argument 
ſake) that ſuch releaſe would amount to an agreement in 
equity; yet in the principal caſe the releaſe was with an ex. 
preſs ſaving and exception of what thereafter her father the free. 
man ſhould voluntarily give her; ſo that it was part of the ver 
agreement by which the did releaſe her cuſtomary ſhare, that 
ſtill ſhe ſhould have. what her father might think proper to 


give her, and it was reaſonable and equitable that the daughter, 


ſo far as to ſecure her father's gifts or bequeſts by his wil, 
ſhould inſiſt upon her right by the cuſtom, it being upon thele 
terms that ſhe ſubmitted to bar herſelf of the benefit therecf, 
and if equity would enforce the agreement in any part, it 
would do ſo throughout. | 


Lord chancellor : This ſaving is an exception out of the agree. 
ment, and makes it as part thereof, that the child ſhould ſtill be 
capable of taking what her father ſhould be pleaſed to give her; 
and as it is made by the daughter with the father, ſo it ſeems 
plainly to have been in his power to relax or releaſe it; it b 


abſurd to ſay, that when an agreement is made between 


two perſons, theſe joining cannot diſpenſe with it, The 


agreement was made only for the liberty and eaſe of the father, 


that the daughter, again his will, might not claim any farther 
part of his eſtate; but ſuppoſing him inclined to give ber: 
farther part, it would be inverting the intention of the agree- 


ment, and making thoſe words which were deſigned to gir | 


him a more compleat power over the eſtate, to reſtrain him 
from diſpoſing of it in ſuch manner as he ſhould judge proper, 
Wherefore by virtue of this ſaving, the father might diſpeni 
with the daughter's covenant; it is no more than a cove- 
nantee's releaſing his covenant, and the father's gifts to his 
daughter by will are a demonſtration of his intention to dil 
penſe with it, 


It has been objected, that the daughter is hindred from 
claiming any orphanage part, becauſe the certainty of the poi 
tion does not appear under her father” s hand. (1). 


2 — 


— — 


(1) Faxvkner v. Watts, 1 Ack. 406. 
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De Term. Paſchæ, 1720. 


But in reality it does appear under the father's hand in the BIUN DEN v. 
ſettlement, what her portion was: It was 4000 l. in money BARKER, 
and ſome leaſes, and there is no neceſſity that the value of 
theſe leaſes, ſhould appear, provided the thing itſelf be ſuffi- 
ciently evident; this is the rule in ſuch caſes: and it is the 


| faireſt method imaginable to mention the thing itſelf that was 


the advancement in the deed. Id certum eft quod certum reddi 


pateſt, 


Object. At this rate the greateſt incertainty may be render- 


ed certain, as the moſt perplext and intricate account may, in 
the work of many years, be ſtated and ſettled ; whereas the 
city muſt have intended by their cuſtom, that things ſhould be 
{o plain as to be ſeen eaſily and at the firſt view. 


Reſp. But why cannot theſe leaſes be valued as well as [ 642 } 


thole of which the reſidue of the freeman's eſtate is ſuppoſed Loans SOR = 


to conſiſt? And what can be fairer than the offer made, that Os wa 
8 TOUZNt into 

the other ſide ſhould have the leaſes themſelves given up and a es and 

brought into hotchpot? By the ſame reaſon that theſe leaſes 


are wholly uncertain in their value, ſo muſt 1000 J. Seuth-ſea, 


or Eaft-India ſtock be; and then, if I being a freeman give 


1060.7. in money with my daughter to advance her in mar- 
riage, this will not bar her of her orphanage part: but if I 
zive my daughter half ſo much (viz.) 5001. and a leafe worth 
but 507. more, or a jewel, this will be a good bar to her 
from claiming any orphanage part. Indeed it is unreaſonable 
to ſay that the father ought to put the value of the leaſe in the 
ſettlement or will; for if ſuch value were to be concluſive, it 
would then be in the father's (a) power to make the moſt par- 
tial diviſion of the orphanage part among his children imagina- Uieaver verſn3 
ble, by over-valuing what he gives to one child, and under- SEG OY 
valuing what he gives to another. 


Odject. It is no hardſhip upon the children, that the father 
may give what he pleaſes out of the orphanage part, as little 
to one child, and as much as he thinks fit to another; becauſe 
if the father gives ever ſo little an advancement, yet if he will 
withdraw his hand. and not ſign the writing by which the 
ſuantum of the child's portion may appear, the child ſhall come 
in, upon bringing what he has received, inte hotchpot. 


Ll, | Refp, 


* 
(a) Vide vol. II. 
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De Term. Paſchæ, 1720. 


BUN DFY V. Reſp. It is not neceſſary that the quantum of the portion 


BaRK ER. 
(4) 2 Vern, 628, 


L 643 ] 


ſhould appear under the father's hand; ſince according to the 


Cale of (a) Dean and lord De-la-Ware, if the certainty of the 
portion with which the child has been advanced, appears in 


the freeman's books of account, though written by the 


+ freeman's book-keeper or his fervant, it 'is as ſufficient as if 
written by the freeman himſelf, and ſuch advancement may be 
brought into hotchpot; now if it be ſuflicient that the cer. 
tainty of the ſum ſhould appear under the freeman's bock. 
keeper or ſervant's hand, then, as the freeman muſt be ſup. 
poled a tradeſman, it muſt alſo be preſumed that be keeps 
books of account of all conſiderable ſums expended by him; 
and therefore if the freeman gives any portion with his 
daughter, that the ſum and quantum thereof will appear in 
ſome of his books of account, 


Object. But the freeman may inveſt all his perſonal eſtate 


in land, and by that means evade the cuſtom. 


Reſp. This cannot be well ſuppoſed of freemen who are 
preſumed to be traders, and conſequently to keep a flock 


wherewith to manage their trade, which ſtock is perſonal 
eitate., 


Object. In the principal caſe there is not only incertainty 
in the value of the leaſes which are ſettled ; but alſo in the 
grantum of the portion that ſhall be applied towards ſatisfying 
the debts the treeman owed to his daughter, 


wah. 
—_— 


— 1 


+ 2uer. If this is warranted by the certificate in that caſe, which was as fol. 
lows: Dean Sun verſus Domin' De-la-ware, May g. 1710. „In purſuance of an 
« order of the 16th of Decenber then laſt, it is certified, that if a freeman of the 
« city dies leaving a wife and one daughter married in his life-time, and it appear 
« by the bocks of ſuch freeman, that he had paid ſeveral ſums of money in part 
* of ſuch daughter's portion unto her huſband, and afterwards ſeveral other 
* ſums, which ought to be taken as paid on account of the portion, but not 
« expreisly entered in ſuch freeman's books as paid in part of advancement, ct 
« in part of the portion (al/ which entries are of the teſtator's oven hand writing) 
<« and ſuch ſums taken altogether do not amount to a third of ſuch freeman; 
« eſtate, put together with what he left at his death; ſuch daughter ought nt 
* to be taken as fully advanced, but in part advanced only; and in ſuch caſe by 
«© the cuſtom of the city, ſuch child and her huſband are to have a third of what 
< the teſtator left at his death, without regard of what was received in the fi 
<< ther's life-time, and without putting what had been fo received to the efiatt 


left at his death. 


Reh. 


De Term. Paſchæ, 1720. 


ted by the city, in the caſe of (a) Clare and Achmooty, where (=) May 24 

ate WE the children being all fully advanced in the father's life-time, TO, 
| it was held, that it ſhould be as if there were no children, 

and {0 the wife to have one moiety, and the other be the 
teſtamentary part; that agreeable hereto it had alſo been de- 

creed, in the caſe of (b) Rawlinſon verſus Rawlinſon z where- (3) Juiy 8 
fore it would be. ſetting this matter at large again, to fend it 
afecond time to be certified by the court of aldermen. 


+ 
Mn * Reſp. The releaſe made by the daughter to her father Heb- BLuxptx we ; 
he ert extinguiſhed that debt; but if not, equity, which always BANCKEx. q 
he marſhals the application of aſſets in ſuch a method, as that [ *644 ] ö 
in all the creditors may be paid, either out of the real or per- 4 | 
he |  fonal eſtate, will in the preſent caſe marſhal the application a | 
if WE in this manner, (v:z.) that the lands ſettled by Mr, Hebbert : 
be ſhall go in ſatisfaction of the money which he owed to his | 1 
er- daughter. ; 45 
8 In the laſt place it was ſtrongly contended that the court ' 
10 ſhould not ſend it to the lord mayor and aller men to certify, g 9 
58 whether, when the widow was compounded with, the huſ- MM 
* band's teſtamentary part, and the childrens orphanage part i i 
os ſhould go each in moieties, in the ſame manner as if the wife «i 
* were dead? in regard this was ſaid to have been already cer- fl : 
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But the other ſide denied + that this cuſtom had ever been as | 

| yet ſo certified, and inſiſted that the reaſon of the thing was [ 645 J 
entirely againſt it; for what could be more abſurd than to 
ſuppoſe a wife dead when ſhe was living ? And yet at this rate, 
if the huſband ſhould have compounded with his wife and die 
inteſtate, one and the ſame woman, as to her claim of the 
cuſtomary part, muſt be taken as dead, with regard to her 
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+ Nete; in the caſe of Green verſus Green, which was heard at the rolls, Hil. 
1-18, Mr. Vernon obſerved that on this point precedents had been both ways; 
though the moſt ſolemn ones were againft the childrens having the benefit of the 
compoſition made with the wife; to which the court inclined, without then de- 
trrmiming it: but afterwards in the caſe of Paſey verſus Sir Edævard Deſboverie, 
heard 7uly 1734. (poſt. 3 vol. 315). Lord chancellor Talbot taking notice of the 
contrary determinations made by the court in this point, ſaid it had of late been 

_ ſettled, that where the wife was compounded withal, it ſhould” be taken as i, 
there was no wife, and conſequently that the huſband ſhould have one moiety 
end the children the other. The like was held by the lord Hardwicke, in the 
caſes of Medcalfe verſus Tues, and Morris verſes Burroughs, heard June 18. and 


February * 175 (1 Atk. 63. 399). | 
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diſtributory 
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De Term. Paſchæ, 1720. 


Bruxven v. diſtributory ſhare, looked upon as living. Surely it was much 


BARKER, 


more reaſonable that he who was the purchaſer of the wife's 
cuſtomary part, ſhould himſelf have the entire benefit thereof; 
that a man ſhould reap the advantage of his own purchaſe, 
and thereby amplify the power which he before had over his 
owneſtate, Beſides, in this caſe, the bond of the wife before 
her intermarriage with her huſband, being to releaſe to his 
executors, was a farther argument that the executors were to 
have the benefit of it, and that it ſhould not be abſorbed and 
extinct; and ſuppoſ. the covenant had been to aſhgn her 
cuſtomary part in ſuch manner as the huſband ſhould direct, it 
would not in ſuch caſe have been extinct, but muſt have been 
aſſigned accordingly ; or if it had happened that the 400 J. had 
not been paid to the freeman's wife, would ſhe not then have 
been at liberty to have taken advantage ef the cuſtom ; at 
Jeaſt ſo far as to have made up her 4001. ? 


| Afterwards, (viz.) Navember 23. 1720. the following 
order was made. | 


„Upon reading the releaſe from the defendant Frances Bar- 
cc ger, dated the 19th of June 1706. the will of the ſaid John 
« Hebbert, dated the 6th of March 1715. the articles dated 
„the 16th of February 1684. and a bond of the ſame date, 


His lordſhip declared, he took this to be an abſolute 


« agreement, that the detendant Heſter ſhould perform the con- 
% dition of the {aid bond, which was, that after her huſband's 
„death, ſhe ſhould releaſe to his executors, and that the 
agreement was not that her third part ſhould be abſorbed 
© for the benefit of her children, but ſhould go to his exe- 
„ cutors for the benefit of his will; that his lordſhip would 
lock into precedents, and ſee whether they come up to the 
e preſent caſe, and alſo whether the cuſtom of the city of 
London had been certified as to the queſtion, whether when 
<« the widow of a freeman is compounded with or barred be- 
“fore marriage from claiming her cuſtomary part of her huſ- 
© band's eſtate, and ſuch freeman dies leaving ſuch widow 
te living, and alſo one or more child or children, is a moiety, 
& or third of ſuch freeman's perſonal eſtate to be the orphan- 
« age part? And in caſe the cuſtom had already been certified 
« in 


De Term. Paſchæ, 1720. 


« in that point, his lordſhip would not ſend it to the city again Brux DEN v. 
« to be certified. BARKER. 


« And as touching the ſaid orphanage part, his lordſhip de- 
« clared that the teſtator had a power to releaſe the agreement 
« made with the defendant Frances Barker before her mar- 
ce riage, and that he had releaſed the ſame by his will, by giving 
« her the remainder of his real and perſonal eſtate ; that by the 
« words of the releaſe executed by the ſaid defendant Frances 
« Barker, ſhe was not to be barred of what more her father would 
« oive her by his will; and the teſtator having thereby given 
« her the remainder of his perſonal eſtate, his lordſhip was of 
opinion, that one third of the perſonal eſtate (in caſe the de- 
e fendant Hefter Hebbert ſhould be barred thereof) would not 
« fall into, be abſorbed, or extinguiſhed in the orphanage part, 
E | © but would fall into and belong to the teſtamentary part; and [ 647 J 
| * the plaintiff He/fter would be intitled to no more than a 
: | . © moiety of one third of her father's perſonal eſtate, the de- 
* fendant Frances Barker bringing the leaſehold houſes and the 
« 40001. given her upon her marriage, into hotchpot : his 
« lordſhip farther declaring, that her advancement was cer- 
« tain, being the ſaid leaſehold houſes and the ſaid 4000 J. and 
« that by the cuſtom, not the value of the advancement is to 
« appear with certainty, but the thing advanced ; and that 
5 « the freehold eftate ſettled then upon her ought not to be 
«* brought into hotchpot, the cuſtom of the city of London not 
having any power over (a) lands of inheritance; and in (a) Vide ante 
« caſe, upon looking into precedents, his lordſhip ſhould not 53%; Bevingron 
find that the queſtion (whether when the widow of a free- 
man is compounded with or barred before marriage from 
« claiming a cuſtomary part of her huſband's eſtate, and ſuch 
© freeman dies leaving one or more child or children, the 
* orphanage part of ſuch freeman's perſonal eſtate is a moiety, 
or only a third) hath been fully certified, then at the ſame 
* time his lordſhip would, if he ſhould ſee cauſe, ſend it to the 
„lord mayor and court of aldermen, for them by their re- 
* corder to certify the cuſtom in that particular. Alſo that 
* his lordſhip would, if he ſhould find cauſe, likewiſe ſend it to 
© that court to certify the cuſtom of the city of London, as to 
< the father's power to compound or make an agreement with 
© the daughter before her marriage, touching her cuſtomary 
* ſhare 
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Brvnpx v. © ſhare of his perſonal eſtate; and after his lordſhip fhould 
BARK EX. have been attended with precedents, or ſhould have the 
« cuſtom of the city of London certified in the points afore- 
& ſaid, (in caſe there ſhould be occaſion) ſuch farther order 
* ſhould be made as ſhould be 1 . 


— — A. ti. th. les 1 r OV * 


——— 


+ At length we parties came to an agreement, fo that theſe pou were never 


certified. 
Cafe 184. * Anonymus, 
Lord Chan- | = 
cellor (Cauſe by Conſent.) 

PARKER. 
ro, cc l. truft EN thoufand pound being given in marriage by the 
n father of the huſband and the father of the wife, was 
3 0 [Da agreed to be inveſted in a purchaſe and ſettled on the huſband 


common form for life, remainder to the wife for life as to part (being 3000. 


tave ſet- . 6 
we N per anniem,) remainder as to the whole to the firſt, fc. ſon in 
© » 


employed in tail male, remainder to the huſband in fee, and in the mean 
buying South- ß. 5 . 
ba lock, and time to be placed out on ſecurities, the intereſt to go as the 


vm prov 2 to 


as Profits of the land when purchaſed, 


$0,000 l. 

the truſt would 

have ſuffered by the fall, ſa ſhall it have the benefit of the riſe of the ſtock ; but the huſband wanting te 
z ooo t. of the 20,000 l. the court decreed that 15,0001. ſhould be taken out 3 ; a third of which (viz.) 

oo01. ſhould go to the huſband, as a recompence for his eſtate for life; and that 10,000. ſhould I; 
be laid out in land to be iett'ed on the firſt ſon of the marriage in tail in poſſeſſion; 3 but to prevent I; 
fuch ſon's ſuſfering a recovery, the pre miſſes were directed to be ſettled on the father for lite, who | 
was ta let the lame to the ſon for ninety nine years, if the father fo long lived. {c 

15648 ] This 10,0001, was by confent of the parents and truſtees P 

laid out in the purchaſe of 82uth-ſea ftock, and by the late riſe Ew 

of that ſtock improved to above 30,000 /. and it being of a fluc- it 
tuating nature as to the value, the huſband and wife, who had ſh 

two ſons, brought their bill againſt the truſtees, and the father 1 

of the huiband, and father of the wife, and the infant chil- 8 
dren, praying that the ſtock might be ſold, the money pro- . 
duced by the ſale laid out in land and ſettled, and that in re- 7 
gard of the great increaſe, the huſband might have 6000 /. of : 

the money to buy himſelf a place, ; 

0 

All the defendants by their anſwer ſaid, they thought it for ſet 
the benefit of the truſt that the South ſea ſtock ſhould be ſold, m. 
L 649] and the ſeveral fathers of the plaintiffs did not oppoſe the huſ- 5 


band's having 69007. ſince all that was agreed or expected to : 
| 0 be | 4 


De Term. Paſchæ, 1720. 


be laid out in a purchaſe, was but 10, ooo J. and therefore Axoxruvs. 
ſubmitted that matter to the court. 

This was firſt heard before the maſter of the rolls, and aftet - 
wards by the lord chancellor, who were both of opinion, that 
as, if the ſtock had fallen, the truſt muſt have ſuffered, ſo it's 
accidental riſe or improvement muſt be for the benefit of the 
eruſt ; and therefore that the infant children had a right to the 
whole capital after the huſband's death, the conſequence of 
which was, that he ought not to be permitted to have any of 
the capital, „ 

But then it was ſaid, that the huſband's eſtate for life was 

one thirg in value, if compared to the childrens reverſion, 
which 185 up the remaining two thirds: upon which the 
matter was thus compromiſed by conſent, and. lord chancellor 
decreed that the ſtock ſhould be ſold, and out of the money 
produced thereby, 18,000 J. ſhould be taken, of which the 
huſband to have one third, viz. 60007. to his own uſe abſo- 
lutely ; but in conſideration thereof he ſhould quit his eſtate 
for life in the 12,000 J. which being the remaining two thirds 
of the 18,000 J. ſhould go immediately to the children and for 
their benefit, out of which the huſband to have an allowance 
tor the maintenance of them ; and in the ſettlement of the 
land to be bought with that 12,000 l. the huſband's eſtate for 
life to be omitted. But here it being objected, that the eldeſt 
fon, as ſoon as he ſhould arrive at twenty-one, would be im- 
powered by a recovery to bar his brother in his father's life- 
time, and alſo the father's remainder in fee; to prevent this 
it was propoſed and approved of by the court, that there 
ſhould be a limitation to the father for life, with remainder as 

to the land to be bought with this 12,000/, to the firſt, Fc. [ 650“ 
fon of the marriage; and the father to make a leaſe for ninety- 
nine years if he ſhould ſo long live, in truſt for the immediate 
benefit of the eldeſt ſon, by which means the freehold in the 
father would prevent the ſon's ſuffering a recovery in the fa- 
ther's life-time ; and the reſidue of the money ariſing by ſale 
of the Rock, was directed to be inveſted in a purchaſe and 
ſettled on the father for life, Sc. according to the agree- 
ment f. : 


—— 
8 


— 


+ By the regiſter's book the name of this caſe appears to be Hubert verſus 
Fetherjton, and was decreed the 5th of April 1720. 
Note; 


ANONYMUS. 


(a) Vide 2 Vern. 
267. 
Preced, in Chan. 


21.44 · 
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Nite; In this caſe the remainder to the firſt ſon, though 
but an eftate-tail, to an infant, and ſo unalienable during ſuch 


infancy, was valued at two thirds like a remainder in fee; and 
notwithſtanding I mentioned to the court that the life eſtate 


(eſpecially in the caſe where the tenant for life had the remain. 
der in fee) might be valued at two fifths, which had been done 
in (a) ſome caſes; yet the court ſaid how equitable ſoever 
this might be, it was. not the practice, for which reaſon it 
would be dangerous, and create uncertainty to go out of the 
rule, and Mr. Goldſborough the regiſter ſaid, he had never 
known a life valued at more than one third. 


DE 


et 


D E 


D E 


Term. S. Trinitatis, 1720. 


Upwell ver/us Halley. 


| WF HM Moory being poſſeſſed of a perſonal eſtate of the 


value of 333 J. and having a wife and a ſiſter (the plain- 

tiff) but no iſſue, by will gives 10/7. to his ſiſter, and directs 
that ſuch part of his eſtate as his wife ſhould leave of ber ſub- 
//!-nce ſhould return to his ſiſter and the heir of her body, and 
appointed his wife executrix. | | 
I her ſubſiſtence ſhall go to his ſiſter ; 


On the teſtator's death the wife married the defendant, and 
afterwards died, upon which the ſiſter ſued the defendant the 


lecond huſband for an account of this perſonal eſtate.” 


Fir/l, Againſt the demand it was objected to have been for- 
merly held, that even a leaſe for years could not be deviſed 


over after a life, much leſs could a mere perſonal eſtate be ſo 
limited, 


S-condly, That in this caſe the widow had a power to diſpoſe 
of the whole, and her marriage with the defendant was a gift 


in law and an execution of that power; that equity would not 
have compelled the widow to give fecurity to the ſiſter not to 


| conſume the principal money left by the teſtator, in regard 


ſuch intangling deviſes have a tendency towards à perpe- 
tuity. | | | 


Sed fer Cur':- This will is indeed ignorantly drawn, but if 
te court can pick out the meaning of it, that ought to take 
place. It is now eſtabliſhed that a perſonal (a) thing or 
money may be deviſed to one for life, remainder over ; and 
as to what has been inſiſted on, that the wife had a power over 
tae capital or principal ſum, that is true, provided it had been 
neceſſary for her ſubſiſtence, not otherwiſe : ſo that her mar- 
riage was not a gift in law of this truſt- money. 


Let 


{ 651 ] 


Caſe 185. 
At the Rolls. 


10 Mod. 441. 

2 £q. Ca. Ab, 
32 5. pl. 28. 
347- pl. 11. 
One deviſes that 
ſuch part of his 
perional eſtate 
as his wife 
ſhould leave of 
deviſe over goods 


J 652 ] 


(a) See the caſe 
of Hyde verſus 
Parrot, ante 1. 
and the caſe of 
Tiffen verſus 
Tiſſen, ante 
502. 
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Uewrir v. 
HAls ET. 


De Term. 8. Trin. 1720. 


Let the maſter ſee how much of this perſonal eſtate has been 


applied for the wife's ſubſiſtence, and for the reſidue of that 


which came to the defendant the ſecond huſband's hands, let 
him account. (1). 


(1) Reg. Lib. B. 1718, fol. 468, entted as of Trinity term, 1719. 


Caſe 186. 


2 Eq. Ca. Ab. 
520. pl. 9. 

Mortgagor re- 
ferving 61. per 


cent. with pro- 


viſo to take 51. 
per cent. it paid 
within three 
months after 
dune; if a great 
Wear gourt will 
nat re gez ſecus 
1 but ſmall 
ſli;- of time. 


([ 653 ] 


Intereſt compu- 
ted by the maſ- 
ter's report ſhall 
carry intereſt, 


But where the 
mortgagor ſignꝰd 
an account 
whereby ſo 


Brown verſa Barkham. 


NE makes a mortgage at 61. per cent. intereſt, with a 
proviſo to accept 5 J. per cent. if paid within three 
months after due. There being a great arrear of intereſt, the 
mortgagee ſends an account in writing of the ſum due to him 
for intereſt, computing it at 6 J. per cent, and the mortgagor 


returns an amwer, allowing the account, deſiring forbearance, 


and promiting to make ſatisfaction to the W for the 
ſame. 


Object. This letter ſigned by the mortgagor, makes the 
account a ſtated one; and the intereſt from thence ought to 
carry intereſt, ſince promiſing ſatisfaction upon forbearance 
can mean nothing elſe; and as the account ſent in, was at 
the rate of 6/. per cent. this promiſe muſt be intended of ſome 
farther ſatisfaction beyond that intereſt : alſo where the mort- 
gagor admits by writing under his own hand the quantum of 
the intereſt due, it is as ſtrong as when a maſter by his report 
computes it. 


Lord Parker : It is true{ a maſter's report computing in- 


tereſt, makes that intereſt principal, and to carry (1) intereſt ; 
for a report is as ajudgment of the court, and appoints a day 


for the payment, carrying on intereſt to that day; and the 


party's diſobedience to the court, in not complying with the 
time of payment, ought to ſubje him to intereſt, But ſup- 
poſe the mortgagor ſigns an account whereby he owns ſo 


much is admitted to be due for intereſt, this will not carry intereſt unleſs the mortgagor by any letter 
or writing under his hand agrees to make it principal. 


— 


ͤ—ü— [ 


2 


P. C. 202. 


Burton v. Slattery, 3 Bro. | A ho 68, V. Lord Windſor, 2 Vez. 487. 


— 


(i) So, Kelly v. Lord Belleww, 1 Bro. Aflley v. Poavis, 1 Vez. 3 Bickban 


Bacon v. Clerk, ante 480. v. Croſs, 2 Vez. 471. Earl of Ponifre 
much 
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mak 
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_ cipal 
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payit 
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if on 


relie) 
ever, 
too. | 
By 
been 
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De Term. S. Trin. 1720. 


much money due for intereſt, I queſtion whether this will 
make the intereſt principal; becauſe of itſelf it does not ſhew 
ny agreement or intent to alter the intereſt or the nature of 
that part of the debt, or turn it into principal; neither does 
it appear to have been ever ſo determined. I conceive, to 
to make intereſt on a mortgage principal, it is requiſite there 
ſhould be a writing ſigned by the parties, for as much as the 
eſtate in the land is to be charged therewith ; but in the prin- 


cipal caſe the mortgagor does fulfil his promiſe, by making 


ſatisfaction to the mortgagee for his forbearance, ſince this 
proviſo obliging the party to pay 61. per cent. on default of 
paying 51. within three months after due, is generally looked 
upon as a penalty, and in terrorem, and to be relieved againſt, 
if onh a very ſhort time has happened, though it may not be 
relievable againſt in caſe of a long arrear of intereſt, How- 


ever, this 1 /. per cent, is a ſatisfaction, and a conſiderable one 
too. 


But the court at the ſame time declared, if there had not 
been ſuch a penalty of 6 l. per cent. inſtead of 51. and a great 
arrear of intereſt incurred, it would, on ſuch a promiſe in 
writing to make a ſatisfaction for forbearance, have given the 
mortzagee ſome allowance 1 in this reſpect. 


Browns . 
BARK RAM. 


L 654 ] 
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Caſe 187. 
3 5 
Lord Chan- 
cellor 
PARKER. 
2 Eq. Ca. Ab. 
198, pl. Ss 
A collepe re- 
framed by its 
conittitution 
nom mabingany 
Jeaſes, except 
for twent, one 
ars, and ac 


tack rent, 


makes orders 

1 ommending 

it to their ſuc- 
Horst renew 
at lefs than the 
1ack-rent; this 
not tavoured, as 
tending to a 
breach of the 


ſtadutes. 


„ 


95 


Term. S. Michaelis, 1720. 


Taylor ver/us Dullidge Hoſpital in Surrey. 


HE hoſpital or college of Dallilge was ſeiſed in fee of 

ſeveral lands in right of the college, and the ſtatutes 
relating to the conſtitution of it, reſtrain from making leaſes 
of the lands other than for twenty-one years, at the rack- 
rent. In 1696 the hoſpital made a leaſe to John Taylor the 
plaintiff's inteſtate for twenty-one years, under what was then 
the rack-rent, which was to expire at Michaelmas 1717, the 


leſlee had improved the premiſſes by building two houſes, and 


at the college audit, which was kept twice a year, every 
fourth of March and fourth of September, an entry was made in 
the regiſter, by which, in conſideration that the ſaid John 
Taylor had built two houſes on the premiſſes, and thereby im- 
proved the ſame, therefore it was recommended that at the 
end of the leaſe, the college ſhould make him a new leaſe for 
twenty-one years at the ancient rent, without raiſing it; and 
this entry was ſigned by the maſter-warden and moſt of tho 
tcilows. Aftcrwards when the leaſe was near expiring, upon 
the inteſtate's applying for a new one, the college at the audi! 
held on the 4th of March 1716 (the leaſe being to expire on 
the Michaclmas following) made an order that the inteſtate 
ſhould have a ncw leaſe of the premiſſes from Michaclmas next, 
at the old rent, and under the {ſame covenants, as the former; 
and this order was ſigned by the maſter-warden gnd moſt © 
the fellows. The inteſtate died about the time of the nei 
audit September 4, 1717, Whereupon the widow having taken 
out adminiſtration, at the audit in March following, applied 
for a new leaſe according to the order; but being refuſed, ſhe 
ow brought a bill to compel the college to make her a fe- 
leaſe of the premiſſes in purſuance of their oven order; and 
Allen the maiter-warden was the plaintiff's principal witneſs. 
I 


2 


De Term. S. Michaelis, 1720. | 


It was alledged, that the order for making a new leaſe to "Tartcr .. 
. : | Dulles 
| | : ent; and conſequent] 
the inteſtate, did amount to an agreement and conieg Y 1 
the bill was proper to compel an execution of it. 


Lord chancellor: The maſter-warden (Mr. Allen) who ap- * 
b , . s a f F 
pears as a witneſs in the cauſe, betrays his truſt in relation to 7 
. the college, and has acted inconſiſtently with the oath he has 
taken as warden; neither do IJ like the recommendation made 
by the maſter-warden and fellows to make a new leaſe to the 
inteſtate Taylor, at the old rent; it being no leſs than a re- 
- commendation to. their ſucceſſors to wrong the college, and 
a | break their ſtatutes, which ſay, that no leaſe ſhould be made 
but at the rack-rents. As to the ſigning of private perſons, The ſigning of 
| - | tract i 
namely, the maſter-warden and fellows, that cannot be ſuch , 
a contract as binds the college; for a contract to bind that maſter and 
: ; ED | fellows of the 
(or indeed any corporation, as“ to it's revenue) muſt be under college, unleſs 
SY under the col- 
it's common ſeal. It is true, there would have been ſome 


| lege ſeal, not 
equity, if the inteſtate had, after this order for a new leaſe at dindins on che 


x — r Sn, * - 
F a N 5 
s 64 > ES, TT 
7 5 . 
E N I S 
4 _ 


5 — 


þ 
; 
* 
. 
7 
2 
q 
JD 
* 
7 
'' 
WI: 


the old rent, laid out money in improving or building on the 16 57 ] 
premilies, in confidence and reliance on ſuch order. How- 
ever, even in that caſe he ihould have had his reparation only 
from the private perſons ſigning the order, not againſt the col- 
lege: as to the repairs done by the leſſee ſince the order for 
the new leaſe, theſe are no more than what by his old leaſe he 
was obliged to do; for which reatons diſmiſs the bill with 
coſts. | 
Saunderſon ver/us Clagget. Caſe 188. 
7. i In B. K. 
R. Clagget, archdeacon of Sudbury in Suffolk, commenced 1 $:ra. 421. 


a ſuit in the conſiſtory court of the biſhop of Aorwich, a 
tor the annua] ſum of 65. 8 d. as a procuration or proxy due right for the 
to the archdeacon, for viſitations. | 2 8 

deacon's in- 
c for in the eccleſiaſtical court. 


The libel was by Dr. Clagget, archdeacon of the archdea- 
conry of Sudbury in Suffolk, in the cathedral church of the Hoh 
Trinity in Norwich, of the foundation of king Edward VI. ex- 
bibited againſt Saunderſon, as a proprietor or curate of the ap- 
propriate rectory of Aſpal in Suffolk (which is within the: arch- 
Ceaconry of Sudbury) alledging, that the archdeacon of Sudbury 

Mm 2 


ſtruQting the clergy 3 and properly ſuabl 


was 


SAUuNd DER· 
SON w. 
CLAGGET. 


De Term. 8. Michaelis, 1720. , 


was of common right, endowment, or cuſtom, entitled to the 
yearly ſum of 65s. 8d. for procurations iſſuing out of the 
appropriate church of Aſþa!, and that Saunderſon the proprietor 
or curate of that church refuſed to pay it, Upon which 


Saunderſon applied to B. R. for a prohibition, and ſuggeſted, 
that this rectory of Aal was time out of mind a rectory im- 
propriate, without any vicar endowed ; that all the tithes and 
profits within this rectory, time out of mind, belonged to the 
proprietor thereof, who at his own expence uſed to provide a 
curate to celebrate divine ſervice at the pariſh church of 


A pal. : 


The court of B. R. having granted a prohibition n7/; 1 
came to ſhew cauſe againſt it, and urged, that of common 


right every parochial church pays procurations, or ſome an- 


nual ſum in lieu thereof to the ordinary or archdeacon ; that 


accordingly Sir J Davis in his caſe of proxies (Fol. 6.) ſays, 


« procurations or proxies are as much due to the ſuperior 


« clergy, the ordinary, or archJeacon {who is the ordinary's 
*+ vicar) as tithes are of common right due to the inferior 
<« clergy.” That proxies and tithes concur in all points; 
for, 1/t, as the inſtruction of laymen is the origin of paying 
tithes, ſo the viſitation of the ordinary (or of his vicar the 
archdeacon) which is accompanied with inſtruction, is alſo 
the origin of parſons paying procutations. 


2% % That as a layman cannot preſcribe in non-payment of 
tithes, ſo the parſon himſelf {at leaſt by the common law) 
cannot preſcribe in not paying of procurations. And, 


zh, That as unity of poſſeſſion does not extinguiſh the 
right of tithes, ſo neither does the unity of poſſeſſion extinguiſh 
the right of procurations, The unity of poſſeſſion as to pro- 
curations in Sir Fon Davis's Regerts happened in this man- 
ner; a proxy of 20s. fer annum was iſſuing out of an impro- 
priate rectory payable to a religious houſe, both of them came 
to the crown in fee-ſimple, and this was held only a ſuſpen- 
hon, and no extinguiſhment. Now, if the payment of pro— 
curations from every parochial church is of common right, 
then the party contending againſt common right, ought to 


come with ſome affidavit to ſupport his ſuggeſtion for a pro- 


hibition, (/z.) that his impropriate rectory has been held 
| and 


FR 
J 


De Term. 8. Michaelis, 1720. 


and enjoyed free from the payment of any procurations, and SAVUNDER= 

| reputed of right to be ſo, This is expreſsly ſaid in Sal. 1 
d 549. Godfrey racks Lewellin, where it was declared by Heli 
C. J. that if the matter ſuggeſted for a prohibition appears 
on the (+) face of the libel, the court will net require an 
affidavit; but where the matter does not appear upon the 


J libel, in ſuch caſe the other ſide ought to have an affidavit of 
n | the truth of this ſuggeſtion, 4 fartiori ought it to be ſo in 
2 this caſe, where the matter ſuggeſted for the prohibition is 
f contrary to the libel, and againſt common right. And in- 


deed, if a bare ſuggeſtion would do without an affidavit, none 
could fail of a prohibition, whereby the hands of the ſpiritual 
court would (for ſome time at leaſt) be tied up. 


But ſurely this ſuit for procurations is proper for the ſpiritual 
court; the duty ſued for [ procurations] is a ſpiritual duty; 
it is claimed by a ſpiritual perſon [the archdeacon;] and in 
this cafe (tho” an unnecellary ingredient) it is claimed from a 
ſpiritual perſon, the curate of the pariſh of Afpa!, who in his 
ſuggeſtion for the prohibition, gives himſelf the aa of 
clergyman. 


* = 
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It muſt be admitted, the manner of this archdeacon's in- 
titing himſelf by the libel] to the procuration of 65. 8 d. is by 
ſeveral ways, of common right, by cuſtom, or b endowment ; 
and (with ſubmiſſion) every one of theſe titles is triable by the 
(ſpiritual court; for as they have cognizance of the principal, [ 660 J 
lo have they the cognizance of the aeceſſary, and that the 
ſpiritual court may try a cuſtom relating to an eccleſiaſtical 
duty or procuration, or that a penſion claimed by a ſpiritual 
1 by preſcription may be ſued for in the ſpiritual court, is 
held (t) x Vent. 3, 5. 2 Vent. 238. Williams verſus Bond, 
dalk, 550. Jones verſus Stone; ſo a modus decimandi may be 
lued for in the ſpiritual court, and every modus muſt be 
grounded upon a cuſtom. There is indeed an act of parlia- 
ment relating to this matter of proxies, the 34 and 35 
Hen. 8. cap. 19. Which recites, that ſeveral biſhops and 
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1 Ante 476, Anonymus caſe, where the ſame rule is ſaid to be obſerved 11 
chancery. 


{ And note, that iu 1 Vent. 3. and Salk. 550. Lord Ccke's opinion in 2 Inf. 
9, to the contrary, is denied to be law. 


M m 3 « archdeacons 


De Term. S. Michaelis, 1720. 


SAUXDER- * archdeacons having penſions and proxies out of religious 
SON VD. 


. & houſes, upon the diſſolution of theſe religious houſes, and 


« * on their poſſeſſions being veſted in the crown, ſuch biſhops 
= and archdeacons had been diſturbed in the enjoyment of 
<« their penſions and proxies, notwithſtanding the ſaving in 
the act of diſſolution of the rights of all perſons other than the 
% founders; for remedy whereot it is enacted, that where any 
«© of the bithops or archdeacons have been ſeiſed of penſions 
© and proxies within ten years next before the diſſolution of 
<« theic religious houſes, ſuch biſhops and archdeacons hal 
recover the ſame in the ſpiritual court, with their damages 

„ and coſts,” | | 
Now this act ſhews that we are in a proper court, while we 

are ſuing in the ſpiritual court for procurations. 


But it may be objected, that it ought to be ſaid in the libel, 
that this proxy of 6s. 8 d. was paid within ten years before 
the diſſolution of the religious houſe, to which this appropriate 
rectory did belong. 


F 661 J To which we anſwer, that this proxy of 65. 89. is faid to 
have been paid time out of mind, and if ſq, then it muſt have 
been paid within ten years before the diſſolution of the ab- 
bies, Sc. 


It may alſo be objected, that it ſeems impoſſible the arch- 
deacon of Sudbury could be ſeiſed of this procuration of 6 :, 
8 d. ten years before the diſſolution of the religious houſe to 
which this appropriate rectory did belong; foraſmuch as upon 
the face of the libel it appears, that this very archdeaconry 
was founded after the diſſolution of the abbies, viz. in Ed 
ward the 6th's time. | | | 


Anfw. All that appears by the libel is, that the cathedral 
church of the Holy Trinity of Nerwich was founded in Edward 
the Oth's time, but the archdeaconry of Sudbury might be 
founded long before : beſides, if proxies were due from al 
pariſhes of common right, (as plainly they were) they muk 
conſequently be as plainly due and payable to ſome perſon ot 


— 
— - 


$4 N 1 + Of this opinion was Mr. juſtice Eyre, who cited the dean and chapter of 
LE. * : Korwice's calc, 3 Co. 7 3» 8975 


other, 


we 


De Term. S. Michaelis, 1720. 


other, to ſome archbiſhop, biſhop or archdeacon within SavuxDER- 


whoſe juriſdiction this chu:ch then was, before the founda- 
tion of the archdeaconry; and it ſeems ſufficient if the 
proxy of 65. 8 d. was payable to ſome perſon or other: neither 


can it be thought that the biſhop of M:rwich claims it, for it 


in the biſhop of Norwich's own court that the archdeacon 
ſues, lo that it is evident proxics are due to ſome body in this 
cale, and as evident that no perſon claims them but the 
archdeacon ; therefore they ought to be paid to him, 


But farther, our title in the libel is not laid to be by cuſtom 
only, but by endowment; and if, as the fact is, and we can 
prove, that for fifty, ſixty, or ſeventy years, and by ancient 
books in the regiſter's office belonging to the archdeaconry, 
this ſum of 6 5s. 8 d. has been paid; it ſeems to be good evi- 
cence of an endowment, tho? the writing of ſuch endowment 
ve loſt; and this title of endowment is properly tryable in the 
ſpiritual court. | 


Upon the whole matter, I hope the court will not grant 


this prohibition, 


It is but a ſmall matter in controverſy, (65. 8 d. a year;) 
it is plainly proper for the eccleſiaſtical gourt , the nature of 
the duty is eccleſiaſtical ; it is claimed by an eccleſtaſtical 
perſon ; it is alſo claimed from an eccleſiaſtical perſon ; for all 
which reaſons it is ſurely proper to be ſued for there. 


It being moved again on another day, all the court, viz. 
Pratt chief juſtice, Pawys, Eyre, and Forteſcue juſtices, diſ- 
charged the rule for a prohibition, and delivered their opinions 


ſeriatim; 


1/7, That this was an eccleſiaſtical duty, and therefore 
properly ſueable for in the ſpiritual court. 


zd %, That it was claimed both by and from an eccleſiaſtical 
perſon, which made it the ſtronger. 


_ 34/;, That tho' there was an impropriation in the caſe, 
ſtill there muſt be a curate to take care of the ſouls of the 
pariſh; and that curates, as well as other perſons, muſt ſtand 
in necd of biſhops or archdeacons inſtructions and viſitations : 
conſequently, | | 


M m 4 4thly, 


SON %s 
CLAGGET. 


[ 662 ] 


1 * 1 "a * n — — 0 5 r 

FF 2 2 

5 TI” — — >: $2 i 235 Ar. 2» — .* n FELL 4 
ö e reg, end _ nnn 

* es —_—_ LR π]]ᷓʃↄ 2. won D a BY — Sw 

5 D r * 7 
_ "Tr fl 2 141 . — * 2 — » 

os % 9 


SIN | « 
* 8 4 


4 
© 
HE. - 
- 2 
+» 
1 
7 
O 1 
1 


* 
2 
r 
5 
pi" 


11 De Term. S. Michaelis, 1720. 
1 Sauvprx- * 4thly, That the ordinary or archdeacon ought to be allow. ha 
E e pn ed for his procuration, what had been uſually paid for it, which m: 
„ 663] here appeared to be 6s. 8 4. Sh 
3 Stly, That where a thing is claimed by cuſtom in the ſpi- toc 
$i! ritual court, it muſt be intended according to their conſtrue- on 
2 BY (a)2 Inſt. 649. tion of a cuſtom, and by their law (a) forty years make a Lf 
Ip 653,659. cuſtom or preſcription. 1 
"Tk | Gt, That the payment of 6s. 8d. for 70 or 80 years was # 
"1 an evidence of an immemorial payment; but if it could not Jo: 
we. be ſtrictly immemoria!, as taking the. archdeaconry to have 6 
DE been founded in Edward the 6th's time, ſtill fince that period, 
«x it might become due by endowment, which might in this 
: i diſtance of time have been loſt. ws 
1 eee ee In this oaks a ee had been moved 4 
: "Mp for in vacation before the maſter of the rolls, who firſt granted 5 
ö ig it 17 cauſe ; but afterwards upon motion, inclined to think 
5 54% proxies due of common right; and tho* this proxy could 
A 11 not have been due time out of mind to the archdeacon of fo 
of i Sudbury, if that archdeaconry was founded in Edward the 3 
3 . 6th's time, yet being due to ſome perſon or other time out of mind, My 
du it might afterwards come by endowment to the archdeacon; 0 
. bs and that this was to be preſumed from the payment to ſuch 0 
: i: archdeacon for ſeventy or eighty years. 5 
4 | th 
| i Cafe 189. Forth verſus Chapman. | lar 
; 5 1 8 HIS cauſe was reſerved for the judgment of the maſter | - 
$1 PARKER. of the rolls, who after time taken to conſider thereof, 7 
Hig a gave his opinion (5). The caſe was, i 
359 Pp. 45. (6) 27 Nov. 1719. the 
664] One alter Gare by will deviſes thus : all the reſidue of 0 
one poſed of his eſtate real and perſonal he gave to 7% Chapman in truſt, | 
a term deviſes v9 


it ro A. and B. only the leaſe of the ground he held of the ſchool of Bangor, 


and if either of for the uſe of his nephews William Gore and Malter Gi: WR © 
them died and 


leave no iſne during the term + of the leaſe as herein after limited, and 


nat their teſpec- in} 
tive bodies, then to C. This held a good limitation to C, if A. or B. left no iſſue at their death. nat 
8 — | . — 745 


+ In the Reviſter book iris ſaid termination, ; 
having 
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having given ſeveral legacies, declared his will as to the re- For R v. 
mainder of the faid eſtate, as well as his freehold houſe in CHATMAN. 
Shaw's Court, with all the reſt of his goods and chattels what- 

ſoever and whereſoever, he gave to his nephew William Gore; 

and if either of his nephews Miiliam or Malter ſhould depart this 

life and leave no 1{Jue of their reſpective bodies, then he gave the 

faid [leaſehold] premiſſes to the daughter of his brother 

Ililliam Gore, and the children of his ſiſter Sibley Price; upon 

which the queſtion aroſe, whether the limitation over of the 

leaſchold premiſſes to the children of the deviſor's brother and 

ſiſter, was void as too remote? 


The court was of opinion that the deviſe over was void, 
and ſaid that had the words been, if A. or 5. ſhould die with- 
out iſſue, the remainder over; this plainly would have been 
void, and exactly the caſe of Love and Mindham, 1 Sid. 450. 
1 Vent. 79. 1 Mad. 50. 


Now there is no diverſity betwixt a deviſe of a term to one 
for life, and if he die without iſſue, remainder over, and a de- 
viſe thereof to one for life, with ſuch remainder, if he die 
leaving no iſſue; for both theſe deviſes ſcem equally relative 
to the failure of iſſue at any time after the teſtator's death ; 
and for this the court cited and much relied upon 1 Leon. 
285. Lee's caſe, where one deviſed lands to his ſecond ſon 
Il ulliam, and if William ſhould depart this life not having iſſue, 665 
then the teſtator willed that his ſons-in-law ſhould ſell his 
lands, and died: William had iſſue a ſon at the time of his 
death, who afterwards died without iſſue ; upon which it was 
clearly reſolved by the whole court, that though literally 
Viliam had iſſue a ſon at his death, yet when ſuch iſſue died 
without iſſue, there ſhould be a ſale; for at what time ſoever 
there was a failure of iſſue of William, he upon the matter 
died without iſſue. And in a formedon in reverter or remain- 
cer, -whenever there is a failure of iſſue, then is the + firſt 
donee, in ſuppoſition of law, dead without iflue. 


þ I 


+ For which EG altho' the firſt donee had many iſſues in lineal deſcent 
inheritable to the elare tail, and wao hell the eſtate, the demandant need not 
name any of the iſtues in the clauſe, [et que pet mortem, Sc.] but ſhall lay, ef 
fue fol mortem of the donee ad ip/um revert! or remanere debet, e que d the donee 
vied without Liue, 8 Co. 88. a. buckmere's Cale, i 
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For v. 
CHAPMAN. 


Ante 534. 


7 666 ] 


(s) Sab. 25 
July. 


* 


(5) Vide ante 


Nicholls verius 


Hooper, 199. 
and Target, 
verſus Gaunt, 
432. and Pin- 
bury veifus El- 


kin, 564, 865. 


De Term. 8. Michaelis, 1720. 


His honour mentioned the caſe of Hughes and Sayer, which he 
himſelf upon conſideration had determined; and ſaid there wiz 
a diverſity betwixt iſſue and children, iſſue (1) being nomen col. 
lectiuum; and alſo between things merely perſonal and (2) chat. 
tels real; more particularly in the cafe of Hughes and Sayer, by 
the deviſe over of the money to the ſurvivor, if either of the 


donees ſhould die without children, the teſtator of neceſſity 


muſt be intended to mean a death of the donee without chil. 
dren living at his death; for to wait until a failure of iſſue, 
might be to wait for ever. 


It being alſo debated by counſel, where the refidue of the 
term veſted, in regard the deviſe was to William and I ater 
Gore: the court declared that the ſubſequent words increaſed 
their intereſt, and gave the whole term to them, it being 
plainly intended to diſpoſe of and deviſe away the whole term 
from the teſtator's executors; that a deviſe of a term to one 
for a day or an hour, is a deviſe of the whole term, if the li- 
mitation over is void, and it appears at the ſame time that 
the whole 1s intended to be diſpoſed of from the execu- 
tors. 


Afterwards in (a) Trin. Term. 1720. this caſe coming be- 
fore lard Parker upon an appeal, his lordſhip reverſed the de- 
cree ; and faid, that if J deviſe a term to A. and if A. die 
without leaving iſſue, remainder over, in the vulgar and na- 
tural ſenſe, this muſt be intended (5) if A. die without leaving 
iſſue at his death, and then the deviſe over is good; that the 
word [die] being the laſt antecedent, the words [without 
leaving iſſue] muſt refer to that. Beſides, the teſtator who is 


 inops concilii, will, under ſuch circumſtances, be ſuppoſed to 


ſpeak in the vulgar, common and natural, not in the legal 
ſenſe. (3). . | 

His lordſhip likewiſe took notice that in a formedon in te- 
mainder, where tenant in tail leaves iſſue, which iſſue afte:- 


n 


— 


(1) The effect of the word “ iſſue”? 
is par'icularly conſidered 
Glenorchy v. Boſville, 


. 


(2) So, Pleydell v. Pleydell, poſt. 750. 


— 


perſonal and real is rejected by lerd 
Herdwic, in Beauclerck v. Dorm, 
2 Atk. 24. 

(3) ve Atkinſon v. Hutchinſon, pot, 
3 vol, 258. | 7 5 


in lord 
temp. 


. 


but this diſtinction between chattels 
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term 
one 
e li- 
that 
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yho 15 
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after- 
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by lerd 
Dorner, 
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wards 


De Term. S. Michaelis, 1720. 


wards dies without iſſue, whereupon ſuch writ is brought, the ForTn w. 
formedon ſays 4, that the tenant in tail did die leaving iſſue J. CHAPMAN, 
§. which F. S. died afterwards without iſſue, and ſo the firſt 

donce in tail died without iſſue, thus the pleading ſays, that 

the donce in tail died leaving iſſue at his death; conſequently 

the words [leaving iſſue] refer to the time of the death of the 

tenant in tail, and if the words of a will can bear two ſenſes, 

one whereof is more common and natural than the other, it is 

hard to ſay a court ſhould take the will in the moſt uncommon 

meaning; to do what? to deſtroy the will. 


2dly, he ſaid that the reaſon why 4 deviſe of a freehold to [ 667 ] 


one for life, and if he die without iſſue, then to another, 1s 


determined to be an eſtate-tail, is in favour of the (a) iſſue, (e) Vide ante 

; . 2 the caſe of Lar- 
that ſuch may have it, and the intent take place; but that get v. Gaunt. 
there is the plaineſt difference betwixt a deviſe of a frechold, 

and a deviſe of a term for years; for in the deviſe of the latter 

to one, and if he die without iſſue, then to another, the words 

lit he die without iſſue] cannot be ſuppoſed to have been inſerted 

in favour of ſuch iſſue, fince they cannot by any conſtruction 

have it, | 


zah, His lordſhip obſerved what ſeemed very material, (and 
yet had been omitted in the pleadings, and alſo by the counſel 
at the bar) that by this will the deviſe carried a 1 freehold as 
well as a leaſehold eſtate to William Gore, and if he or Walter died 
leaving no iſſue, then to the children of his brother and ſiſter, 
in which caſe it was more difficult to conceive how the ſame 
words in the ſame will, at the ſame time, ſhould be taken in 
two different ſenſes. As to the freehold, the conſtruction (2) 
mould be, if William or Malter died without iſſue generally, by 
which there might be at any time a failure of iſſue; and with 
reſpect to the leaſehold, that the ſame words ſhould be intended 


— 
* 


__ 


[ 


| + 2uere, and ſee the Regiſter of writs and 8 Co. 88. a. 


| | : 4 

! By the will, as it is ſtated above, from the regiſter's books both in the ſtate 
of the caſe at the rolls, and on the appeal, the limitation over was expreſsly 
reſtrained to the leaſebold; but in lord Macclesfield's notes that word is omitted, 
«14 the deviſe oper is general (1). 


(1) Sed vide 3 Atk. 288, 
#(2) Vide Sourbby v. Stonehouſe, 2 Ver. 615, 
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Fox TA vw. 
CHAPMAN. 


(2 Vie vol. . 


1,0. Harris v. 
Biſhop of Lin- 


coln. 


——— 


De Term. 8. Michaelis, 1720. 0 


to ſignify their dying without leaving iſſue at their death : Hoy. 
ever, bd chancellor ſaid, it might be reaſonable enough to take 
the ſame words, as to the different eſtates, in different (a) 
ſenſes, and as if repeated by two ſeveral clauſes, (viz.) I de- 
viſe to 4. my freehold land, and if A. die without leaving 
iſſue, then to B. and I deviſe my leaſehold to A. and if A. die 
without leaving iſſue, then to B. in which caſe the different 
clauſes would (as he conceived) have the different conſtruc. 


tions above-mentioned to make both the deviſes good » and it 


was reaſonable it ſhould be ſo, ut res magis valeat quam pereat, 


EE 


(1) And this cafe is conſidered as an ſubjects, in Sheffield v. Lord Orrery, 3. 
authority for a different conſtruction of Atk. 288. Earl of Stafford v. Buctly, 
2 — words as applied to different 2 Vez. 180. ee. 2 


Caſe Lt 


Lord Chan- 
cellor 
PARKER. 


2 Eq. Ca. Ab. 
556 pl. 18. 
One having two 
ſons and a 
daughter, by 
will gives to 
eich 2000). pay- 
able at twenty- 
one, provided if 
aſſets fall ſhort 
to pay the le- 
gacies, the a- 
batement ſhall 
be born out of 


the ſons legacies. 


| S. 
723 or pron | bond ern e 
Marſh⸗d Der Te. 


HE teſtator having two ſons and a Aae by bi 
will, of which he made his wife executrix, gives 2000“. 


a- piece to his two ſons, and 20001. to his daughter, payable) 


at twenty-one or marriage, with a proviſo, that if his aſſets 
ſhall fall ſhort for the payment of theſe legacies, ſtill the 
daughter ſhall be paid her full legacy, and that the abatement 
ſhall be born proportionably out of the ſons legacies only. The 
teſtator leaves ſufficient to pay all the legacies, but the exe- 


cutrix waſtgg the allets, and by that means only there hap- 
pencd a dehFency, | 


ſhall have the preference, 


Teſtator leaves aſſets to pay, which the executrix waſtes; the daughter's legacy 


Decreed by the ma/ter of the rolls, that the teſtator could 
never intend to make good the daughter's legacy at the ex- 
pence of the ſons, againſt the waſting of the executrix ; that 
the eſtate could not properly be faid to fall ſhort, the teſtatot 
leaving aſſets to pay all his legacies; nor could it be preſum- 

ed he foreſaw his executrix would waſte his aſſets, for then he 
would not have made her ſo: wherefore this.being a caſe un- 
foreſeen, was unprovided for by the teſtator, and conſequent! 
the daughter ought to abate in proportion. 


But 


who 
with 
the « 
2 lo 
neitl 
ſure] 
the 
2000 
his d 
conſ 
Was | 
plain 
will 
tion, 
PaCit 


Att 


De Term. 8. Michaelis, 1720. 


But on appeal to the lord chancellor, this decree was re- 
verſed; for that here was a plain preference given to the 
cughter's portion before thoſe of the ſons; and this caſe was 
within the words, the eſtate actually falling ſhort to pay the 
legacies ; that as the teſtator had not reſtrained it to any par- 
ticular means by which the aſſets ſhould fall ſhort, it muſt be 
taken generally, viz. if by any means there ſhould be a defi- 
ciency ; for ſtill the damage was the ſame to the daughter, 
whom the father ſeemed in all events to have provided for 
with a portion of 2000 J. His lordſhip put this caſe, ſuppoſe 
the eſtate had after the teſtator's death, fallen thort through 
2 loſs by fire, or by a bad title on which money had been lent, 
neither of which could have been foreſeen by the teſtator, 
ſurely both thete accidents would come within the proviſion of 
the will, and the daughter ſhould have her full portion of 
2000 J. that it was the ſame thing as if the teſtator had ſaid, 
his daughter's portion ſhould be paid in the fir/? place; and the 
conſtruction which the other ſide would put on this clauſe, 
was to make no diſtinction where the teſtator has made a very 
plain one. Wherefore let both the words and meaning of the 
will take effect, that is, let the daughter have her full por- 
tion, and the abatement be made only out of the ſons le- 
pacies, | 


Attorney General ver/us Grant, Rector of St. 
Dunſtan's. 


A information was brought in the name of the attorney 
£ general at the relation of the inhabitants of the Aolls li- 
derty, againſt the impropriator, curate, and overſcers of the 
poor of the pariſh of St. Dunſtan in the weſt, Landon, for an 
account of charities given by ſeveral wills and deeds, to 
tne poor of the ſaid pariſh ; and as the liberty of the Rolls was 
part of the pariſh of St. Dun/tan, and the inhabitants of * that 
liberty, on the ſaid pariſh church being lately repaired, had 
deen aſſeſſed, and paid a fifth part towards the repairing there- 
of, viz, 300 l. out of 1500 J. therefore it was prayed, that the 
Bills liberty might have a fifth of all the charnies by will or 
charitiez 
Kade at the 


<burch doors, or at ſacraments. 


Marsn wv. 
Evans. 


1609 J 


Caſe 1 Is 
Lord Chan- 
Cellor 
PARKER. 


Libe ty of the 
rolls in Mige 
dleſex is within 
the pariſh of 
St. Dunſtan 

in the wett, 
London, and 
Contributes 4 
ftth towards 
the repairs of 
the ſaid church; 
but having di- 
ſtinct overicers, 
and maintain- 
ing its poor ſe- 
Paiatciv, Is not 
1'ititled to a 
ſhare of the 


81ven by will or ded to the poor of St. Danlan's though intitled tf 2 fifth of all collections 
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ATTORNEY 
GENERAL v. 
GRANT. 


Before the ſta- 
tute 43 Eliz. 
there were no 
ſuch othcers as 
averſeers of the 
Pts 


De Term. 8. Michaelts, 1720. 


deed given to the poor of St. Dunſtan's, as likewiſe of the 
charitable collections made at the door of the church, or at 
ſacraments, 5 


It ſeems the pariſh of St. Dunſtan, with regard to ſuch part 
thereof as is within the city of London, has ſeparate officers, 
both church-wardens, and overſeers, and maintain their poor 
ſeparately; in like manner that part which is within the 
county of MMiddlcſox, and liberty of the Rolls, hath diſtind 
othcers for the poor; but as to the chapel, that only belongs 
to the maſter of the rolls, who ex gratid gives leave to the inhi- 
bitants of the liberty to come there. 


Lord Parser: Before the ſtatute of the 43 of Eliz. there 
were no fuch officers as overſcers of the poor; ſince which, as 
that part of the pariſh of St. Dunſtan which lies in Londm, 
has had diſtinct overſeers, made diſtinct rates, and maintained 
their poor ſeparately, this makes them as a diſtinct pariſh for 
which reaſon, with reſpect to all gifts of charities by will or 
deed given to the pariſh of St. Dunſtan in the weſt, that part 
of the pariſh which lies in London, muſt have and enjoy thi 
tame, excluſive of the Rolls liberty; but as to all ſuch gifts, 
grants or deviſes before the ſtatute of the 43 Eliz. as at that 
time the pariſh and liberty were not ſeparated by diſtind 
officers and overleers of the poor, the liberty of the Rell be- 
ing then part of the pariſh, ſhall have a proportion thereof: 
but the liberty having contributed to the repairs of thx 
church, and being really within that pariſh, as to all collections 
of charities at the church door, or at the poor's box, or 2 
the monthly or other ſacraments, which are in part given Þ} 
the inhabitants of the Rolls liberty who have ſeats in, and te. 
pair to the church of St. Dunſtan; and foraſmuch as the inha- 
bitants of the Rolls liberty pay towards the parſon and lecture! 
of St. Dunſlan's (there being in vacation time no preaching *: 
the Roll's chapel) and contribute to the charities of St, Dun 
an's: ſo ought the poor of the Rolls liberty (being part d 
the ſaid pariſh) to have a proportionable ſhare of thoſe chari- 
ties; wherefore to the intent it may be ſeen whether this ha 
been obſerved, let the diſpoſitions of theſe laſt mentiones 

charities be ſpecified in a book containing the names of tit 


| perſons to whom given, and for what purpoſe, 
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De Term. S. Michaelis, 1720. 


Memorandum: It being ſaid in this caſe, that as to the cha- 


rity money given at ſacraments, the parſon was not bound to 
diſtribute it amongſt the poor of the ſame pariſh, but might 
beſtow it on any object of charity : 


Cur? : ] will not now determine this, tho? ſurely if equal 


objects of charity are to be found within the pariſh, they in 
reaſon ought to be preferred. 


Leighton verſus Sir Edward Leighton. 


ITE defendant Sir Edward Leighton's father mortgaged, 

and afterwards ſold the manor of Balſſey in che county 
of Montgomery in J/ales, to his brother the plaintiff, and upon 
his death the now Sir Edward Leighton fet up an old intail 
created about 200 years ſince, and got into poſſeſſion ; the 
plaintiff brought an ejectment which was tried in Wales, and 
a verdict paſſed for the defendant upon producing an old in- 
quiſition finding the intail; but there was no deed produced 
creating this intail. | 


The plaintiff at law brought his bill in this court, ſetting 
forth that the writings were all in the defendant's hands, and 
praying that they might be produced, and that the defendant 
might not ſet up a title under any truſt-term. Upon which 
the lord Cowper decreed, that the trial ſhould be upon the 
ne right in an ejectment; and that no truſt-term, mortgage 
or leaſe ſhould be ſet up, but that the defendant ſhould make 
title only under the intail, 


Accordingly it was tried in Shroffhire,-where before Mr, 
baren Price, the now defendant Sir Edward Leirhton had a 
verdict: but the judge certifying againſt it, a new trial was 
franted to be at the bar of the excheguer, which was had, and 
a verdict for the plaintiff: there was afterwards a trial likewiſe 
in the king's bench, and a verdict again for the plaintiff, And 
now on the equity reſerved, it was prayed that the plaintiff 
laould have a perpetual injunction with coſts. 


Lord Parter : The plaintiff has no reaſon to complain (as 
de does) of the inconvenicnce, that there is no end of trials in 
Feectments, for the two firſt were found againſt him; but it is 
| truc, 


ATTORNEY 
GENERAL Ge 
GRANT. 


Caſe 192. 


2 Eq. Ca. Ab. 
523. pl. 4. 

1 Stra. 404. 
In caſe ot a 
truſt. eftate de - 
viſed to be ſold, 
or deviſed to 


J. S. if the Will 


e diſputed, af- 
ter two trials 
in favour of the 
will, equity will 
grant a perpetu- 
al in unction. 
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LEIGHTON 
WV, 
LEIGHTON. 


(a) Preced. in 
Chan. 261. 
So after ſeveral 
trials in eſect- 
ment, and ver- 
dicts in all, in 
favour of the 
will, equity on 
a bill of peace 
will grant a 
perpetual in- 
junction. 


156734 


| Equity will the 


rather grant 
a perpetual in- 
junction where 
it directs the 
trial, or where 


the cauſe againſt 


which the ver- 


dicts are found, 


1s odious in its 
nature. 


De Term. S. Michaelis, 1720. 


true, the two trials at bar which were by the direction of the 
court, being for him, I do not ſee what this court has been 
doing, unleſs it ſhould now grant (1) a perpetual injunction. 
If a truſt eſtate be deviſed to be fold, and on a bill brought 
againſt the truſtees to ſel], the heir conteſts the will; after two 
trials, the court will grant a perpetual injunction, In the caſe 
of the carl of (a) Bath verſus Sherwin the title was a mere legal 
one, where after ſeveral ejectments and five verdicts for the er] 
of Bath, he brought a bill of peace for a perpetual injunction; 
the lord chancellor C:wper thought this too much * for him to 
grant, but ſeemed to recommend it to the plaintiff as 2 cauſe 
proper for the houſe of lords; and on an appeal, the lords granted 
(2) a perpctual injunction, which I take as a reverſal of the 
lord Cowper's decree, and as a precedent in the higheſt court 
of what ought to be in this caſe. Conſequently it is very 
improperly ſaid, that only the houſe of lords in ſuch caſe 
ſhould grant a perpetual injunction ; for that houſe on appeal 
gives ſuch a judgment as the court below ought to have done. 
This court in directing trials, and ordering writings to be 
produced, has been doing nothing all this while, if it cannot 


grant a perpetual injunction, which really after ſo many trials 


ſeems to be for the benefit of both parties. 


As to the objection, that in the caſe of the lord Bath verſus 
Sherwin, the lords would not have granted a perpetual injune- 
tion, but for its being an odious cauſe, tending to baſtardizea 
noble perſon after his death; I anſwer, it did not tend to 
baſtardize the duke of Albemarle, but to make him the le- 
gitimate ſon of Radford, However, the principal caſe is ſuch 
as not in its nature to be intitled to any favour ; for the de- 
fendant Sir Edward Leighton is contending againſt a purchaſe, 
under which there has been poſſeſſion for very many years, 


| againſt a ſale made by his own father to his brother, and 1s 


ſetting up an old intail of about two hundred years ſtanding to 
defeat this purchaſe; and if there was not the cleareſt proof 
imaginable of ſuch an intail, (as poſſibly there was not) the 
jury were in the right not to find it. It is certainly an incon- 
venicnce in the law, that there ſhould be no end of trials in 
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ejectment, and that one trial in a real action (which perhaps LzIchr o 
0 may be at a trial by.n/i prius) ſhould be final, when at the L166 
. ſame time twenty trials in ejectment and at the bar in Meſi- | 
nt miner Hall will not be concluſive; but this cannot pro- [ 674] 
0 perly be urged in the preſent caſe, when upon the two or three 
le ir ejectments the verdicts went againſt the now plaintiff, 
ral who, had they been concluſive, muſt have been barred. 
arl But as to the coſts in this court, the plaintiff William Leigh- 
n; n has had relief by producing the writings, and preventing 
to the defendant from ſetting up any old terms; and it does not 
uſe appear that the defendant Sir Edward Leighton (the heir of an 
ned ancient family) has ſo far miſbehaved, as that he ought to pay 
the coſts; though he ſhall loſe his own coſts, the right appearing 
ourt againſt him; but the plaintiff to have the coſts at law for all 
very the trials, 5 
cale This decree was affirmed (a) in the houſe of lords with 401. (a) March 1720 
peal coſts. (1) | 
lone. 
o be 5 : 

(1) 2 Bro, P. C. 217. where the ing the trial at the bar of the king's 
innot proceedings on the different trials are bench was, that the deſeadant ſhould 
trials more fully ſtated, and in which it is not in a caſe ſo long litigated be con- 

lid, that the ſingle ground of grant- cluded by one verdict. 
verſus | 
june⸗ Attorney General verſus Hudſon. Caſe 193. 
dire | | Lord Chan- 
end to 33 Penning of Saffron Walden in Eſex, and ſeveral cellor 
the le- others ſubſcribed to a charity ſchool there of twelve PARKER. 
is ſuch boys and twelve girls, which ſubſcription was only during the 1% 
the de- Neaſure of the benefactors. Penning delighted with ſeeing theſe Two ſchools in 
irchaſe, charity children, declared he would leave them ſomething at 3 


dis deatb; there was alſo a free ſchool in the ſame town, and 


peats, 
Penning made his will giving 500 l. to the charity ſchool, and 


and 18 


ding w eral pecuniary legacies to his poor relations, and died. 
* ſchool; though. both be charity ſchools, yet only the charity ſchool for boys and girls ſhall take. 
oy The executors inſiſted. on the want of aſſets. | 
trials in Lird chancellor: Though the free ſchool be a charity ſchool, 


ſet the charity ſchool for boys and girls went more commonly 
that name; and as the teſtator was fond of the latter, and 


3 9. 4 O. 5 Nn 6 the 
ejc 


Kclared he — leave them a legacy, therefore that, and not 


ſchool, and the 
other a charity 
ſchoool for boys 
and girls; A. 
devites cool. 
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ATTORNEY the free ſchool is intitled thereto ; ſo let the legacy be brought 

GENERAL v. into court with intereſt from the end of the year after the 

_ teſtator's death; and in cafe of a deficiency of aſſets, let al 

charity ſhall a- the pecuniary legacies, as well that to the charity + as other, 
bate in propor- . . | a 

tion with other àbate in proportion; for though the Romans preferred a pious 

+: e or Charitable legacy to others, yet our law does not: they 

being all but legacies, and equally intended by the teſtator ty 

be paid, it would be hard that one of them by being preferred 

ſhould fruſtrate all the reſt ; beſides the other legacies bei 

given to ſeveral of the teſtator's poor relations, they are ch 

rities alſo, And becauſe it is objected, that on the failing 

the charity ſchool, the charity ought to revert to the found 

therefore in ſuch caſe I give liberty to the parties to app 


again to the court, 
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+ Vide ante 265, Tate verſus Auſtin, and Maſters verſus Maſters 422; but tt 


ſpiritual court gives the preference to charity legacies, and in tuch caſe lord keep c 
North, would not enjoin them. Vade 1 ern, 230, Fielding verſus Bond, p 
Caſe 194. Pool verſus Sacheverel. FF” 
Lord Chan- | : | | | cl 
cellor N a bill brought touching the real and perſonal eflated 
PaRkKtR. | — Sacheverel deceaſed, who had iſſue a daughter 
1erti . 5 * . . _— . . a! 
. his firſt wife, married to the plaintiff Pool, the queſtion wh 
bh . | alt 
publick prints, whether the defendant who before had been Mr. Sacheveri 
that wnoever . i Z w 
hall diſcover maid-ſervant, was married to him? : 
and make legal | | 20 
proof of the marriage in queſticn ſball have 1001, reward, adj udged a contempt of the cout & th 
the party procuriag it committed. ; 
| (4 
She admitted by her anſwer, that ſhe had a baſtard by i 
which was yet living, but before the ſecond child was bo 
| que 
[ 676 ] ſhe pretended ſhe was married to the ſaid Sachet erch 1 
1 that they had been married in the priſon of the Fleet, be 
the name of Robert Marfhail, and the by the name of þ F in, 
How ſpinſter, and that the marriage was on the 27th ef!“ as 
1 
vember 1705. lels 
In the ſpiritual court it was adjudged to be a good marr! ( 
and that ſentence aflirmed by the delegates; but the dau 4 
claiminy title to a moiety of the real eſtate, a trial at bar! ary 
directed in C. B. where the marriage was found; and # com 
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wards the plaintiff's father put an advertiſement into the Daily 
Courant, intimating, that whereas there' was an entry in the 
regiſter in the Heet priſon, of a marriage there the 27th of 
of Member 1705, in the words and figures following, (viz. ) 
* November 27. 1705. Robert Marſhall of St. Martin's Lane 
«in St. Martin's pariſh, and Anne How ſpinſter :” whoever 


ſhall diſcover and legally prove that the ſaid two perſons were 


then married, and before and at the time of the marriage 
were really called and known by thoſe reſpective names, ſhall 
have a reward for ſuch diſcovery (on legal proof of the fame) 


of 100 J. over and above all legal charges to be paid by Edward 
Pool. 


And it was now moved that Pool ſhould be committed; it 
2aving been formerly mentioned before the maſter of the rolls, 
who ordered it to be moved before the lord chancellor, as being 
4 matter of great moment, concerning on one fide, the liberty 
of the ſubject, and on the other, the preſervation of evidence 
from ſubornation and corruption. 1 


The motion being made before lord chancellor, it was by him 
acjourned to the next ſeal, after which at another day the lord 
aucellor with great ſolemnity thus pronounced his opinion: 


This tends to the ſuborning of witneſſes, is very dangerous, 
and not only greatly criminal, but is a contempt ot the court, 
being a means of preventing juſtice in a Cauſe now depending, 
which js aggravated by the marriage having been pronounced 
200d in the court of delegates, and alſo a verdict at the bar of 
the common pleas in it's favour; and as the court may, ſo in 
ice it ought, to puniſh this proceeding. 


It has been objected, that nothing has been done in conſe- 
quence of this advertiſement, no witneſs come in. 


a * 

R:{p. It does not appear but that ſome perſon would come 
in, were this not diſcouraged ; however the perſon moved 
«zainft has done his part, ard if not ſucceſsful, is ſtill not the 
lels criminal. 

Chet. This is not an offer to any particular perſon. 

Reſp. It is equally criminal when the offer is to any, for to 
4% is to every particular perſon. This advertiſement will 


come to all perſons, to rogues as well as honeſt men; ang * 
N n 2 | 18 


Pool v. 
SACHEVE- 
REL, 


677 
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Poor v. is a ſtrange way of arguing to ſay, that offering a reward to 
SACHEVE- one witneſs is criminal, but that offering it to more than one 


20847 KEL. 6 2 * . . . 
. | is not ſo: ſurely it is more criminal, as it may corrupt more, 
"= | Olject. A perſon coming in for ſuch a reward is no witnek, 
Ba for that his teſtimony muſt be rejected. | 
1 N 8 Tos ; | 
Wig Reſp. It is ſo of every witneſs ſuborned or bribed; he is no 8 
- 3 witneſs, if you prove him bribed. 
= Olject. This matter is now over, (viz.) the ſentence in the | 
WS: | ſpiritual court and the trial. 
1 
1 Ry 1 
. 678 Reſp. It is not over; for ſuppoſe, on the reward offered by 
Al this advertiſement, a dozen affidavits ſhould come in, proving 
1 what it deſired may be proved, this would probably induce 
. the court to grant a new trial, and might overturn all the pro- 1 
Wi ceedings which have hitherto paſſed. It is a reproach to the 
81S) juſtice of the nation, and an inſufferable thing, to make a 
a 75 . „ ] . 33 : g 
8 publick offer in print to procure evidence, and is tantamount to | 
A 5 ſaying, that ſuch perſons as will come in and ſwear, or procure 5 
1 others to ſwear ſuch a thing, ſhall have 100 J. reward; and 
f this in a cauſe now depending here: if 100 J. is to be allowed, 7 
the ſame reaſon will hold as to the allowing of 500 l. or 10000, b 
And tho” the intention of the perſon ſo advertiſing may be in- 1 
nocent, (and I, knowing the man, believe it was ſo, inſomuch F 
that if a court may be ſaid to have inclinations or impreſſions he 
from thence, I muſt own, I ſhould be influenced by my know- B 
| 8 0 
ing Mr. Peel to be an honeſt man:) yet the juſtice of the 5 
court, nay the juſtice of the nation being concerned in ſo puv- WF be 
lick a Caſe, I cannot diſmiſs the party, tho' his - counſel offer 7 
to pay coſts to the other fide, but in jultice, and for example's | - 
ſake, he muſt ſtand committed. 1 
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Clifton verſus Burt. (1). 


4 geiſed in fee of freehold lands, and likewiſe of ſome copy- 
* hold lands which he had not ſurrendered to the uſe of 


his will, and indebted by bond in which his heirs were bound, 
in 1706. made his will, whereby he deviſed his freehold lands 


to B. in fee, without charging them with any of his debts and 
legacies, ® and gives his copyhold lands to C. in fee, in truſt 
to ſel! to pay his debts and legacies, and having given a lega- 
cy of 500 J. to D. died leaving E. his executor; D. the le- 
zatee of the 500 J. brought his bill for his legacy; upon which 
lord Harcourt decreed, that as to ſo much of the perſonal eſtate 
as was exhauſted by the bond-debt, the legatee of the 500 /. 
ſhould ſtand in the place of the bond-creditor againſt the land, 
and that the freehold eftate ſhould be liable, in default of per- 


Caſe 195. 


One dies in- 
debted by bond, 
and by will 
gives a legacy 
of 5001. and 
deviſes his lande 
in fee to J. S. 
leaving a per- 
ſonal eſtate ſuf. _ 
ficient only to 

pay the bond; 
the lean hail 
not ſtand in the 
place of the 
bond creditor 
to charge the 
land, in regard 
the land is ſpe- 
cifically deviſed ; 
ſecus if the land 
had deſcended 
to the heir. 


ſonal aſſets, to pay the legacy. 


9 


15679 J 


From 


(1) In Reg. Lib. A. 1720. fo. 76. 
This caſe is thus ſtated.— ohn Bignold 
by will, deviſed all his eſtate in Merrow 
and Sete, to his ſon John Big nola, and the 
heirs of his body, and for want of ſuch 


iſſue, to the defendant Jeſeph Burt, his 


heirs and aſſigns for ever, and allo de- 
viſed his copyhold eſtates which he had 
bef,:e turrendered to the uſe of his will, 
to his {21d fon John Bignold, and the 
heirs of 115 body, and for want of fuch 
iue, to the defendants Joſeph Burt, 


James Hurt, and Elizabeth Horſnaile, 
and their heirs and aſſigns for ever, 
(ſubject to the annuity therein men- 


tioned) to the intent that they or the 
ſurvivor ſhould ſell the copyhold, and 
apply the money ariſing thereby to 
make good and pay his debts and lega- 
cies, and he divided the reſidue between 
the ſaid Fojeph Burt, James Burt, and 
Elxabeth Horſnaile, equally ; and fur- 
ther deviſed to the plaintiff James Clif- 
den, 5ool. within three months after 
the deceaſe of the teſtator's ſaid ſon, if 
he died under age and not married, in 
which caſe he directed that all his per- 
tonal eſtate other than what would pay 


his debts and funeral expences; and 
the faid cool. to the ſaid James Clif- 
ton, and the other legacies by the will 
given, ſhould be equally divided be- 
tween the ſaid To/eph Burt, James 
Burt, and Elizabeth Heorſnaile equally, 
and made Clifton and Jo/eph Burt, and 
two others executors: the ſon died un- 
der age. Upon the original hearing, 
the court decreed an account of the 
teſtator's perſonal eſtate, and of the 
rents and profits of his real eſtates ac- 
crued ſince his death, and alſo an ac- 
count of his debts, and which were 
debts by ſpecialty, and which by ſimple 
contract, and what debts remained un- 
paid, and alſo what legacies were un- 
paid; and the perſonal eſtate, and ſuch 
rents and profits were to be applied in 
payment of the debts and legacies, ſo 
far as the ſame would extend; and or- 
dered, that for making good the defi- 
ciency as to what debts and legacies, 
the ſaid perſonal eſtate and rents and 
profits tell ſhort to ſatisfy, the teſtator's 


real eſtates ſhould be fold to the be 


purchaſer, and in caſe any of the per- 
tonal eſtate had been applied to pay the 
Nn 3 debts 
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Clifton v. 


Euxr. 


From this decree the deviſee of the freehold lands now ap- 
pealed to the lord Parker, inſiſting that the 500 J. legacy being 


by the will charged on the copyhold eſtate, and that fund fail. 
ing for want of a ſurrender, the freehold eſtate which was 
expre(sly deviſed to another perſon ought not to be liable, and 
that the Jand being ſpecifically deviſed, was not chargeable 
with a general pecuniary legacy. 


Lord Parker, having taken time to conſider of it, reverſed 
that part of the decree whereby the freehold eſtate was ſubjected 
to (1) the legacy; obſerving 1/7, that tho? equity will marſhal 


1— 


aſſets 


debts by ſperia? ty, the creditors by 


fmple contract and legatees were to 
ſand in the ;Jlace cr the creditors by 
tpecialty, an: 1 to have ſatis faction out of 
the real eſtates, ſo far as the perſonal 
eſtate had been applied in payment of 
ſuch debts in equ 5 proportien.— With 
this decree, Fe/eph Burt being diſiatſi- 


fied, petioned for a rehearing. Fr 


that the adminiſtration of the per- 
* {onal eſtate in payment of the dabts 
« by bond and mple contract, during 
„the hie-time of J Bignild, the 
e ſor and tenant in tail, and beiore the 
% reveriion in fee of the ſaid real eſtate 
came to the {aid J. Vert in pol- 
% ſeſton, was a legal adminiſtration, 

and ought not to be unravelled, 
% marthalled, or tranſpoſed to other 
«© purpoſcs, neither was the reveriion 
© in tee of the freehold expeciant on 
the ſaid eſtate tail, aſſets to pay debts 
by ſpecialty before the ceterminatyo 

** of that eſtate- tail, neither did the 
ſaid teftator ſubject the ſeid revernon 
** to the 121d Foe, legacy, which ſaid 
legacy was alſo not payable when the 
«« perſonal efate was fo adminiſtered, 

«© but was a remote poſſibility, and 
% doubtful whether the ſame would 
6 ever ariſe, and alſo for that ſuch 
« adminiſtration of the perſonal eſtate, 
before the eftate-tail determined 
** ought to be allowed as rightfully 
«« acted, and the legacy of 5co!. when 
it became pavable, would only af ect 
„ fuch part of the perſonal dare as 


"© then remanned unadmimbercd, to- 


—C 


*« gether with the copyhold eftate, 
„nich copyhold only the will ſubject. 
ed to the legacy, 'n regard the le. 
„ gary and that truſt are by the will 
© appointed to commence together, 
« And tor that the debts by bond 254 
© {i1mple contract are all paid, which 
did not appear at the faid hearing. 
«© And the ſald defendaut conceiyol 
«© that the frecheld lands in his han: 
mas deviſee thereof, ought not to be 
liable to legacies which the teſlator 
* never intended to charge thereon, 


and for that the rents and profits of 


lands received by an heir at law, or 
© Ceviice, before the teſte of the original 
at law, or the filing a bill in equity, 
«« were not recoverable from ſach heir 
or deviſe.” —Whereupon his lord. 
ſnip declared, That the ſaid decree ſo 
«« far as directs a ſale of the freehold 
4 eftate, for ſatisfaction of the ſeaid 
legacy of cool. given to the plain- 
„tiff ought to be reverſed, and that 
« the detendant Fo/eph . ought to 
hold the lands according to the ſald 
ce teſtator's will.“ 

(1) It being the object of a court of 
equity, that every claimant upon the 
aſlets of a deceaied perſon ſhall be {a- 
tisfied as far as ſuch aſſets can, by any 
arrangement con/ifteat with the g ure of 
the reſpective claims, be applied in 
ſatisfaction thereof, it has been long 
ſettled, that where one claimant has 
more than one fund to reſort to, and 
another claimant only one, the fit 


claimant Hall reſort to that fund, on 
whcD 
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lord- 
ree ſo 
ehold 

ſaid 
plain- 
that 
Tt to 
© ſaid 
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allets in favour of a legatee, as well as of a ſimple contract CIIr ro v. 


creditor, yet every deviſee of land is as a ſpecific legatee, and 
{hall not be broken in upon, or made to contribute towards a 
pecuniary legacy. 


24/y, That it was a rule, if one gives a ſpecific legacy of a 
horſe, or diamond, and alſo a pecuniary legacy of 500 /. to B. 
and there are not aſſets to pay both, {till the ſpecific legatee 
ſhall be preferred and have his whole legacy; for were the 
executor to make him contribute towards the pecuniary le- 
gacy, this would be, pro tanto, to make ſuch ſpecific legatee 


1 


buy his legacy, againſt the manifeſt intention of the teſtator. 


Zh, That if a ſpecific perſonal legatee ſhall not contribute 
towards a pecuniary legacy, much lets ſhall a ſpecific deviſee 
of land. | | 


4%), That if in the principal caſe the teſtator had deviſed 
the 5007. to A. and a term of 500 years to B. without leav- 
ing aflets to pay the 500 /. ſtill the ſpecific legatee of the leaſe 
ought to prevail, without contributing towards the pecuniary 


EURTr. 
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agil ry v. Hyde, 1 Vern. 45 5 


— — 


* 


witch the ſecond has no lien, Laney v. 
Dute of Athel, 2 Atk. 446. Lacam v. 
Mertins, 1 Vez. 312. If therefore a 
ſpectalty creditor, whoſe debt is a lien 
on the real aſſets, receive ſatistaction 
out of the perſonal aſſets, a ſimple con- 
tt creditor ſhall ſtand in the place of 
the ipecialty creditor againſt the real 
«ts, /, far as the latter ſhall have ex- 
uſted ne perfonal aſſets in payment 
ef his debt. Auen, 1 Cha. Ca. 4. 
Neave 
v, Herten, 1 Eq. Ca. Ab. 144. Wil. 
Jin v. Fieldiug, 2 Vern. 763. Galten 
V, Hanco 4. 2 Atk. 436. and legaters 
Wall have the ſame equity, Culpepper v. 
Afton, 2 Cha, Ca. 117. Poxwaman \. 
Reeve, Pre. Cha. 578. Tipping v. Tipe 
J., poſt. 530. Lucy v Gardiner, Bunb. 
15%. Lurtius v. Leigh, Ca. temp. Talb. 
54- So, where lands are ſubjected to 
p«yment of all debts, a legatee mall 
lend in the place of a ſimple contract 
creditor, who has been ſatisfied out of 
perſonal aſſets, Ha ſle ꝛuocd v. Pope, poſt. 
5. vol 323. So, where legacies by will 


Nun 4 


are charged on the real eſtate, but not 
the legacies by codicil, the former ſhall 
cefort to the real aſſets upon a deficiency 
of the pertonal aſſets to pay the whole, 
Maſers v. Maſters, ante 422. Hligb v. 
Earl of Darnley, poſt. 2. vol. 620. But 
from the principles of theſe rules it is 
clear that they cannot be applied in 
aid of one claimant ſo as to defeat the 
claim of another, as in the preſent caſe 
of Clifton v. Burt, and Haſlewoed v. 
Pope, poſt. 3. vol. 324. and it is to 
be obſerved that none of the rules above- 
mentioned /u&jec any fund to a claim 
to Which it was not before ſubject, 
but only take care that the election of 
one claimant ſhall not prejudice the 
clairas of the others, 2 Atk. 438. 1 
Vez. 312. and for the {ame reatons the 


application of the perſonal aſſets in eaſe 


of the real eſtate mortgaged (vide Hexwel 
v. Pri.e, ante 294), does not take place 
to the defeating of any legacy, Oneal v. 
Mead, poſt. 693. Tipping v. Tipping, 
polt. 730. Davis v. Gardiner, polt. 2. 
v. 190. Rider v. Wager, poſt. 2. v. 335. 

legacy; 
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(a) Vide ante 
201. 


Caſe 196. 
Lord Chan- 


cellor 
PARKER. 
Preced. in Chan. 


841. 
2 Eq. Ca. Ab. 


772. pl. 14. 


De Term. 8. Michaelis, 1720. 


legacy; and if ſuch pecuniary legatee ſhall not break in upon 
a ſpecific legatee of a term, a fortiori ſhall he not diſappoint 
the will as to a deviſe in fee, which is more to be favoured 
than a deviſe of a term, in regard it is with more difficulty 
that a court of equity, in any Caſe, breaks in _ or Charges, 
a real eſtate. 


5th That this caſe was ſtill ſtronger, where the teſtator 
had appointed a fund for the payment of the legacies, vix. 
the copyhold; and tho' that had failed for want of a ſurrendet, 
the conſequence would be, that the fund failing, the legacy 
muſt fail alſo. Indeed the bond creditor might elect to have 
his debt out of the aſſets in the hands of the heir, or of the 
deviſee, but in ſuch caſe the heir or deviſee ſhould have this 
relief, viz. to ſtand in the place of the bond creditor, and re- 
imburſe himſelf out of the perſonal eſtate. 


6thly, But tho' equity would thus marſhal the application | 


of aſſets, yet would it not do this to diſappoint the will of the 
teſtator, by breaking in upon the deviſe of the freehold which 
the teſtator did not intend to charge, but on the contrary 
ſhewed his deſign to charge the copyhold eſtate therewith, 


And note, That the decretal order in the caſe of (a) He 
verſus Merrick was produced, whereby it appeared, that lord 
Harcourt did not then determine this point, but reſerved it 
for farther conſideration, | 


Hartop verſus Whitmore. (1). 


NE by will gives his daughter a portion of 500 l. after- 
wards the father marries the daughter and gives her 
zoo J. for her portion, and lives four years after the marriage 


of his daughter without revoking his will. 


One deviſes to his daughter a portion of 5001. and afterwards in his life-time gives her 3001. for her 
port on in marriage, and four years after dies without revoking the will; the huſband is a bankrupt; 
the aſlignees not intitled to the 500 J. legacy, nor any part . 


The 


— 


* 


(1) The bill having been diſmiſſed, been this Jen Whitmore by will dated 
nothing appears in the regiſter” s book, 14 Oceder 1711 (he having at that time 
tut the bare oder of diſmiſſal—but four ſons and ten daughters) deviſed 
trom the bill a1d anſver in the ſix- conſiderable real eſtates to each of his 
clerks office, the caſe :ppzars to have fons—and to every one of his daughters 

; (except 
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n The huſband of the daughter becoming a bankrupt, the Hax ror v. 


nt affiences under the commiſſion bring a bill againſt the exe- WHITMORE: 
ed cutor of the father for the 5001. inſiſting, that though the 
y father had given to his daughter a portion, yet he might give 
es, her a legacy alſo, as well as a portion; and in this caſe it was 


to be the rather intended that the teſtator deſigned his daugh- 
ter ſhould have both, becauſe the portion was leſs than the 
legacy. Like the caſe where a debtor gives a legacy to his 
creditor which is leſs than the debt owing to the legatee, this 
was never held to go in part of ſatisfaction of the debt; and 
what made the principal caſe ſtill ſtronger was, that the teſta- 
tor ſurvived the marriage of his daughter four years, and all 
that while never thought proper to revoke his will, which in 
al preſumption he would have. done, if he had not intended 
his daughter ſhould have had both the portion and the legacy. 
It was likewiſe obſerved, that by the ſtatute of frauds a will 


[ 682 J 


after- 
s her 
Triage 


for her 
nkrupt; 


(except Frances the eldeſt to whom 
he had given a full portion on her 
marriage, and his daughter Dorothy on 
whoſe portion this queſtion aroſe, and 


| his daughter Mabell who had diſobliged 


him by turning Roman Catholick) he 
gave the ſum of 5 00 J. if they married 
with their mother's conſent; otherwiſe, 


but 300 J. a- piece. He then gave his 


wite the reſidue of his perſonal eſtate 
in truft for the performance of his will. 
He then gave to his daughter Dorothy 
300 J. if ſhe ſhould be living at her age 
of 23 years, and unmarried, or married 
by and with her ſaid mother's full con- 
*ent ürſt had and obtained in writing, 
but if married when it was thereby ap- 


pointed to be paid her and that without 


her mother's full conſent as aforeſaid, 


only, and that to be paid at her age of 
*3Years—and he appointed Sarah Whit- 
nere his wife ſole executrix. It a p- 


then and in ſuch caſe he gave her 200 J. 


Is 


give her 200 J. as a portion and no 
more that Toung for ſome time refuſed 
to marry her without a larger portion, 
but they were afterwards married with- 
out the conſent of the father or mother. 
Atter the marriage upon Young's apply- 
ing to the father for Dorothy's fortune, 
the father offered him 2oo/. and the 
defendant Sarah at that time ſaid that 
if ſhe ſurvived her huſband and had it 
in her power, ſhe would add another 
100 J. Young would not then accept 
the 200/. but afterwards wrote a letter 
to the father for 1t, who thereupon paid 
it to Mr. Fleming for the uſe of Young, 


and took a receipt for it in the follow- . 
ing words Now, 1oth 1713. I do ac- 


«© knowledge to have received this day 
« of FJ. Whitmore, eſq; the ſum of 
« 200/. to be returned up to London 
c and be paid to Mr. Thomas Young for 
« his wife's portion, I ſay received up- 
«« on the account and for the uſe afore- 
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The peared by Sarah Whitmore's anſwer, that ** ſaid by me Richard Fleming,” The 
at the time of making the will Dorothy teſtator lived two years afterwards with- ö 
| ves under her father's diſpleaſure and out revoking or altering his will.— a 
dated den in London with a milliner; but Young became a bankrupt, and Peter 
at time won Themas Young's paying his ad- Hartep his aſſignee brought this bill , 
leviſed Creltes to her, the father and mother againit Sarah Whitmore the executrix 4 
of his were informed of it by a Mr. Fleming by and againſt Young and his wife for the 
ghters ter —that they thereupon offered to legacy of 300. ; 
Except in 
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HarToy v. in writing could not be revoked without writing: wherefore 
WHITMORE. at Jeaſt the plaintiff ought to recover 200/. to make up the 
portion tantamount to the 5007. legacy. 


Lord chancellor, with great clearneſs: if a father gives a 


daughter a portion by his will, and afterwards gives to the 


ſame daughter a portion in marriage, this, by the laws of all 
other nations as well as of Great Britain, 1s a revocation of 
the portion given by the will; for it will not be intended, un- 
leſs proved, that the father deſigned (1) two portions to one 
child; and as to the objection of his having lived fo long after 
giving the portion to his child on her marriage, without ever 
revoking that part of his will, there could be no need for the 
father to revoke that legacy which he before had done by 
giving the portion in his life-time, ſince that would be but re- 
voking the fame will twice. And this demand is the harder, 
inaſmuch as i: is made by the aſſignees of the commiſſioners 
of bankruptcy againſt the huſband; ſo that the wife, whoſe 
portion this is ſaid to be, would be never the better for it. 


Diſmiſs che bill with ea: 


— 
— — 


(1) Jenkins v. Poxveil, 2 Vern. 115. Robins, 2 Atk. 491. SHudal v. Jehl, 
Elienbead's caſe (cited) 2 Vern. 257 2 Atk. 516. Grave v. Earl of Saliſbury, 
Ward v. Lant, Pre. Cha. 189. Farnham Bro. Cha. Rep. 425. 

Philips, 2 Atk. 216, Spinks v. 


Cafe : 97. Heath verſus Percival. 
Lord Chan- | 

CE. | 8 R Stephen Evans the goldſmith and his partner Perciva, 
1 Stra 403. were bound in a bond to the plaintiff for the payment 0 


2 Eq. Ca. Ad. k , 1 WEE 
160. pl 14. 10001]. and intereſt, and this ſo long ſince as 1693, in wit 


630. pl. 2. year the money was employed in the partnerſhip trade, [i 
A. and B part- 
vers in a gold- the ſame year Percival * being very ill in health they broke of 


ſrnith es eral partnerſhip, when Sir Stephen Evans, by ready money and bs 


are bound in 2 ; : 

_ figs own bond, ſecured to Percival his ſhare of the partnerſhip 
4A . ea 

off the partner- Rock, and took upon himſelf all the partnerſhip debts, giving 

1 his covenant to ſecure Percival from all ſuch debts: the fame 
£ 5 


S. the obligee year Percival ccd, leaving one Samuel Percival his executor 
in the bond 


knows this. and and the defendant his reſiduary legatee. 
that A. took 


af 
upon him to pay the debts, and after a great diſtance of time oe a bill againſt the execuio* © 


Publick 


B. yet he (J. S.) thall recover. M . $7 x. u. . 
[ *683 ] nnn earn 
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publick notice was given to all the creditors of the joint= Hearn v. 
flock, that they were either to receive their money, or to look PERC1val., 
on Sir Stephen Evans only as their pay-maſter. 


| In 17c8 the plaintiff Heath came to Sir Stephen and called 
1 | in his money, but then continued it upon Sir Stephen's s ſub- | 
f ſcribing the bond at 67. per cent, Sir Stephen continued ſolvent F 
1 until 1711, and the plaintiff till that time, might, when he 
1 | pleaſed, have had his money. The plaintiff outlawed Samuel 
1 Percival the executor, and brought this bill againſt the de- 125 
Fa fendant Peter Percival the reſiduary legatee, to recover the 75 
be | 10097, and intereſt out of the aſſets of Percival the co-part- * 
by ner, Sir Stephen Evans having in 1711 become a bankrupt and 7 
By inſolvent. . 
er, Obj. This is not a proper cauſe for the plaintiff to to come . 
ers for Net] in equity, when he has put an hardſhip on the defen- ht 
ole | cant; he might have had his money for the ſpace of 1 br 
| years, during all which time Sir Stephen was in full credit, but {84 
| for the gain of 67. per cent. he has continued his debt in Sir itt 
dtephen's hand, after which length of time, and when the de- 44 
TT | fendant has accounted with Sir Stephen, delivered up all his #1 
” vouchers, given à general releaſe, and can have no remedy 1 6 
2gainſt Sir Stephen (he being a bankrupt:) now the plaintiff ll; 1 
| comes for aid in equity againſt him on this bond, all which is L 684 ] "a 
| made ſtill harder on the defendant's part, as he was in other © 1 
reſpects a great loſer by Sir Stephen's bankruptcy. 1 
La/fily, It was ſaid that the plaintiff's altering the intereſt 
60 on the bond from 5 J. to 61. per cent. was an alteration of 
nt o the ſecurity, and conſequently the defendant no longer 
Which hable. | 
„ la | | | 
ke of Lord chancellor : The defendant's teſtator being bound in 
nd his tie bond, he muſt lie at ſtake until the bond be paid, and 
'erſhip though the plaintiff continued the money on the bond, this 
giving was not material, ſince it was upon the credit of both the 
; "fac obligors. As to the notice given by Sir Stephen to the joint 
cutor, i Crecitors to bring in their ſecurities, and that Sir Stephen alone 
would be hereafter liable, that being res inter alios acta could 
not bind the plaintiff; and his changing the intereſt did not 
ecutior: 


alter the ſecurity, for ſtil! it was the bond of both, but the 
Puplick . | defendant 


De Term. S. Michaelis, 1720. 
Harn v. defendant could not be liable to more than 50 per cent. for 


Pracwer. the arrear of intereſt, 


Whereupon the plaintiff had a decree for his debt, intereſt 
and coſts, 


Where an exe Note; In this caſe the executor in truſt was NO " 

inqui not fin 
eutor in truſt... witneſs proved that he had inquired after, but 80 ae 
2 rage, him, which was thought to be a full anſwer to the o ) 


end akrar that ſuch executor was not made a . 


and could not 


find him, not neceſſary to make him a party. 
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——___ 


Throgmorton verſus Church. In Domo Pro- 


cerum. 


N debt on eſcape brought by Church againſt Throgmorton 
ſheriff of Bucks, Church the plaintiff in C. B. had a ver- 
dict and judgment, whereupon the defendant Throgmorton 


brought error in B. R. and one Mead, an attorney of Ayle/- 
| bury was his bail, but judgment being there affirmed, error 
| was brought in the houſe of lords, and pending the writ of 
| crror there, Church the plaintiff below took out execution 


| againſt Mead the bail, and ſeiſed all his goods upon a ff. fa. 


Mead petitioned the houſe of lords againſt the attorney that 


| took out this ex2cution, alledging it to be a contempt and 
| breach of privilege z whereupon counſel were heard before the 
committee of privileges, and objected that this was no breach 
ol privilege or contempt ; becauſe the writ of error in the 


houſe of lords only ſtaid all proceedings upon the record of the 


judgment againſt the principal; whereas the recognizance 
| given by the bail was a diſtin record; and if it had been in- 
| tended to ſtay proceedings againſt them upon this record, 
| they muſt alſo bring their writ of error in parliament; it was 
| compared to the caſe of two bound in a bond jointly and ſe- 


verally for the ſame debt, in which judgment is firſt had 
againſt one, and afterwards, in another action, judgment is 
ailo obtained againſt the other obligor who brings error, 
lll the former obligor may be ſued upon the judg- 
ment againſt him, tho” it be but one debt; and if this was a 


| contempt here, or if matters were ſtaid by means of the writ 
of error brought by the defendant in the original action, then 


reſtitution ought to be made in C. B. where the f. fa. was 
taken out, and the goods ſeiſed; whereas this had been at- 
tempted, and been ſpoke to by counſel before the judges of C. 
B. to whom complaint had been made of this as of an irregu- 


lar 


[685] 


Caſe 198. 


2 Eq. Ca. Ab. 
222. pl. 3. 

Zuing the bail 
below pending 
a writ of error 


in parliament, 


is a contempt 
and breach of 
privilege, 


686 


1 
4. of 
* 
"1 
- 
14 
* 
+ 
- 

i 
. 
N 
0 2 

* 
It 
4% 
** 
5 
4 
2 
1 
1 
- 
w_= 
* 
1 
by. 
bo 
8 


3 


n . — TH ts — — 
„F c oi Cs PP Fa”. 3 
: r n 
wa | = 1 


| 
N 4 _ , a 1 „ 6 os _— 6 6 8 1 

1 WY I ny A OK os 8 LET... WI . n g Ra IEC bois hes 

b 7 E ? S — 

. A tn SER PRE Ie ey N * 0 ae te xd Re Res 
— of nary nag — 
« PR „„ 4 7 — +, ** ws od of 
2 . 


5 =.” 3 r 
— * 833 * v4 - > ** IS $ — — — REESE ——— 22. 7 = 
att % * — % : a 2 — — © * — 
—— 2 * "4 — — — \ = + > _- 2 A _ - Lo * 2 2 = 4 _ 

— —_ — — "pb Y . — . — — — —— — LETS LW 2 PN: 

ew .,c cj vc ca e D e ' : — : a = 2 - 

* : a f r — = — 
* — 5 — — - _ ds — Fro PUSY - 
- — _ * — — 2 — I * 7 82 » - 
— — — — . 1 - a n 5 * - * 
PR ” _ mtg I > g 8 8 * 
— 


a 2 — 
Fr . f 
— — 


v — 
ner 


— — 


— 


N — A 


Þs — x 


— S + 
7 * * — 30 — — N * Ta 
S + * „ 3 


a 


r 
Fc 
WS * 22 «.- 44) # 
e 


3 


1 4 o . N — 2 2 * > * 7 * 

0 — — 65 - A 2 en * y * „ 21 TD ” — . 2 - eg; o 24 n —_— A K 2 8 Is * 
D 288 gy 8 r * ” * Fn *. 9 336 EA - . 3 1 N 1 E = 1 4 * * X42 Loa. 7 a * OS 4 % * d 

5 WM = 13 Tap” 2 OI 2 3 = $o- > ̃ ˙ * RO” — A - : J a - =... of r F N OSS nc, — 

X; Pare os, KA SS et e r y * - * S . p ; - > — 2 3X . pea n 3 2 a 8 

* * — * 2 2 = —- * - 1 P = * * Ba a e 95 5 — 


. 
Fa 


25 
— a 


A 


pane 
*. 


n 
8 


2 _ 82 
a 

* — 

oy na — 

* — 


= Pages ä * 8 

* 1 7 7 wy 5 » 1 

2 — 2 LETS * r SF. Hal 

oF 1 4 44 , + IEF a WR 
i 68% a nk V+ . 4 * ; 5 WT 
: N : 0 . Pt N N 

* 7 N 2 
* 


„ 


— 
— 2 — 


L g 25 a 7 . g — HE 
; : a » 5 tae 3 2 It & 2 aa 
os A 4 * 2 2. 1 5 
* A 9 . Nr — * 
L * arent p : 4 2 A ge.” : <4 
/ r on —_—_ 2 4 T7 f 25 2 

8 ** 4 wa r A 9 N xa 

E e * nr e 2323 


e 


„- 
2 


—— 3 
1 i o * 
8 r 5 
* 
2 


1 


. 
ES age; 


Tuxoc- 
MORTON vV. 
CHURCH. 


[ 687 ] 


Debt again the 
ſheriff tor an 
eſcape of one 

in execution on 


an outlawry af- 


ter judgment, 
may be brought 
either inthe tam 
quam, or at the 
iuit of the party 
only. 
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lar execution; but they held it to be regular, (as Mr, juſtice 
Tracey himſelf informed me.) 


On the other ſide it was inſiſted, this was a contempt ; thy 
if execution had been taken out againſt the plaintiff in error, 
pending the writ of error in the houſe of lords, it had bee 
plainly a contempt, and in the preſent caſe they had in effe} 
been doing the ſame thing, by taking the very debt in queſtin 
out of the pockets of the bail, which could amount to noe; 
than to a taking it from the principal, who (at leaſt by an impl. 
ed promiſe of law) was liable and compellable to indemnify th 
bail; that the writ of error molt plainly ſuſpended the origini 
plaintiff's right to the debt, it being thereby ſub judice whe 
ther there was any debt or not; and it was unreaſonable thi 
the plaintiff below ſhould be allowed to take out execution fi 
a debt, before it was determined whether there was any (uct 
debt; for in caſe the judgment ſhould be reverſed, the plain- 
tiff below ought not to have execution thereon ; and if th 
principal was diſcharged of the debt, the bail muſt be fo ta 
who could only be liable, in reſpect of the debt incurred by hi 
principal; and therefore it was abſurd to ſuppoſe the lati! 
to be in a worſe condition than the former. | 


Whereupon it was reſolved, that this was a contempt 2 
breach of privilege, and the plaintiff's attorney ordered t 
make a reſtitution of the goods, which was accordingly done; 
but the lords, being informed that the judges held it no cos 
tempt at law, {pared the coſts in this caſe as to the attorne) 
who ſued out the execution, upon his returning to Mead ti 
bail, all the goods he had taken from him. 


Afterwards the writ of error itſelf came to be argued ; when 
the only point inſiſted upon for the plaintiff in error was, thi 
this action of debt on the eſcape againſt the defendant ti 
ſheriff, was when the defendant in the original action in C. L 
had been outlawed upon an outlawry after judgment, and ſuc 
defendant had upon this judgment been taken in execution 
the ſheriff had let him eſcape, for which the action Vs 
brought againſt him, and a verdict and judgment obtaines 
Under theſe circumſtances it was ſaid, that the action bett 
brought for this eſcape on an outlawry after judgment, 0!" 
to have been brought in the tam quam, (viz.) tam pro 0m 
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rege, quam pro ſeifſo; and I being of counſel in the houſe of 
lords for the plaintiff in error, argued as follows: 

One Joan Church (the plaintiff in the original action and 
defendant in error) had recovered judgment in debt in C. B. 
againſt one John Merridale for 217. and after judgment, 
Church (the plaintiff below) outlawed this Merridale, and ſued 
out a ſpecial capias utlagatum againſt his body, lands, and goods, 
directed to the defendant, then ſheriff of the county of Bucks. 


As to lands or goods Merridale had none; and as to his 
body, the defendant took that in execution upon the capias 


 utlagatum; but it was a body (one would think) ſcarce worth 


taking, being quite worn down with age, near eighty years 
old, and almoſt ſtarved with poverty. It ſeems the ſheriff (a 
thing in a poor man's cafe not very uſual) had compaſſion for 
him, and ſhewed him ſome favour, for which the now defen- 
daat Church hath brought debt for an eſcape againſt the ſheriff, 
and had the good luck to obtain a verdict and judgment there- 
upon in C. B. for 131 J. being the whole debt, and on error 


brought in B. K. that judgment was (without argument) 
athrmed. | 


To reverſe theſe two judgments is this writ of error now 
brought before your lordſhips. It being after a verdict, 1 
hill forbear to mention the ſeveral miſtakes in the declaration, 
for being ſo in form only, I doubt they are cured by the ver- 
dict; but J apprehend there is a miſtake in ſubſtance, I mean, 
as to the nature of the action brought in the plaintiff's name 
only, whereas it ought to have been as well on behalf of the 
king, as the plaintiff, tam pro domino rege, quam pro ſeifſo. Ut 
appears by the declaration, that Merridale was outlawed after 
jadgment, that he was taken upon a capias uilagatum, and that 
while he was in cuſtody upon this capias, the ſheriff let him 
eſcape. Now by the party's being outlawed, all his perſonal 
eſtate and the profits of his lands are forfeited to the king; 
and the writ of capias utlagatum is a writ at the king's ſuit; 
upon which when the theriff has taken the party, he is the 
king's pritoner as weltas the plaintiff's ; and when the ſheriff 
lets him eſcape, it is a contempt to the kin; and a wrong to 
dim as well as to the plaintiff; therefore this action for the 
Fug ought to be at the ſuit of the king as well as the party, 


which 


Trrosg- 
MORTON @. 
CuukRcH. 
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Turoc- which is agreeable * to the reaſon of the law, and likewiſe to 


Agron Ve the precedents, | oo 
CHURCH. 


If the priſoner taken in execution upon a capias utlagatun 
[*689 ] be the king's priſoner as well as the party's, (as plainly he is) 
; it ſeems reaſonable, that for the eſcape of ſuch priſoner, the 
action ſhould be brought as well on behalf of the king as of 

the plaintiff, . 


IJ, For that by this eſcape the king as ws as the plaintif 
loſes his priſoner; and if the ſheriff*s permitting his priſoner 
taken upon this capias utlagatum to eſcape be a wrong to the 
king as well as to the plaintiff, then it is reaſonable that the 
action brought for this wrong ſhould be on behalf of the king 
as well as the plaintiff, 


2dly, As the ſheriff's ſuffering the priſoner to eſcape is a 
contempt to the king as well as a damage to the party, it is 
proper that the action be as well pre domino rege, quam pro ſeipſi 


3dly, As the writ of capias utlagatum is at the king's ſuit, 
ſo it is proper, for conformity's ſake, that the action for the 
eſcape grounded upon it be on the king's behalf as wel as on 
the party's. 


In former times it was ſo far from being doubted whether 
ſuch action for an eſcape of a priſoner taken on a capias utla- 
gatum ſhould not be brought as well on behalf of the king as * 
of the party, that, on the contrary, it was a doubt whether the 
Plaintiff in ſuch caſe could have any action at all in his own 
name. I ſay, it was formerly queſtioned, where a defendant 
was taken upon a capias utlagatum, and the ſheriff let the de- 
fendant eſcape before ſuch time as the plaintiff had entered any 
prayer, or elected that the defendant ſhould be in execution at 

[ 690 ] his ſuit, whether in ſuch caſe the plaintiff could bring an 
action for the eſcape of ſuch priſoner, in regard it was both the 
king's ſuit and the king's priſoner; and (I think) Garnen“ 
caſe, 5 Ce. 88. was the firſt wherein it was reſolved, that the 
plaintiff might have ſuch action againſt the ſheriff upon the 
eſcape of one taken on a capias utlagatum; but ſtill it muſt be 
intended that the ation be brought as well on behalf of the 
king as of the party. I muſt admit, that as this action upon 


which the outlawry is grounded, was at the ſuit of the part}, 
| 25 
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a6 it is carried on at the charge of the party, as the king re- 
ceives advantage from it; being by that means intitled to the 
forfeitures accruing by outlawry: ſo the party is to receive 
ſome benefit by the ſuit of the king, and therefbre is to be firſt 
paid his debt out of the goods and chattels of the defendant 
who is outlawed, But even this has been held by very learned 
men to be at firſt ex (a) gratid regis, and not de jure, Vide Tel. 
” 13. by Popham chief juſtice. Neither can it be objected, that 
; it is not neceſſary the action ſhould be brought on behalf of 


f | the king as well as the party, becauſe the latter is to recover 
he damages; for; - 
ng There are matty caſes in the Jaw, where the patty is to rea 
cover all the damages, and yet the action muſt be brought 
11 lan fro domino rege, quam pro ſeipſe, Thus in an aCtion of 
+ 1 '/) ſcandaſum magnatum for ſpeaking ſcandalous words of a 
90 peer of the realm, or of any of the great officers of this king- 
10 | com, the action is to be brought ?am pro domino rege, quam pro 
7; /:it/z, and yet the party in this caſe recovers all the damages. 
No So in an action againſt the hundred upon the ſtatute of (e) 
. ue and cry for a robÞBeryy tho' the party plaintiff recovers all 
the damages, yet is the action to be brought as well on be- 
ether hal! of the king as of the party. In Co. Jac. 134. Waterhouſe 
utia- verſus Bawde, it is laid down as a rule by the court, * that 
ng 25 [© where a ſtatute prohibits a thing and adds no penalty, an 
er the action lies againſt the party for agting contrary to the pro- 
own * bibition of the ſtatute, but that it ought to be tam pro do- 
ndant * mine rege, quam pro ſeipſs, becaule in ſuch cafe the king is to 
e de- * havea hne,” And if it be a reaſon why the action ought 
d any to be tam pro domino rege, quam pro ſcigo, in caſe where the 
ion at dung eis intitled to a fine, then ſuch rule muſt hold in the pre- 
ing an ent one, for here it is a contempt in the ſheriff, who has 
th . cen the defendant upon a capias utlagatum, to permit him 
arnon s 


to eſcape, he being the king's priſoner, and taken at the 


at the King's luit, for which contempt the ſheriff is liable to be 
on the led, | 
uſt be he | 
"Ea Thus according to the reaſon of the law, this action ought 
upen 8 brought tam pro domino rege, quam pro ſeipſo ; nay, the 
part) de ſeems to be within all thoſe reaſons which require ſuch an 
4 on. 
Ler- J. — Of 6 „„ _ 
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CHURCH, 


(a) Vide vol. 
II. 270. the 
ſame ſaid by 
lord commiſ- 
fontr Gilbert. 


(5) 2 Rich. 4. 
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Taroc- And now as to precedents, I ſhall cite only two, but thoſe 
. ſuch as did not paſs /ub filentio, being adjudged on the ven WE 
| + point, where upon a defendant's being taken on a capias uth- Ju 
* gatum, and the ſheriff's ſuffering him ro eſcape, an action waz thi 
1 brought againſt the ſheriff tam pro domino rege, quam pro ſeiph, the 
9 for that eſcape: to which it was objected, that the action an 
. ought to be only in the name of the party: but the object WF = 
74 was over-ruled, and the action adjudged to be rightly brought, of 
. 1 foraſmuch as the capias utlagatum was the king's writ, iſſuel he” 
By out at his ſuit, and the king to have the benefit thereof as wel that 
"0 as the party. Cro. Fac. 533. Parkhurſt verſus Powel. The by t 
«<7 bo other authority where it was ſo adjudged upon the like debt, WM dam 
N 1 is in 1 Roll, Rep. 78. Barret verſus 3 and Cn I's 
14 Car. 360. 1 
5 11 | In the next place, your lordſhips will give me leave to ob. Is lia 
3 14 692 ] ſerve, that the action is in its nature a pretty hard one, (vi, the p 
14 to charge one man with the debt of another, to make th WM qui: 
b; 164, ſheriff reſponſible for the debt of his priſoner. Indeed ther WW /:i+/; 
on "44 was a time when the law in this point was much more un WW hare 
4 44 reaſonable than it now is, when it was held, (and for a log the e. 
5 44 time it was ſo held) that where the ſheriff had ſuffered one as of 
"* 5 execution to eſcape, the plaintiff, who by his having one ought 
t; 1 taken the defendant in execution was at the end of his ſuk Bu 
14 | could not + retake him, tho' /z:fered by the ſheriff to eſcape; bo 
5 h WH but ſince the law is now conſtrued to be otherwiſe, and tit D 
be itt plaintiff may again take the defendant in execution, unlt s . 
„ he himſelf conſented that his priſoner ſhould eſcape ; it ſeem 855 
'F 8 | pretty hard that in all events, when the ſheriff ſuffers the pl. th 
1 ſoner to eſcape, he ſhould be charged with the whole debt ” 
1 11 and it is ſo much the harder in this caſe, where the priſom 3 
5 {it | had no eſtate either real or perſonal, was quite worn down vil ents þ 
* | age, and almoſt ſtarved with poverty; beſides that he di 
. 18 # within a few days after the pretended eſcape, and had he dit 
Js I in priſon, the plaintiff would not have had the leaſt advantage. 
4 10 1 The plaintiff below has been ſo much in haſte to earve ch N 
114 ſatisfaction for himſelf, that he would not vouchſafe to ft 2 
$ $7 i for the juſtice of this houſe, but proceeded againſt the bal * : 
i 1 | below, and took his goods in execution, even pending ® "ye 
4.46 e, 
15 5 -limple 
+ Vide Hob. 202. Denied to be law, 1 Vent. 4, 269. it cum 
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writ of error in parliament, which your lordſhips, with great Taroc- 
juſtice, reſolved to be a contempt and breach of privilege of .f . 
TY . : 3 CHURCH, 
this houſe; notwithſtanding which, the plaintiff has not 
ip thought fit to make the bail any ſatisfaction for the great coſts 
} 


Yew and damage which he put him to by this erroneous execution, 
tion Upon the whole, we humbly inſiſt, that this action for the 
loht, eſcape of the priſoner taken upon a capras utlagatum ought to 


ſlued be tam pro domino rege, quam pro ſeipſo, I, becauſe the priſoner 
that is ſuffered to eſcape is the king's. priſoner ; 2d, becauſe [ 693 
by the ſheriff's permitting the. priſoner. to eſcape, the king is 
damnified as well as the party; 34h, as by reaſon of the ſheriff's 
E {ufring this eſcape, there is a contempt to the king, as well as 
an injury to the party; 4thiy, for that by this eſcape the ſheriff 
is liable to anſwer, as well a fine to the king, as the debt to 
the party; 5thly, this caſe is within all thoſe reaſons that re- 
quire an action to be brought tam pro domino rege, quam pro 
ſcit/o; and laſtly, upon the ſtrength of the authorities which 
have been cited to your lordſhips, we hope that this action for 
| the eſcape, becauſe not brought as well on behalf of the king, 


to ob 
(viz. 
ke tht 
d there 
re Ut 
a long 


one as of the party, is erroneous, and that therefore the judgment 
g on Wought to be reverſed. 
his ſuit, 


But on debate the judgment was affirmed, and chiefly on 
he authority of the caſe of Moore verſus Sir George Reynolds, 
2. Jac, 619, 620. where in an action for an eſcape of a 
priſoner who had been taken on a capias utlagatum after judg- 
ent, and the aCtion being brought at the ſuit of the party only, 
t was objected that it ought to have been in the tam quam ; 
ut in that caſe the prothonotaries certifying that the prece- 
ents had been both ways, the objection was diſallowed. 


eſcape; 
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Oneal verſus Mead, Caſe 199. 


NE ſeiſed of a real eſtate in fee, which he had mort- At the Rolls. 
2 Eq. Ca. Ab. 


raged for 5000, and poſſeſſed of a leaſehold, deviſed the 586. pl. 19. 


mer to his eldeſt ſon in fee, and gave the latter to his wife, CO" 
nd died, leaving debts which would exhauſt all his perſonal fee hmple 
tate eſtate, deviſes 
date, except the leaſehold given to his wife. | his leaſehold 

to A. and his 
imple to B. and di ies, leaving no other perſonal 4 0 The deviſee of the fee-· ſimple muſt 
eit cum onere, and {hail not charge the leaſehold eftate ſpecifically deviſed with the mortgage. 
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* The queſtion was, whether there being (as uſual) a coye. 
nant to pay the mortgage monies, the leaſehold premiſſe 
deviſed to the wife ſhould be liable to diſcharge the mort. 
gage? 

05. The perſonal eftate is the natural fund for debts, ant 
according to the decree made by his honour in Sir Peter Scans 
caſe, where the father the mortgagor dying inteſtate, and 
leaving a mortgage upon his real eſtate made by himſelf, the 
perional eſtate was applied to pay off the mortgage, whereby 
the younger children were left deſtitute: ſo by the ſame res. 
ſon, in this caſe, the leaſehold, though ſpecifically deviſed to 
the wife, yet being perſonal eſtate, muſt be liable to pay the 
debt due by the mortgage; eſpecially in favour of the hei, 
who otherwiſe would be very flenderly provided for, and in: 


1 


take 
Whit 
in th 


worſe condition than his younger brothers. BFA bool 
But the maſter of the rolls, after taking time to conſider of i dow 
and being attended with precedents, decreed that as the teſt brou 
tor had charged his real eſtate by this mortgage, and on tt recei 
other hand ſpecifically bequeathed the leaſehold to his wife deſen 
the heir ſhould not diſappoint her legacy (1) by laying ti junct 
mortgage debt upon it, as he might have done, had it 9 #! © 
been ſpecifically deviſed ; and though the mortgaged premilis Made 
were allo ſpecifically given to the heir, yet he to whom the) direct 
were thus deviſed, muſt take them cum onere, as probably ther to the 
(a) Seethecaſe were intended. That by ſuch conſtrution (a) each devik the pl 
Short, ante403- Would take effect, (viz.) the leaſehold eſtate go to the de his de 
viſee thereof, and the heir enjoy the freehold, though ſubject e e 0! 
to the burden with which the teſtator in his life-time h “e; 
charged it; and this reſolution did not in the leaſt interſen . 
(5) Ante 678, With that of Cliſtan and Birt (5), becauſe in the latter then . 
was no mortgage. = 
(1) So, Tipping v. Tipping, poſt. 730. Rider v. Wager, poſt, 2 vol. 31 But 
Dawis v. Gardiner, pott. 2 vol. 190. Chaplin v. Chaplin, poſt. 3 vol. 30), there v 
pleadin 
favour | 
the pre 
queſtio: 
Hellitc⸗ 
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oM Holditch verſus Miſt. 


HE plaintiff having been one of the late directors of the 
T South-ſea company, was ſued at law for 800 J. he having 
taken that ſum of the defendant for 400 l. South-ſea ſtock, 
which he had (as he affirmed) put into the ſubſcription books 
in the name of one Mrs. Peck, whereas upon ſearch in all the 
books it did not appear that there was any ſum whatſoever ſet 
dawn in the name of Peck; upon which the defendant Mist 
brought an action againſt the plaintiff, as for ſo much money 
n de received for the defendant's uſe, and obtained a verdict. The 
wi Lefendant at law now brought his bill, and moved for an in- 
ns e junction, urging that in regard the late (a) act had veſted 
| it nd all his eſtate in the truſtees for the Seuth-ſea company and 
mige WY made a proviſion for the payment of his debts (being late a 


695 J 


Caſe 200. 


Lord Chan- 


cellor 
PARKER. 


One af the late 
diretois of the 
Suuth-ſea com- 
pany owes mo- 
ncy which is 
recovered againſt 
him at law; 
though all his 
eſtate is taken 
from him by 
the late act, and 
proviſion made 
for his creditors, 
yet the court 
denied an in- 
junction. 

25 - Geo. Is 


Fad 


'm the director) out of his eſtate, the defendant Miſt ought to repair = . ow K. 
vly the to the truſtees ; that it would be extremely hard to permit __ „ Fee. 
der de plaintiff at law to take out execution againſt the body of 22 
the & his debtar, when the legiſlature had diſabled him from paying gs. e. 4 
\ ſubj any of his debts, and Wee another method for that pur- 
me uu poſe; that it was like the caſe of a bankrupt, where the [ 696 uh 
| court had not only granted an injunction, but alſo releaſed the 
bankrupt, who, aſter having given up all his eſtate, and ſub- 


VI 
nntted to be examined, had yet deen arreſted by a peeviſh 1 a 
creditor. 810. 


, - N 2 X ** 
„3 — * a” * 8 bog by 2 
a, þ — ** N 3 % I * 
8 : Sram tne — <p 2 be — rr 8 1 b 
2 7 r — pr. 2 S 9" 6m 1 W 8 12 : 
Þ. „ "I OS tt at Hd < 0 S 8 — — 2 . - 1 5 & — 1 4 - - - 
R N 8 r « . 1 — e * 5 wy ; - = = id  " PR — = . 
oC Ve at 2 TI AQ F ut b : - 2 2 = " 3 5 
4 o 992 8 a f -- ag - = 
9 oY TS i — 9 232 — D 3 * 5 A 
ug TY — ws i», en Ah” n A " s 2 2 9 A 4 Fr 
45 l he i. Bo . r * 93 4 g kt 
1248 + 4 — 4, —— 22 1 
. 2 8 22 5 


N ER, 6 
E 1 
3 
SW 


* 


2 * rn 
n 


- 6 
- fp Mo 
—— 9s af — 
LI AIRY 
_ 9 — ads 
8 2 


4 But the lord chancellor refuſed to grant an injunction, ſaying, 

ol. 30). there was nothing of this act of parliament diſcloſed in the 
pleadings; or if there was, yet that the act was not made in 
favour of the late directors. However afterwards by conſent, 
the preſent truſtees of the South-ſea company paid the debt in 


queſtion, - out of the allowance made by the act to the plaintiff 
Halditch, . 
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Caſe 201. 
Lord Chan- 


cellor 
PARKER. 


5 Vin. Abr. 
209. pl. 8. 

2 Eq. Ca. Ab. 
220 pl. I. 

7 54+ pl. Jo 

A general act of 
pardon, though 
with an excep- 
tion of con- 
tempts, extends 
to pardon con- 
tempts in mar- 
rying infant 
wards of a court 
ot equity. 


(a) Vide vol. II. 
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() 7 Geo. 1. 
cap. 29. 5 23. 


De Term. Paſchæ, 1721. 


Mr. Phipps (Son of Sir Conſtantine Phipps) 


verſus Earl of Angleſea. 


TE HE plaintiff married the only daughter of the late ear] 
of Angleſea, to whom by the marriage ſettlement and the 
will of her tather, 15,0001. was ſecured, (vix.) 12, oo0 l. by 
the ſettlement, and 3000 J. by the will, payable at her age of 
eighteen or marriage. The whole was charged on the late 
ear!'s Iriſh eſtate ; but the ſettlement and will being made in 


England, and all parties living here, the money was decreed 


to be paid into court with Engliſh intereſt, (a) and without 
deducting the charge of the return from Ireland. 


88. Wallis verſus Brightivell, 


But the plaintiff having married the young lady, without 
the privity of the committee the lady Elizabeth Gayer, to whom 
ſhe had been committed by order of court, the lord chancellir 
declared, that this did very nearly touch the honour and juſtice 
of the court, and obſerved how very unequal the laws of the 
land were in making it felony to ſteal my horſe, and not 
felony to inveigle and gain my daughter without my conſent; 
wherefore he ordered all parties to be examined upon interro- 
gatories touching the manner of gaining the marriage, and 
notice of the order of commitment. 


However the general (a) act of pardon coming afterwards, 
tho” with an exception © of all contempts and offences for 
„ which any proſecution was then depending, and which had 
been proſecuted at the charge of any private perſon or 
„ perſons :* 


Per Cur': This offence or contempt ending only in the 
puniſhment of the party offending, and not in relieving or te- 
dreiling the proſecutor, is pardoned. | 


Memorandum, The lord chancellor made the like determina- 
tion in the cauſe of Xn verſus Kin, where a young infant 
girl of great fortune was committed to the care of a tradeſ- 
man in London, a linnen-draper, after which a younger ſon of 
the committee married her, and a woman who had been one 
of the moſt active inſtruments in bringing about this marriage, 
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De Term. Paſchæ, 17. 


being big with child, and near her time, the hearing of the 
complaint was put off unti! ſuch perſon was brought to bed, 
and in the mean time came out an act of general pardon, which 
was. held to extend to this offence. So in Dr. Yaiden's caſe 
(who was ſuſpefted to have encouraged the infant duke of 
Beaufort's going from his committees the dukes of Grafton and 
P;rtland, under whoſe care he had been placed by the court of 


of chancery) this offence or contempt was hkewiſe held to be 
pardoned by the fame act. 


* Doctor Davis's Caſe. 


N infant heireſs was comminthd to the cuſtody of Dr. 

Davis, who was a perſon of a very good eſtate, and the 
| courſe of the court being that ſuch committee ſhall enter into 
2 (a) recognizance with two ſureties, conditioned that he 
ſeculd net permit or ſuffer the infant to marry without the conſent of 
the court; Dr. Davis had been already indulged ſo far, as that 
the court ordered his own ſingle recognizance to be taken 
without ſureties; and now the doctor petitioning that the re- 


1 Co71117ance might be made different from the common courſe, 
J 

oy (viz, ) to be bound that the infant heireſs ſhould not with the 
* conſent, privity, or connivance of the doctor be married to any 


| perſon without the conſent of the court; it was urged to be 
unreaſonable that the recognizance ſhould be otherwiſe pen- 


Gs, ned, or that an honeſt committee ſhould be liable to the for- 
for leiture of his recognizance, or be undone, if a raſh infant 
had would without the privity of his guardian ſteal a marriage; 
ot for at this rate a guardian, without any default in him, might 
forfeit his recognizance ; and as the court would not in ſuch 

the 


cale order. the recognizance to be ſued, ſo to encourage an 
honeſt guardian to act, it would be but juſt to have this ex- 
plained in manner as deſired; eſpecially as the petitioner in 


the preſent caſe was a gentleman of a very good character and 
eltate, 


5 


Mr. Talbot contra: The courſe is to enter into a recogni- 
ꝛance not to ſuffer the infant to marry without the conſent of 
the court; and if the ward, without the privity or default of 
the guardian, ſteals a match, the committee is ſafe in the 
jaltice of the court from having his recognizance put in ſuit z 


O 04 _ 


PRI S v. 
Earl of 
ANXGLESEA, 


Caſe 202. 


Lord Chan 
cellor 
PARKER. 
2 Eq, Ca. Ab. 

754. pl. 2. 
Committee of 
an infant heir- 
eſs having given 
a recognizance 
conditioned that 
he thould not 
ſufter the infant 
to marty Withe 
out the conſent 
of the court ; 
the form of this 
recogniz ance 
moderatcd, vis. 
That the in- 
fant ſhall not 
marry with the 
committee's 
privity without 
the conſent of 
the court.” 

(a) See the caſe 
ot judge Eyre 
verſus Lord 
Shaftſbury, 

vol. II. 102. 
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De Term. Paſchæ, 1721. 


ſo that the doctor is now miſtruſting the juſtice of the court, 
whoſe * fettled forms are not to be altered to pleaſe the 
humour of any perſon; beſides if the forms are to be altered 
in favour of doctor Davis, they muſt by the ſame reaſon be 
liable to be altered at the requeſt of any other committee, 
With reſpe& to the doctor's character, ſurely every committee 
is taken by the court to be a fair and hone man, otherwiſe it 
would hardly have intruſted him with the guardianſhip : but 
farther, as this is the conſtant form of recognizances in ſuch 
caſes, fo is it founded on good reaſon, ſince it might be very 
difkcult to prove that the committee was privy or contenting 
to the marriage, thbugir in fact he really were ſo, 


Cord chances + I would be very tender of altering the ſet. 
tled farms of the court to ſatisfy a capricious humour; but 
this caſe differing in its cizcumſtances from the common one, 
and as I allowed the alteration of the form of the recogni- 
zance in favour of Mr. Lacy, to whom I lately committed an 
infant heireſs, ſo let this be altered in the ſame manner, (viz. 


that the infant ſhall not be married without leave of the 


court, by the conſent, privity or connivance of the con- 
mittee, 
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D E 
Term. S. Trinitatis, 1721. 


I —"Y 


Bagwell ver/us Dry. (A. 


§. inter al* bequeathed the ſurplus of his perſonal eſtate 
be unto four perſons equally to be divided between them 
ſhare and ſhare alike, and made A. B. his executor in truſt. 
One of the four reſiduary legatees died in the life of the teſta- 
tor, aſter which the teſtator died; and the queſtion being, 
to whom the fourth part deviſed to the reſiduary legatee (who 
died in the life of the teſtator) ſhould belong? 
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Caſe 203. 


Lord Chan- 
cellor 
Macculese 
FIELD. 

2 Eq. Ca. Abs 

344+ pl. 3» 
440. pl. 38. 
One deviſes the 
ſurplus of kis 
perſonal eſtate 


to four equally, 
and leaves J. S. 


executor in truſt, One of the four dies in the life of the teſtator; his ſhare, as ſo much of the 


ator's eſtate undiſpoſed of by the will, ſhall go according to the ſtatute of diftrihut 


The /4d chancellor, after time taken to conſider of it, did 
this day deliver his opinion, that the teſtator having deviſed 


his reſiduum in fourths, and one of the reſiduary legatees dying 


in his life-time, the deviſe of that fourth part became void, 
and was as ſo much of the teſtator's eſtate (a) undiſpoſed of by 
the will; that it could not go to the "ſurviving reſiduary le- 
gatees, becauſe each of them had but a fourth deviſed to them 
in common, and the death of the fourth reſiduary legatee 
could not avail them, as it would have done, had they been 
all joint legatees, for then the ſhare of the legatee dying in 
the life of the teſtator, would have gone to the ſurvivors. (6) 
But here the re/duum being deviſed in common, it was the 
lame as if a fourth part had been deviſed to each of the four, 
which could not be increaſed by the death of any of them. 
(2) 1 
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(a) See the caſe 
of lord Bindon 
verſus Earl of 
Suffolk, ante 
96. 
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(8) Show. 92 
Salk, 428. 


(1) Reg. Lib. A. 17 20. fol. 365. 


(2) So, Page v. Page, poſt. 2 vol. queſt is revoked as to one reſiduary le- 


49 Nan v. Man, 2 Stra. 905. Oæyen 
V. Owen, 1 Atk. 494. Peat v. Chap- 
Pan, 1 Vez. 342. So, Where the bce 
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De Term. S. Trin. 1721. 


BAGWELL v. His lordſbip farther declared, that this ſhare could not go to 
Dky. the executor, he being but a bare executor in truſt, and con. 


ſequently, that it muſt belong to the teſtator's next of kin, 
according to the ſtatute of diftribution, as ſo much of the per- 


ſonal eſtate remaining undiſpoſed of by the will, and that 
as to this, the executor was a truſtee for ſuch next of 


kin . 


— —jĩ 


— 


+ Sce this caſe cited in Farrington and Knightly, Precedents in Chancery, 567. 
But the report there is not warranted by the regiſter's book. 


Caſe 204. Lord Wenman's Caſe. 
Lord Chan- e 5 
cellor Commiſſion was granted to enquire of the ideocy or 
PARKER, 


wer, lunacy of the lord J/enman, and upon the meeting of 
re - 


band was a lu- the commiſhoners, they who had him in their cuſtody were 
natick, the wife, 


the en rich deſired to produce him, but being refuſed, the lord chancellr 


peereis, come made an order for the producing of lord Wenman. Where- 
mitted for not 


producing him. upon after great delays, and after the lady Wenman his wife 
| had been ordered to attend, and it alſo appearing by affidavits, 
that ſhe had been with her huſband, and been inftrumental in 


removing him from place to place, in order to evade his being 
produced: | 


The brd chancellor ordered the lady Inman to be committed 

to the Fleet; ſaying it was great imprudence, as well as ob- 

D 702] ſtinacy in her, not to do what ſhe could for the producing 
| her huſband, who upon the affidavits that had been made, 
could not but be thought a lunatick ; for if he were found ſo, 
his wife muſt have the commitment of his perſon, and alſo an 
allowance made her ſuitable to the eſtate and greatneſs of his 
quality; and it not being pretended that the lord Menman 
was an ideot @ nativitate, his eſtate muſt be all accounted for, 
and the perſonal eſtate would upon his death without children, 
go one moiety thereof to her. That the taking of this ac- 
count would ſave the eftate from imbezilment; to the benefit 
of his family, and where there was ſuch a preſumption of 
lunacy, the wife, though otherwiſe under the power of tie 


huſband, might well be ſuppoſed to have him under her 
power, | 
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240, His lurdſbip obſerved, that it would be a ſcandal to the 
court, if this matter, (v:z.) the contempt of not producing the 
lord Venman, were not puniſhed after ſo long time given for 
that purpoſe ; alſo an intolerable hardſhip, if the profecutor 
of this commiſſion, after ſo many delays and fo long an ex- 
pectation, ſhould be without remedy ; not to mention the re- 
lection it would bring on the juſtice of the court, which his 
lordſhip ſaid ſhould not die in his hands; and though he did 
this with great reluctance, in reſpect of the quality of the per- 
lon whom he committed, yet ſince the juſtice and honour of 
the court were ſo immediately concerned in this matter, it 
was of abſolute neceſſity. 


Note; Afterwards a jury, by inquiſition found the lord 


WWenman a lunatick, and the cuſtody of his perſon was granted 


to his wife, ſhe being diſcharged from her commitment. 


* The Duke of Beaufort vers Berty. 


1 E late duke of Beaufort by his will appointed James 
Berty and Doddington Grevill eſquires, guardians of his 


two ſons, the preſent duke and his younger ſon the lord Neel 
Somerſet; 


and upon a petition by the duke and dutcheſs of 
Grafton, and the duke and dutcheſs of Portland (being near re- 
lations of the preſent duke of Beaufort and his. brother the 
lord Neel, both infants) praying that the lord Neel, who at this 


| time went to N eſtminſter ſchool, might be removed to Eaton, 


| objected, that the two guardians being appointed ſo by the 


_ will of the late duke, until theſe noble infants ſhould come to 
the age of 21, were in loco parentis, and had the parental au- 
| thority delegated over to them by the father's will, who, by 


tne ſtatute of 12 Car. 2. cap. 24. had as much power to diſ- 


| pole of the guardianſhip of his children, as by the ſtatute of 


32 H. 8. a man hath to diſpoſe of his lands; that the two 
guardians defiring that the lord Noel ſhould continue at Heft- 


| inter ſchool, until he was fit to go from thence to the uni- 


verſity; and this being alſs the deſire of his father the late 
duke, it was ſubmitted, whether the court would interpoſe in 


— SN 


Lord WER 
MAR 's caſe, 


Caſe 205. 
Lord Chan. * 
- celine” - 
MaccLes- 
FIELD, 
Guardians ap- 
pointed by will 
according to the 
ſtatute of 12 
Car. 2. cap. 24. 
have no more 
power than 
guardians in 
ſocage, and are 
but truſtees, on 
whoſe miſbe- 
haviour, or giv- 
ing occafion of 
ſuſpicion, the 
court of chan- 
cery will inter- 


poſe (1). 
[ *703 ] 


_ 


(1) Vide Harg. Co. Litt. 88. b. notes, 12, 13, 14, 15, 16. 
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= See the caſe 


of Frederick v. 


Frederick, poſt. 
721. 


De Term. 8. Trin. 1721. 


this cafe. That indeed, formerly, when Mr. Grevill one ef 
the guardians certified that he thought it proper, upon lord 
Noel's firſt coming to Veſtminſter ſchool, and being much in. 
diſpoſed in his health, to remove him from thence, and while 
the twa guardians differed (the other guardian Mr. Beryy 
being againſt his removal:) it was reaſonable that the great 
+ ſeal, which has a ſuperintendency over all infants, ſhould 
interpoſe; elſe there would be a failure in the due education 
of the infant ; but when both the guardians had agreed that 
IV:/tminfler tchool was the propereſt ſchool for lord Neel, it 
was hoped the court would not ſend him to Eaton. | 


It was admitted, that in caſe the guardians ſhould miſbe. 
have, the court might interpoſe, upon a preſumption, that the 
teſtator himſelf would not have intruſted the guardians with 


this power, had he foreſcen they would have abuſed it. 


Upon which lord Macclesfield, with ſome warmth ſaid, that 
the guardians were (a) but truſtees, and that the ſtatute, 
by enabling the father to deviſe the guardianſhip of his children, 
did no more than impower the father by will to chuſe a dif. 


ferent perſon from him or her that would have been guardian 


in ſocage ; a different perſon than what the law would have 
appointed, and to continue that guardianſhip to a different 
time than the guardianſhip in ſocage would have continued, 
(viz.) until twenty-one inſtead of fourteen, But that till a 
guardian appointed according to the ſtatute, had no more 
power than a guardian in ſocage ; and as the court could in- 
terpoſe where there was a guardian in ſocage, ſo might it alſo 
do in a caſe of a guardian by the ſtatute, both being equally 
truſtees ; that ſuppoſe one ſhould deviſe lands to truſtees to 
ſell for ſuch a price as they ſhould think fit, for payment of 
debts, there could be no doubt but that this court, at the de- 
fire of any ſingle creditar might and would interpoſe, and order 
the eſtate not to be ſold as the truſtees ſhould think fit, but for 
the beſt price before the maſter ; and as the court would in- 


* ä — 


** 
= 


: © 
+ One deviſed the guardianſhip of his child to his wife and A. but if his wife 
ſhould marry again, then the wife and A. to fix upon another guardian: the wite 
did marry again, but would not agree with 4. to chooſe: another guardian. 
Reſolved, that it devolved upon the couit of chancery to appoint a guardian. 
Darq verſus Lord Holderne/s, Trin. 17 25, by lord King. 
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terpdle, where the eſtate of a man was deviſed in truſt, ſo would 
it 4 fortiori concern itſelf, on the * cuſtody of a child's 
being deviſed to a guardian, who was but a perſon intru/ted 
in that caſe, ſince nothing could be of greater concern than the 
education of infants, and more eſpecially of this noble lord, 
in whom the publick was intereſted, and from whom his 
prince and country might juſtly have expectations. As to 
what was ſaid of a guardian's being in loco parentis, the ſolicitor 
general replied, that there was a diverſity betwixt a natural 
parent and a guardian, for that if the latter was for matrying 
ward under his quality, it was moſt uſual for this court to 
interpoſe; but not ſo in caſe of a father's endeavouring to 
marry his infant child to one beneath him, 


But Jerd chancellor ſaid, this court would and had interpoſed, 

even in the caſe of a father, as where the child had an eſtate, 
and the father, who was inſolvent and of an ill character, 
would take the profits, there the court has appointed a re- 
ceiver, as was done in the caſe of Xin verſus Kin. Like- 
wiſe in anſwer to the objection that the court ſhould not inter- 
pole until the guardians have miſbehaved; his /ord/hip obſerved, 
that preventing juſtice was to be preferred to puniſhing Juſtice; 
and that he ought rather to prevent the miſchief and miſbe- 
haviour of guardians, than to puniſh it vhen done. That if 
any wrong ſteps had been taken which might not deſerve 
puniſhment, yet if they were ſuch as induced the leaſt ſuſpi- 
cion of the infant's-being like to ſuffer by the conduct of the 
guardians, (as there were in this caſe) or if the guardians 
chole to make uſe of methods that might turn to the prejudice 
of the infant, the court would interpoſe, and order the contrary ; 
and that this was grounded upon the general power and juriſ- 
diction which it had over all truſts, and a guardianſhip was 
molt plainly a truſt, | | 


But it appearing that lord Mel was recovered in his health, 
and had made a conſiderable progreſs in the ſchoo!, and that a 
new method of inſtructing him might retard his learning: 
the court ſuſpended that part of the order which had been be- 
fore made for removing him from Meſiminſter to Eaton, the 
lord chancellor acquainting his lordſhip, that while he ochaved 
himſelf well and regularly at WWeftmin/ter (which it was not 

: doubted 
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doubted but he would do) he ſhould ſtay there; but if other. 


wiſe, the court would remove him to Eaton. 


Alſo the guardianſhip of the infant duke being deviſed to 
Mr. Berty and Mr. Grevill, until his grace ſhould come to 
age, and it being recommended to the guardians to take the 
advice of the late duke of Ormond in the education of the in- 
fant; I objected, that if the duke of Ormond had been na- 
turally dead, this reſtraint had been at an end; and it ſeemed 


to be the ſame, the duke of Ormond being attainted, which 
was a Civil death, | 


But the court ſaid, this ſhewed that the education of the 
infant duke was not to be merely at the diſcretion of the guar- 
dians; and there being a diſability in the duke of Ormond, it 
devolved on the great ſeal as the general guardian of all in- 
fants; wherefore it was directed that in all caſes touching the 
education of the infant duke, the guardians ſhould apply to, 
and adviſe with, the duke and ducheſs of Grafton, the ducheſs 
being the aunt of the infant duke, and likewiſe with the duke 
and ducheſs of Portland, who were his near relations. And 
Mr. Berty the guardian defirang the duke might return to Ox- 


| ford where he had been for ſome time, the court referred him 


to the two noble dukes above mentioned, for their thoughts 
upon the matter, 


* Sandys verſus Sandys. 


8 IR Richard Sandys on his marriage with Mary the daugh- 
ter of the lady Rolle, in conſideration of the marriage, and 
of 50007. portion, by indentures of leaſe and releaſe, dated 
the 11th and 12th of Apri! 1698, ſettled lands of the value of 
587 J. per annum in the county of Kent, to the uſe of himſelf 
for life, remainder, as to part of the premiſſes {amounting to 
500 l. per annum, ) to his intended wife for her life as a join- 
ture, remainder to the firſt, Sc. ſon of the marriage, in tail 
male, remainder to truſtees for 500 years, ſans waſte, in truſt 
to raiſe portions for daughters, the fame to be raiſed by ſale 
or mortgage, or by rents, iſſues and profits, (viz.) 5000“. if 
but one daughter, 60007. if more than one, and to be paid at 
the daughters age or ages of twenty-one, or marriage, if after 

fourteen 
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fourteen, or under, if with the conſent of the mother and two 
other perſons if then living; with power for Sir Richard 
Sandys to make a jointure of 1501. per annum on a ſecond 
wife, and in the deed there were lands of 187 J. per annum in 
Yorkſhire, ſettled on Sir Rzchard and his heirs. Sir Richard 
had iſſue four daughters and no ſon by his firſt wife, and on 
her death married again. | 


The eldeſt daughter after her age of fourteen married the 
plaintiff, who brought this bill for the raiſing of his wife's 


15997. (being a fourth part of the 6000/7.) in the life-time of 


her father. On hearing of the cauſe, the ſcantineſs of the 


eſtate being inſiſted upon, and that it would be greatly detri- 
mental to fell or mortgage the reverſion in the life of the 
father, eſpecially as the daughters had other / proviſions left 
them by their grandmother ; and that this matter of truſt was 
entirely in the diſcretion of the court: It was referred to a 


maſter, to ſtate the valu of the eſtates compriſed in the ſet- 
tlement. 


And the caſe coming on aſterwards (a) befpre the lord 
chancellor, it was urged on behalf of the plaintif that the 
truſt being to raiſe portions by mortgage or ſale, payable at 
marriage, if after the age of fourteen; and the daughter hav- 
ing before her marriage attained that age, her portion ought, 
by the expreſs words of the deed, now to be raiſed by ſale or 


mortgage of the term; that the intention of the truſt was to 


have the portions raiſed ſo, as that the daughters might be pre- 
ferred in marriage at ſeaſonable times, and not wait until the 
father's death, when they might be upwards of forty or fifty, 
and paſt the proper age for marriage; that this appeared the 
more reaſonable in the preſent caſe, foraſmuch as the father had 
received 5000 1, portion with the mother, and was but to add 
10001, to it, which the intereſt of 5000/7. would in a little 
time produce, and ſeveral precedents in point were cited, 


(vz.) Greaves and Maddiſon, T. Jones 201. Corbet and Maid- 


well, Salk. 159. Gerrard (b) and Gerrard, Stanyforth (c) and 
Stanyforth, and particularly lord Allington's caſe, where a re- 
verſion was ſold for payment of daughters portions, which fell 
into poſſeſſion within a ſhort time after the ſale, That the 
mortgaging the reverſion could be no prejudice to the father; 
for whether there was a mortgage or not, ſtill the portion 

muſt 
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muſt carry intereſt, and the eſtate be charged therewith frotj 
the time of its becoming due. 


Alſo there being a proviſo in the deed, that the portions or 
any part thereof ſhould not be raiſed until they became due, 
this was ſaid to be an argument of the intention of the parties, 
that when they became due they ſhould be raiſed. 


Lord chancellor: The ſelling or mortgaging reverſion 
ſeems a great hardſhip, being in effect to ruin a family, for the 
raiſing of daughters portions ; and therefore I will not go one 
ſtep farther, than precedents ſhall force me. This method can« 


was tc 
prov 
that 
ſettle 
tion” 


T 


b J not fail of tempting daughters to diſobedience towards their fa 3 5 
1 thers, and encouraging improvident marriages. Had the por. * 
| tion been intended to be raiſed by ſale of the reverſionary term 77 
14 in the father's life-time, it ſhould (and in my opinion would) bord 
A have been io expreſſed. By the ſame reaſon that a revetſion- plaint 
5 ary term may be ſold for the raiſing daughters portions, fo may was a 
1 it be for the raiſing portions for younger children by virtue of man; 
i th the common clauſe in marriage ſettlements to that purpoſe; lation 
4 which would be ruining an heir at law for the ſake of younger leaſe: 
. children, The intention ſeems to have been againſt any ſale: the uſ 
2 mortgage, until ſuch time as the truſtees could take the plainti 
5 proſits; the word [profits] ſtanding in oppoſition to the words remai 
B [ſale or mortgage] and the cafe of the mother's leaving remait 
+ daughters, which ſhould claim their portions againſt their no iſſu 
fl father, docs not appear to have been within the view of thoſe And 
. who made the ſettlement. | | which 
i But at length ( animo relufante) his lordſhip Pa” that the puted | 
. truſtees ſhould ſell or mortgage a fourth part of this term of end 5 
6 five hundred years (ſubject to the father's power of making a s af 
1 jointure upon his ſecond wife) for the raiſing a portion of He (tt! 
4 15007. and intereſt from the marriage; ſaying that thoug! life, re 
2 this was a matter of truſt, yet ſince all the contingencies had er life 
b happened, and nothing remained to ſuſpend the execution of se. 
W ſuch truſt of the term, and it did not evidently appear but that After 
4 the parties intended the portions ſhould be raiſed out of te Peing 2 
'Y reverſionary term ; therefore he did not look upon it to be lderme 
b | within the diſcretion of the court, any more than in the option eſary + 
43 [ 510 ] of the truſtees, whether they would or would not raiſe de Pplicat 
2 money; but ſaid it was a thing not to be encouraged. 11: Wnt: „, 
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proviſions left them by their grandmother, he did not think 
that material; for if they had a right to their portions by the 
ſettlement, they ought not to loſe that right by another rela- 
tion's A RE: in leaving them a bet proriſion. HO 


-4 


Frederick verſus Frederick. „„ 


the performance of her marriage agreement. 


he has taken up his freedom, his perſonal eſtate ſhall be divided as if he had 
| his children not to be city orphans, 


Thomas Frederick eſq. ſon of Sir Yon 1 Ent. late 


0) | lord mayor of Landon, in January 1674, applied to marry 7 the 
n- plaintiff Leonora, one of the daughters of Charles Mareſco, who 
vas an orphan of the city of London (being daughter of a free- 
ef wanz;) and the marriage being agreed upon between the re- 
ſe; | lations on both ſides, Sir Fohn Frederick, by indentures of 


leaſe and releaſe, ſettled diverſe houſes of 3301. per annum to 
the uſe of Thomas Frederick (his ſon) for life, remainder to the 
plaintiff Leonora his intended wife for life for her proviſion, 


ords remainder to the firſt, &c. ſon of the marriage in tail male, 
ving remainder to truſtees for 1000 years for daughters portions. if 
their no iſſue male, | | 
thole And by another deed of the ſame date, the ſum of 65001. 
which was Sir John Frederick's money, and alſo 600 l. com- 
t the puted to be the reſidue of the plaintiff Leonora's portion (be- 
-m of ond 50007. which Mr. Frederick the buſband was to receive) 
ing a was aſſigned over in truſt to be laid out in a purchaſe, and to 
0 de ſettled on Mr. Frederic the then intended huſband for his 
—_ fe, remainder to the plaintiff Leonora the intended wife for | 
= hal er life, with remainder to the firſt, Sc. ſon of the mar- 
ion of lage. 12 5 
t that Afterwards and before the marriage, the plaintiff Leoncra 
of the Wing an orphan, and conſequently the licence of the court of 
to be ddermen (who are guardians of the city orphans) being ne- 
option Mettary to the marriage to avoid being liable to commitment, 
2 pplication was made to the court of: aldermen for their con- 
2 nt: 


whereupon an entry was made at a ſpecial court held 
the 


: Vor. J. P p 


by: Hls bin was brought by Leonora Frederick 9 br 


as to what had been objected. of the daughters having other * SuvwyolÞ. 
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the r5th of February 1674. No. 22. That at this coun 


licence is granted to Leonora Mareſco, one of the daughter, of 
and orphans of Charles Mareſco late citizen and — cf ſider 
% London deceaſed, to marry Thomas Frederict, eſq. fon and mart 
ct heir apparent of Sir John Frederick, knt. and alderman, pro. o th 
« vided that Mr. Common Serjeant do approve of the ſettle. prom 
«K ment made upon the ſaid orphan, and ſignify the ſame to with 


this court.” And the ſaid Sir Fohn Frederick did ther WW x... 


promiſe and engage, that if the ſettlement ſhould not pro 


; mayo 
ſatisfactory to the common ſerjeant, and to the court, th 


he would make up and enlarge the ſame to the ſatisfaction d MI 
the court; and the ſaid Mr. Frederick being thereunto x. will d 
quired, did promiſe and engage, and the ſaid Sir John did . 
undertake on his behalf, to take up his freedom of the ch 7 
within one year next enſuing. | 5 : 
1 
No 22. At the ſame court it was agreed, 925 that when an WW "i 
© perſon not free of the city ſhould addreſs themſelves to th hich 
„ court, for a licence to marry any orphan of the city, thi " 
« they ſhould be firſt required and urged by the court to H 
« up their freedom, before the court would give conſent u * 
« ſuch marriage.“ *Z 
No. 23. At the ſame court, upon the humble defire dM. a 
Mr. Thomas Frederick, ſon of Sir John Frederick knight ai. el 
alderman of London, and grocer, being capable of freedom eee one 
patrimony, but deſiring to be admitted by redemption into tit ning 
company of it is ordered by this court © that! Tue 
« ſhall be admitted to the freedom of this city by redemptia ry 
« in the ſaid company of he paying to . : 5 
« Chamberlain for the city's uſe 3s. 4.” "If | 
Mr. Frederick performed no part of the agreement, eitle! nem. 
taking up his freedom, or in laying out the truſt money uWr-cy to 
purchaſe. IF 
March 15. 1680. at the court of aldermen (No. 24) uM : 1.11. 
ſome debate had touching Mr. Frederick, who had mai, .... 
one of the daughters of Charles Mareſco deceaſed, and had vi; the”. 
taken up his freedom of the city according to his prom fairly a 
made to the ſaid court, at the time when he had licence Wl, be tak 
marry, whereby ſhe, in caſe ſhe ſurvived him, would nd. >... 


entitled to the thirds of his perſonal eſtate, in like —_— by wi 
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to Mr. Recorder and Mr. Common Serjeant, to peruſe and con- 
ſider of the ſettlement made upon the ſaid orphan ; as alſo the 
marriage agreement, and to ſee if the ſame were made according 
to the direction and intention of the court, and Mr, Frederick's 
| promiſe, and to certify to the court how they found the ſame, 
wich their opinions therein. At which laſt court Sir Jahn 
Frederick ſat as Leun tenens for Sir e Ward the lord 
mayor. 


11 
ere 


that 
n of 
0 Its 
| al 
e cin 


Mr. Frederick had two ſons and three daughters, and by his 
will dated the 20th of May 1718, gave to his eldeſt fon John 
10297, to his ſecond ſon Thomas 1000 1. to his three daugh- 
ters 1000 l. each. and 10 J. to his wife; and deviſed ſuch 


1 tail, but gave the bulk of his eſtate to his three grandſons, 
n being the children of his ſecond ſon Thomas Frederick ; after 
to nich the teſtator died, 


y, thit His widow now ack her bill, inſiſting hs her huſband 
to tu Juabl ſid 
ent t aving made the agreement ut ſupra, for a valuable CONUUCTA- 


ler men to conſent to his marrying their orphan, he ought to 
efire . ken as a freeman, and in conſequence thereof, his per- 
bt nie cite to be diftributed as ſuch, (viz.) the widdw to 
dom Me one third, his children another third, and only the re- 
into denz third to paſs by the will, 


u The „ chancellor, after debate of this caſe at the bar, took 
_ me to conſider of it; and this day (being the 25th of Auguſt 
g to bl 21,) decrced the perſonal eſtate of Mr. Frederick to be 
| vie to the cuſtom of London, and that he ſhould be taken as 
either i freeman of London, he having for a valuable conſideration 


zone) ug eed to become ſuch, 


The demand is grounded upon this rule, that where one 
24) "WS = valuable confideration agrees to do a thing, ſuch execu- 
d mag contract is to be taken as done; and that the man who 
d had de the agreement ſhall not be in a better caſe, than if he 


is pros fairly and honeſtly performed what he agreed to, This 
Þ be taken as a contract made by the court of allermen with 


uld nd. Frederick himſelf; and now the queſtion is, whether he 
mann! 


licence! 


by will give away his perſonal eſtate, contracy to his 
E | Ppa | own 


part of his real eſtate as was unſettled to his ſecond fon Thomas 


'on, (viz.) that of marriage, and to induce the court of 


the widows of freemen were; it was by the ſaid-court referred FREDTRIcR 
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Frtpenicx own agreement ? When Mr. Frederick engaged to take upot 
| Frtvpen. 


himſelf the freedom of the city, it 5 Arps _ 7 gh 7 
hich he might die poſſeſſe 
d that the perſonal eſtate w TY 
8 go according to the cuſtom of the city of Land, 
_ third to his widow, and another third to his children, 


Object. This is no part of the marriage agreement, there 

; 4 5 that occaſion ſolemn deeds, one, a ſettlement of lands, 
3 of money to be laid out in lands, _—_ 5 fe 
an i | 

YE : tion is made that the 

; the wife, in which no men de | 
ee 1 ſhould have the benefit of the cuſtom d 
wi 
London. 


Reſp. It may be admitted that this was the es: 
and all the agreement that was 00 a Lal ” 
(vi relations on the man's and on | | 
8 were other Pr to n 
| ians of the infant, as eing a city 3 7 

ene re «a relations could no ways bind the 
e, Idermen, being no more than a bare propeſals 
ao ry 17 the co of aldermen had been parties to li 
1 en t, it had been ſomething, but they were not, | 
8 ; lios afta, and however it might conclude the 
. 3 conclude the court of aldermen who wer 
, ih ; f city orphans, and without whoſe leave , 
3 ſuch orphan, under pain of impriſonment 
26A ns betwixt the relations was brought to i 
dener . en, and laid before them as a propoſal, (for! 
—_— Kh tn that court might have rejected the wha 
<a 2 or have required an addition to it; ad " 
e 3 8 the ſtatute of frauds and perjuries. . 
eee been by parol only and without any writing 

a 
had iden been good. 


But did the court of aldermen agree to this go 
the relations made with regard to the ſettlement on 
age ? | f 
ri 0 they did not; they inſiſted upon _— 3 

b ſe ſettlements were an agreement by t ole * 

2 a : whereas they, who had the authority an * 
tht Web orphan, did not agree, but made other 
Su 
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freedom of Londen, in order to entitle his wife and children Faepenck 
to the benefit of the cuſtom ; and theſe additional terms are OS... as 
complied with by Mr. Frederick and his father Sir John, i. e. 
Mr. Frederick the ſon and Sir John the father on behalf of the 
ſon, do agree that he ſhall become a freeman of London within a 
year then next enſuing : which agreement being entered among 
other the proceedings and orders of the court of aldermen, 
and that court being a court of record, is become matter of 
record; it is as much ſo as a fine would be if levied there; 
for it is the concord between the parties; and to prevent every 
thing which might look like taking advantage of Mr. Frederick 
in gaining this agreement from him after his affections were 
ſettled upon the young lady, therefore Sir Fohn Frederick the 
father is made party thereto, and undertakes the performance 
on behalf of his ſow So that there can be no doubt of the 
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ent, 
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wel agreement's being made by Mr. Frederick and his father, that 
| ti it was part of the marriage agreement, made in conſideration 
| the of the marriage, and of the court of aldermen's giving theit 
l conſent to Mr. Frederict's marrying their orphan, to whom 
to in | they were a political guardian; it appears to have been made 
ot, | upon a full and valuable conſideration, and n en —_— 
de q as near as may be to be performed. 

) We 


ve 80 But it is objected on the other ſide, 1/7, That this agree- [ 716 ] 
amen ment is not made for the benefit of the wife and children, but of 
to tit 


the city, that Mr, Frederick who was rich by marrying a city 


, (for orphan entitled to a conſiderable fortune, and was the ſon and 
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 whdt: i heir apparent of a very wealthy citizen who had been lord 4 
and 0 mayor, thould bear the burden of the city offices; which 1 
es, ba might be for the honour and eaſe of the City. . 


riting; Fe. This is a ſtrange and monſtrous conſtruction, that 


while the court of aldermen are doing not only an honeſt act, 

but an act of juſtice in making terms for the benefit of the 
orphan, this ſhould be interpreted as ſelf-intereſt and knavery, 
in taking care to help themſelves to proper perſons for ſup- 
plying their burdenſome offices. If ſuch ſelf-intereſted and 
diſnoneſt view had been entertained by ſome of them, Kill the 
reſt could not have been preſumed to come into it; but ſup- 
poking | it to have been the intent of ſome of them, it was pre- 


f ”F: p23 ſently 


opoll f 
this mil 


rther;! 
ho had! 
and \ 
ther 2 
him 
(ret 


4 , 2 


* 
* 


ATI = \ 
a ep. — 
— 


* — 


e 3 


De Term. S. Trin. 1721. 


Fxxorfex ſently afterwards forgot, or rather appears never to have been 


. 
FR EDERICE. 


4 ] 


their intent; for by a ſubſequent order of a court of alder. 
men, where Sir Fchn Frederick the father was locum tenens of 


the then lord mayor, it was taken notice of, that Mr. Fred. 


+:c& was not become a freeman, whereby the orphan Leonorg 
Frederick would loſe her thirds (which ſhews that the intent 
of putting Mr. Frederic to accept of his freedom, was that 
his wife might have her thirds,) and it was therefore referred 
to the recorder and common ſerjeant of the city, to ſee what 
proviſion had been made for Mrs. Frederick the orphan, 


Object. The court of aldermen referred it to the common 
ſerjeant to approve of the deeds of ſettlement made by dit 
Jobn Frederick upon his ſon's marriage, and it is to be pre- 
ſumed, that the common ſerjeant did approve of them, which 
deeds are ſaid to be a proviſion for the wife, but mention 
nothing of Mr. Freder:c#s agreement to take up his freedom 
of the city, | 


Rep. It ſhould ſeem as if only the validity of the deeds of ſu. 
tlement, and not the value of the eſtate ſettled, were referred to 
the common ſerjeant; for as to the value, the court of alder- 
men could as well judge of that as the common ſerjeant; 
neither is it proper or uſual for counſel to give their opinion 
upon the value of eſtates, which is no matter of law. But 
admitting that both the validity and the value of what was 
ſettled were intended to be referred to the common ſerjeant, 
yet the agreement of Mr. Frederick to take up his freedom, 
was an additional part of the proviſion inſiſted upon by the 
court of aldermen and ſubmitted to by Mr. Prederick, 


Olyea. If the benefit accruing to the wife and children i | 


the freedom of the city was part of the agreement and the in- 
tent thereof, why was there a year's time given to Mr. Fr 
derict to take up his freedom, which might have been done in 
a day? And there being the delay of a year, Mr. Frederick migit 
have died within that year, by which means the advantage 
intended to accrue to the wife or iſſue by ſuch freedom, would 
have been loſt, 


Reſp. It might be reaſonable to allow Mr. Frederick ſome 


time to take up his freedom, but it looks as if he was not des 
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termined of what company he would be free: and as the eldeſt 
ſon (or daughter, if no ſon) was provided for by the marriage 
deeds, ſo it was not likely that within the firſt year there 
would be any younger ſons ; leſs likely was it that within ſo 
ſhort a time as the firſt year, Mr. Frederick would have dif- 
fered with his wife, or have been prejudiced againſt any infant 
child, So that if Mr. Frederick had died within the year, 
leaving a will, it had probably been in favour of his wife and 
child; or if he had died inteſtate, his perſonal eſtate would 
have fallen to his wife and children by the ſtatute of diftrie 
bution. | | 


Object. So great a length of time having intervened ſince 
the marriage, (between forty and fifty years) and it appearing 


| that the court of aldermen did afterwards pay the reſidue of 


Mrs. Frederick's portion to Mr. Frederick, it may therefore be 
preſumed, that this agreement for Mr. Frederick's taking up 


| his freedom was waived. 


Reſb. Who could waive it? The wife who was a feme 


| covert all the while could not, and it cannot be ſuppoſed that 
| the children without the wife who were under the command of 
| their father, and with whom the agreement was not made, 


could waive it, nor is it pretended that they have done ſo; and 
as to the mayor and aldermen, they themſelves neither have 
nor could waive it, becauſe from the time of making this agree- 
ment they were but truſtees, and their releaſe would have deen 


| a plain breach of truſt, which would not have barred the gf 


que tru, nor could it have been available to thoſe who were 
parties to ſuch breach of truſt. And as there could be no 
waiver, ſo could there be no laches in the parties now claim- 
ing the benefit of this agreement; for as to Mrs. Frederick 
the wife, who was to have her thirds by the cuſtom in caſe of 
Mr. Frederick's becoming a freeman, ſhe was all the while 
under coverture, and the children the greateſt part of the 
time infants. 


Oli. But Mr. Fredericbs not being called upon all this 
time to take up his freedom, has occaſioned his dying poſſeſſed 
of a greater perſonal eſtate than otherwiſe he would have done. 
For if he had been called upon to do it, he would probably 

| Pp4 8 have 
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have laid out the greateſt part of his eſtate in land, and ſo 
have diſappointed the cuſtom. 


Reſp. The effect of this argument is, that if Mr. Frederic 
. Had had notice or had thought of this, he would have cheated 
| his wife and children: but not having had notice, nor thinking 
of it, he has not cheated them. As matters have been managed, 
4 fair experiment has been made, what perſonal eſtate, and 
to what value, Mr, Frederick would think fit to die poſſeſſed 
of; what perſonal eſtate to inveſt in land, and likewiſe what 
to keep ſubſiſting at his death, It had been a harſh thing 
(tho' perhaps (a) lawful) for Mr. Frederick to have inveſted 
his perſonal eſtate in land, on purpoſe to avoid his own agree- 
ment, and diſappoint the cultom. All that can be ſaid on this 
head, is that a man who, as the other fide. ſuppoſes, would 
not, if he had thought of it, have kept his agreement, has 
not thought fit to avoid it. | 


If a man covenants, on good conſideration, to lay out a 
ſum of money in a purchaſe of land, to be ſettled on himſelf 
and the heirs of his body by his wife, and he afterwards 
diflers, and falls out with his children, and declares that they 
ſhall have no benefit of this covenant, and dies before he has 
Jaid out the money, yet a court of equity will out of his aſſets 


decree this money to be laid out in land, and ſettled accord- 


ingly; nor would it be any excuſe to ſay, that if it had been 
laid out, it would have been an eſtate-tail in him, which he 
afterwards might have barred though he could not bar the 
eftate-tail till the money was laid out, and the eſtate ſettled 
after the purchaſe thereof. 


Objet. As to this right of the wife and children to their 
ſhares of Mr. Fredericks perſonal eſtate, ſhe, or they that would 
make title thereto, muſt bring themſelves within the cuſtom, 
and equity is not to enforce or aid the cuſtom, or to inter- 
meddle with the matter, | 


R-fp. Surely, if there be a contract for a valuable conſidera- 
tion, that ſuch a one will take up his freedom, in order to 


entitle his wite and children to the benefit of the cuſtom, 
equity will enferce the performance of this as well as of any 
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ſraud in endeavouring to avoid the cuſtom by (a) aſſignments Faeperck 


of leaſes or perſonal eſtate, which is all in aid of the cuſtom, K Ve 
REDERICK, 
Object. If there had been a ſuit againſt Mr. Frederick, to have (a) vid. 2 Vern, 


compelled him to take up his freedom, and a decree for that n 
purpoſe, and he had ſtood obſtinate, and would not have per- 
ſormed it, this would not have entitled the widow and child- 
ren to their thirds by the cuſtom; becauſe Mr. Frederich was 
not actually a freeman. Accordingly, it has been compared 
to the caſe + where tenant in tail made a mortgage, and 
covenanted to levy a fine to the mortgagee, the mortgagee 
brought a bill againſt the tenant in tail, to compel him to 
levy ſuch fine which was decreed ; but the tenant in tail, be- 
ing obſtinate, was impriſoned for not performing the decree, 
and died, there the mortgagee had no benefit of the decree, 
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5 but loft his money, by the iſſue in tail's avoiding the mort= [ 721 J 
| gaze; and if the widow and children would not have been 
A entitled, though there had been a decree in their favour, 
* much leſs can they be ſo here, where there is none. 
ds Reſp. Tis very true that in caſe of a decree againſt tenant 
cx in tail to levy a fine, who dies before he has performed the 7 
has däecree, the iſſue is not bound, becauſe he claims paramount % 
lets dhe tenant in tail, and per formam doni; but in the principal 3K 
ot cale Mr. Frederick is not by this agreement binding his :/ue 
. in tail, but his executors; and ſurely it will not be ſaid that a 3 
hi man cannot bind his executors. On the contrary, they are E 
the bound of courſe without being named, though the heirs are ol. 197. * 
ttled not. 1 
Object. By the ſame reaſon that Mr. Frederick ſhall in equity 1 
their be taken for a freeman of London by virtue of this agreement, 9 
ous lo alſo ſhall his children be orphans, and under the guardian- 
15 ſhip of the court of aldermen, as they would have been, if 
wy Mr, Frederick had been actuall y free. 
Reſp. The guardianſhip of a child is only (a) a truſt, and (a) See the cafe 
262 no profit, and therefore not within the reaſon of that part of Bengt 584 
oe” tie cuſtom which entitles the widow and children to their Bert ante, 704+ 
tom, birds: beſides, the guardianſhip only concerns the court of 
f any — 15 . Dos 
gaink T This was the caſe of Weale verſus Lewer, cited 2 Vern. 306. and Precedents 
fraud in Chancery, 279. 
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aldermen, who. by their non-claim may have barred them. 
ſelves of their right, though they could not bar the infant 


of what belonged to them. 
Object. Mr. Frederick's death alters the cafe ; for he cannot 


be made a freeman after his death; and ſo the act of God 
makes it impoſſible that this agreement ſhould be ſpecificall 


. performed. 


Rp. It is the ſubſtance and the chief end of the agreement, 
that equity will enforce, viz. that the widow and children 
ſhould have their thirds of the perſonal eſtate, which is not 


| impoſlible to be performed. This, though Mr. Frederick be 


dead, a court of equity may, and, I think, ought to ſee exe- 
cuted, Mr. Frederict's unkind uſage of his wife and children 
(it appearing by the proofs that never had a man a more 
dutiful wife and children, nor ever a wife or children a more 
unkind huſband or father, and not one witneſs being examin- 
ed an the other ſide) plainly entitles them to the compaſſion 
of the court, as does the extreme ſeverity of the will, and the 
very narrow proviſion made for them thereby. ? Tis farther 
obſervable, that by the articles of ſeparation between Mr, 
Frederick and his wife and children, they were not to come 
within ſo many yards of his houſe, under certain penalties; 
and therefore cannot be blamed + for going from the tefta- 
tor in his life-time, and in his old age, without his leavt, 
and againſt his conſent, when, by thoſe articles, they were 
not to come within ſo many yards of his houſe without a 


forfeiture. 


Upon the whole matter, Mr. Frederick having upon good 
conſideration made the agreement to become a freeman cf 
Londen within a year, and having ſurvived that year, he 
ſhall in equity be taken for a freeman, and his perſonal 
eſtate diſtributed accordingly, viz. one third to the wife, 
another third to the children, and the will to operate 
only on the dead man's third; the wife to have the benefit 
of her chamber and paraphernalia, but the legacies giv- 
en by the will to the children to be void, they not being 


given out of the (a) dead man's part, but out of the whole 
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perſonal eſtate, and ſo to be void, unleſs the children lets 
their right to the reſt of the eſtate, and abide. by the will. 


This decree was afterwards affirmed i in the houſe of fads 
with 2001. coſts (1) 
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n Cann verſus Cann. 

- | CIR Robert Cann had a wife, and two ſons, Walliam (after- 
.O wards Sir William) his eldeſt ſon, and Thomas (afterwards 
en Sir Thomas) Cann; Sir Robert Cann being ſeiſed in fee of 
* divers manors, meſſuages and lands, in or near Briſſol in 
10 Somerſetſhire, made his will dated the 19th of Aug. 1681, 
in. whereby he deviſed the bulk of his eſtate to his lady for life, 
on temainder to his younger ſon Thomas in tail, remainder over, 
the and gave only an annuity of 200 J. per ann. to his eldeſt ſon 
hs William, on condition that he ſhould releaſe his right to every 
Mr. other part of his father's eſtate; and made his wife executrix. 
cn The 10th of Nov. 1685 Sir Robert Cann died, when his wife 
16 entred upon the eſtate, and proved the will in the ſpiritual 


court; and in the fame term ſhe and her younger ſon Themas 
| brought their bill againſt Sir William Cann, (the eldeſt ſon and 
heir) to eſtabliſh the will. 


Hill. term 1685 Sir William Cann put in his anſwer to the 
{ bill, inſiſting that his father the teſtator had, after the making 
the will of 16$1, viz. the ſummer before he died, made a latter 
will, and had himſelf told the defendant of his having done 
ſo, calling the former his mad will. The ſame term alſo Sir 
Malliam brought a croſs-bill againſt his mother the lady Cann, 
and his younger brother Thomas, for the diſcovery and ſetting 
up of this latter will. To which croſs-bill both the defend- 
ants anſwered, and denied any an or belief of any 
latter will, | 


Paſche 1686, the lady Cann exhibited another bill againſt 
Sir William, to compel him to make his election, whether 
be would accept the annuity deviſed to him, and releaſe his 


title to the eſtate, or waive his legacy; to 1 latter bill 
| | Sir 


(i) 4 Bro. P. C. 7. where the caſe and arguments are reported at length. 


Caſe 208. 
Lord Chan- 
cellor 
Macerks- 
FIELD. 


See more re- 
lating to this 
cauſe ante 567. 
Where matters 
have been ex- 
amined in equi. 
ty, and deter- 
mined, the court 
cautious of un- 
raveiling former 
decrees, agree- 
ments or re- 
le aſes. 


( 724] 


2 


2 
1 
6 
35 
vt 
tt j 
3 
1 
2 
* 4 
by: f 
1 
5 
3 
8 
1 
1 
Ex * 
* 7 
8 
3 
wy 


, — Dr 
D 
. PO ors >, 
—_ nr of e 
Ke — r DN 
S 
1 3 2 gs 


75 2 2 - — — —— . 
CIT EO RAE” un OR, Re a ee 2 — * —— - 
* r EY OO * ——_—— 4 x4 * N. mm n 2 
. 3 5 D can 3 - —_ 2 —— 2 — I 22 
— 2 7 1 4 _ - 4 FR 
— = ek By a s 4 ** IO 
— OI ms . 


E 
* 
1 
"7 
E 44>; 
n 


Car *. 
CARN. 


175 J 


De Term. S. Trin. 1721. 


Sir William anſwered, again inſiſting upon the latter will, 
and that he had ſeen it; whereupon witneſſes were examined 
on both ſides in all theſe caufes, and the 15th of November 
1687, the two laſt caules being heard together, the bill of Sir 
William Cann the heir, as to ſuch part of it as ſought to 
impeach the validity of the will of 1681, or to ſet up the 
ſubſequent will, was diſmiſſed. | 


April 1688 the lady Cann died, having made her will, and 
Thomas her younger ſon, executor thereof, who entered upon 
the bulk of his father's eſtate ſo deviſed to him, 


The 20th of April 1689, Sir William Cann and his brother 


Thomas came to an agreement for concluding all matters in 


difference between them, and for eſtabliſhing peace in the 


family; and by indenture of that date, reciting the will of 
1681, Sir William Cann, in conſideration that his brother 
Thomas had agreed to convey to him the ſaid Sir 1#lliam, and 
the heirs of his body, with remainder to the right heirs of 
Sir Robert Cann the father, the manor of Breane in Somerſet- 
ſhire, (being part of the eſtate deviſed to Thomas by the will 
of 1681) did grant and releaſe to Thomas in ſpecial tail all the 
reſt of the eſtate deviſed or mentioned to be deviſed to the faid 
Thomas by the will of 1681. And accordingly Thomas con- 
veyed the manor of Breane to Sir William Cann in ſpecial 
tail, who gave him a general releaſe ; whereupon Sir Wil 
liam took poſſeſſion of the manor of Breane, and enjoyed it 
to his death, | 


Hill. 1694, after all theſe tranſactions Sir William Cam 
exhibited a new bill, ſetting up a latter will, which he A. 
the lady Cann had burnt, and examined his witneſſes de be 
e. | | | 

Thomas Cann, the ſecond ſon, pleaded, as to all relief ſought 


by this bill, the ſeveral ſuits and proceedings, decrees, articles 
the conveyance of Breane, and the releaſe. 


The 15th of November 1695, it was referred to the maſter, 
to ſee whether the former ſuits were for the ſame matter, who 
upon the 20th of the ſame month reported them to be for the 
ſame matter; but that the plaintiff, Sir William Cann, has 
made farther charges in his bill, calling them New diſcoveria 
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tho? they were but new evidences of the pretended latter 
will. f 


The 24th of the 8 eee the plea was e. before 
the lord Sommers, who ordered the parties to attend him with 
the proceedings in the former cauſe, and with the bill and 
plea in this cauſe, which he would conſider of; and the 27th 
of July 1696 the plea being re-argued, the lord Sommers or- 
dered the defendant, Thomas Cann, to anſwer the new matters, 
but no farther proceedings to be had without Teave of the 
court, The defendant anſwered accordingly, but denied 


every new charge in the bill. & 


The 15th of Fuly 1697, on Sir IViliam Cn 8 petition for 
liberty to reply to the anſwer, and to examine the witneſſes 
in chief, it was. ordered, that the defendant by Bartholon: et- 
tide ſhould give his anſwer, whether he would conſent to the 
hearing of the cauſe, and have an iſſue directed, whether Sir 
Robert Cann did make a will ſubſequent to that of 1681. But 
the defendant being adviſed not to conſent to this, the 23d 
of October 1697. upon Sir William Cann's motion it was or- 
dered that the examiner ſhould attend the lord chancellor with 
the depoſitions, and leave them with his lordthip ; and that on 
conſideration thereof the court would give further directions. 


The 2d of July 1698 Sir William Cann died, and in Trin. 


term 1716 the plaintiff, his ſon and heir, upon coming to age, 


brought his bill of revivor, and after examining witneſſes on 
both ſides, the cauſe came on to hearing before the lord Mac- 
clesfield, who having taken time to ag 400 thereof, now gave 
judgment, and diſmiſſed the bill. 


His lordſhip ſaid, that this cauſe was of great conſequence to 
the court, for which reaſon it ought (tho? on the ſtrongeſt proof) 
to be very cautious of giving relief in a caſe, where the matter 
had been examined and determined ; where, after that, there 
bad been a full agreement of the parties, to relcaſe this ſuit z 
and where there was a conveyance of land made by the de- 
tendant to the plaintiff's father, accepted by him in ſatisfaction 
of all his demands, and the plaintiff himſelf {till in poſſeſſion of 
the land thus given in ſatisfaction; that at the ſame time there 
was no Charge of any fraud in the defendant, and the plaintiff's 
whole equity was denied by the anſwer. That beſides this, it 
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After publicati- 
on, and examin- 
ations known, 
this court will 
not give either 
ſide leave to ex- 
amine, 
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aſide a releaſe, 
becauſe the par- 
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De Term. S. Trin. 1721. 


was obſervable, when the plaintiff, at the hearing of the eauſe, 
was aſked whether he would reconvey this manor of Breane, 


which had been given in ſatisfaction of the plaintiff's right 


and demand? he declined rendring it back again. 


His lordſhip obſerved the prudent methods of this court 
were, that after publication is paſſed, and the purport of the 
examinations known to the parties, neither fide is allowed, 
tho' they come recent, to enter into a freſh examination of 
the matters in queſtion, ſince otherwiſe there would be no end 
of things, and ſuch a proceeding would tend to perjury as well 
as vexation. But the principal caſe was much ſtronger ; for 
here the parties had not only on each fide examined witneſſes, 
and thoſe examinations had been publiſhed, but the court upon 


thoſe examinations had made a decree, ſince which the parties 


had come to an agreement, and in conſequence thereof a con- 


veyance of land had been made by the defendanr to the plain- 


tiff's father in ſatisfaction of his pretended right, and the 
lands thus conveyed, enjoyed to this time by the plaintiff: 
that nothing like this had ever been attempted by any perſon, 
and if the laſt bill ſhould prevail, there would be two incon- 
ſiſtent decrees of the ſame court; one in favour of the will of 
1681, and another againf? it: that where two parties are con- 
tending in this court, and one releaſes his pretenſions to the 
other, there can be no colour to ſet this releaſe aſide, becauſe 
the man that made it had a right; for by the ſame reaſon there 
can be no ſuch thing as compromiſing a ſuit, nor room for any 
accommodation ; every releaſe ſuppoſes the party making it to 
have a right; but this can be no reaſon for its being ſet aſide, 
for then every releaſe might be avoided. Beſides, this releaſe 
1s very particular, it being of all lands deviſed, or mentioned to 
be deviſed. Indeed, if the party releaſing is ignorant of his 
right, or if his right is concealed (a) from him by the perſon 
to whom the releaſe is made, theſe will be good reaſons for 
the ſetting aſide of the releaſe. But no ſuch thing is pretended 
in this caſe, and ſolemn conveyances, releaſes and agree- 


ments made by the parties are not lightly to be blown off and 
ſet aſide. (1), 
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(1) So, Stapilton v. Stapilten, 1 Atk, 10, Pullen v. Ready, 2 Atk. 59% 
Thea 


Cory. v Cory, 1 Vez. 19. 


De Term. S. Trin. 1721. 


Then his lordſhip repeated the proofs made in this cauſe on 
the part of the plaintiff, which were but dark and doubtful, 
ſaying, he did not, on the whole, believe that Sir Thomas 
Cann the teſtator did actually make a latter will, though there 
might be ſome intentions and preparations for that purpoſe ; 
and it was not clear how the court could have come at 
it, even if there had been full proof of a latter will. How- 
ever, there being no ſuch proof, that was not the preſent 
queſtion ; but here having been a decree, a releaſe and a re- 
compence for ſuch releaſe, there could be no colour for re- 
lief. | 
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Caſe 209. 


Lord Chan- 


cellor 
M aAaccLles- 
FIELD. 


One dies in- 
debted by cove- 
nant mote than 
all his perſonal 
aſſets can pay, 
and leaving real 
aſſets ſufſicient, 
the widow 1hall 
have her bona 
paraphernalia, 


DE 


Term. S. Michaelis, 1721, 


Tipping verſus Tipping (1). 
A By articles before marriage covenanted for himſelf ant 
* his heirs, with the wife's truſtees, to lay out 3500! 
in a purchaſe of land to be ſettled on the wife for her jointute, 
remainder to the firſt, &c. ſons of that marriage in tail male 
ſucceſſively, and died inteſtate without iſſue, leaving aſſets in 
fee deſcending to his nephew, who was his heir at law, but 


the perſonal eſtate was not near ſufficient for the ds: of 
his debts, 


in regard the creditor does not ſuffer thereby, there being real aſſets for him. 


[430 ] 


(a) 1 Ro. Abr. 
IIs 
he court di- 
vided as to this 
point. 
A ſpecific or 
other legatee 
ſhall Rand in 
the place of a 
bond or judg- 
ment creditor, 
if theſe take 


The widow who was adminiſtratrix, brought her bil 
againſt the heir, to compel him to make good her jointure, 
and to have the deficiency of the perſonal] ſupplied out of the 
real aſſets, and having jewels, &c. which were her bona para- 
Phernalia of the value of 200 l. and upwards, the queſtion was, 
whether they in the firſt place, and in eaſe of the real aſſets, 

ſhould be liable to ſatisfy this covenant, ſince bona parapher- 
nalia were perſonal eſtate, and the rule was ſaid to be, that al 
the perſonal ought to be applied in exoneration of the real 
eſtate. 


Lord chancellor : J take it, that bona paraphernalia are (6) 
not deviſable by the huſband from the wife, any more than 
heir-looms from the heir, fo that the right of the wiſe to tht 
bona paraphernalia is to be preferred to that of a legatee. If the 
huſband by his will gives a leaſe or a horſe, or any ſpecific le- 
gacy, and leaves a debt by mortgage or bond in which the 
heir is bound, the heir ſhall not compel the ſpecific legatee to 


their ſatis faction out of the perſonal eſtate. 


jr OO. AE 


(1) Reg. Lib. B. 1721. fol. $41. 
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De Terim. 8. Michaelis, 1721, 


| part with his legacy in eaſe of the real eſtate; but thoubh” the Tir rue w. 

creditor may ſubject this ſpecific legacy to his debt, yet the Iireixe. 
ſpecific or any other legatee ſhall in equity ſtand in the place (1) 
of the bond-creditor or mortagee, and take as much out of tha 
real aſſets, as ſuch creditor by bond or mortgage ſhall have taken 
from his ſpecific or other legacy. Wherefore, if a legatee ſhall 
have this favour in equity, much more ſhall the wife be pri- 
vileged with reſpect to her bona paraphernalia, which are pre- 
ferred to legacies, Indeed, were the rule of equity otherwiſe, 
| 2 ſpecific legatee ſhould compel the application of the bona 
= WF 10r4phernalia to pay any debt in favour and eaſe of his ſpecific 
ol, WE |egacy. Whereas bona paraphernalia are liable only (2) to 


re, debts, and in favour of creditors, not of an heir; but any cre- 
als WW fitors by ſpecialty are wholly unconcerned in this queſtion, 
in they being by reaſon of their bonds, c. in all events ſecure, 
but which muſt make it indifferent to them whether they are paid 
tei out of the real aſſets, or out of the bena paraphernalia ; for ftill ? 


they are fire of being paid; and putting the creditors out 
of the caſe, the bona paraphernalia ſhall be retained by the wife, 


do the lord chancellor denied it to be a rule, that in all caſes The perſonal 
. Te . % Eſtate not to be 
tne perſonal is applicable in eaſe of the real “ eſtate, for it app in eufun 


(hall not be ſo applied, if thereby the payment of any legacy the real, to the 
| defeating of any 
(3) will be prevented, much leſs where it will deprive the legacy, 


widow of her bona paraphernalia +, | 17 


bil 
ture, 
f the 
para- 

Was, 
iſſets, 
rpher- 
at al 
e real 


(1) Vide Clifton v. Burt, ante, 678. 
(2) 39, Selon v. Corbett, 3 Atk. 369. Graham v. Londonderry, 3 Atk, 393. 
| (3) Vide Oneal v. Mead, ante, 694. : 


So deerecd by the lord chancellor Macclesfield in the caſe of Puckering and 


re (6) aher, the ſame term. f. ais, 1; ,, Carte * 
than SE, 4 . I 2 

to the 

If the Dalſton verſus Coatſworth, Caſe 210. 
Gc le- : : | At the Rolls. 
ich the HE plaintiff brought a bill for relief againſt the ſup- „ 


ater ill is ſup» 
: tied term in ſuch a manner as that after his and his wife's pa”: - Ho 7 
ath 

\ 


ich wife was the defendant) without iſſue, the ſame heir, the party 
claiming under 


k to come to the plaintiff for the reſidue of the term, . 
will gecreed to 
hold and enjoy, and the heli or n of the deed, & c. to "The 
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lee. of a deed, by which the plaintiff's uncle had Where a deed 
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DatsToN v. 
CoaTs- 
WORTH. 


[ 732 ] 


140 Vide 1 Vern. 
1207. 308. 


(I) Moor 823. 


De Term. 8. Michaelis, 1721. 


The plaintiff 8 unde was dead without iſſue, and the de. 


fendant the wife had burnt the deed. 


The defendant by her anſwer but faintly denied it, (vjz,) 
that ſhe did not remember ſhe ever burnt or re o6s the ſaid 
deed. : 


The witneſſes ſwore the limitations of the ſettlement to be 
in truſt for the huſband for life, remainder to the defendant his 
wife for life, remainder to the heirs of their bodies [by ore 
witneſs,] remainder to the iſſue of their bodies {by another,] 
and for want of iſſue by the defendant and her buſbard 
remainder to the plaintiff. 


Odjected for the defendant, hk the limitations of the truf 
of the term being to the heirs of the bodies of the defendait 
and her huſband, or to the iſſue of the bodies of the defendant 
andher huſband, remainder over to the plaintiff, ſuch a remain» 
der over of the truſt of the. term was void in law; and 
therefore ſuppoſing the deed to have been ſuppreſled, yet it 
could not, were it to be admitted, profit the paints or make 
bim any title. | 


But by the maſter of the rolls, it is true, where a termi 
limited to a man and wife for their lives, remainder to the 
heirs of their bodies, and for want of ſuch iſſue, remainde 
over, this remainder over being but of a term is void: but a 
the other fide, a term may be limited in the following mannes 
(v) to truſtees in truſt for the huſband and wife for the 
lives, and afterwards for their children, or for their iſſue; a 
for want of ſuch children or iſſue living at the death of tht 
ſaid huſband and wife, then to go over to the plaintiff, an 
ſuch limitation (1) is good; now, fince a term might & 
limited in ſuch manner, I will intend it to have been 0 
limited in the preſent caſe, for every thing ſhall be preſum 
in odium ſpoliatoris. (a). 


Then his honour conſidered in what manner the dectt 
ſhould be pronounced, and he cited the caſe in Hob. 109. 0 
The King and lord Hunſdon verſus counteſs dowager of Arun 
where the king and his farmer under him claimed title by te 


ä — 


(1) Vide Stanley v. Leigh, poſt. 2 vol. 686. | 
attainde 


artic! 
that t 


he wa 
had a 
which 
the Ca 

Th 
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under 


hat th 
defend 


+ See 


01. 5 
2. 


De Term. S. Michaelis, 172 1. 


attainder of Francis Dacres who was attainted of high treaſon, DaLsToxN v. 
and was ſuppoſed to be tenant in tail by virtue of a deed not COATS- 

1 wok rk. 
extant, but vehemently ſuſpected to be ſuppreſſed and with- 


holden by ſome under whom the defendants claimed, and 
therefore it was decreed by the then (a) lord chancellor, with OY Ellef- 
the aſſiſtance of the two chief juſtices (Che and Hobart,) that 

8 the king and his farmer under him ſhould hold the land until 

is 


the defendants produced the deed, and the court made farther 
order thereon; his honour ſaid, that Sir John Trevor his prede- 
en ceſſor had ordered this decree to be ſearched for, the term [ 733 ] 


e, being mentioned in the report, but it could not then be 

found ; however, that he himſelf having ſince ordered farther 
trul ſearch to be made, had found the ſame, under the name of 
dart Hobart, attorney general verſus L + ſo that now Oc per- 


dant ſon might have acceſs to the ſaid decree, 


* That the next caſe of this nature was, that of Of Sanſon (i) 2 Vern. 
EY verſus Rumſey town-clerk of Briſtol, where the defendant 5** 

yet 6 Runſey had articled to give a portion to Sanſon with his daugh- 

make 


ter, and the defendant had the deed in his cuſtody ; the plain- 
tiff ſuing for the portion, and ſetting forth the purport of the 
articles by his bill, the defendant pretended in his anſwer, 
that the articles did vary from what the bill ſet forth, and after= 
wards burnt the articles; all which being made to appear, 
he was committed, and continued under confinement till he 


erm i 
to tht 
1aindet 
but on 


nannet, had admitted the articles to be as the bill had ſet them forth, 
or thei which commitment Was only by an interlocutory order, and 
ie ; u de cauſe never heard, 


ch of the 


2 | The next was that of e verſus Hampden, heard the 14 
tiff, and | 


Sth of December 1708, where the plaintiff claiming as deviſee 


night K under the defendant's father's will; by proof it appeared that 
been J there was ſuch a will, though no exact account was given of 
preſum® de contents thereof ; but inaſmuch as the court was ſatisfied 


t:e defendant had ſuppreſſed the will, and for that (though no 
exact proof was made of the contents) the defendant might 
ear this by producing the will, therefore it was decreed 
hat the plaintiff the deviſee ſhould hold and enjoy until the 
defendant produced the will and farther order. This cauſe 


Ee decrtt 
109. 0 
Arundi 


_ 
oy —— 
* 2 


0 See alſo this caſe particularly Rated in the caſe of Coauper v. Lord Comer, 
3 Vi. 2, 720. 
attains . 


. was 


De Term. 8. Michaelis, 172 Ts. 


8 


' DatsTon v. was firſt decreed by the late maſter of the rolls, then affirmed by 


2 0 the lord chancellor on appeal, and afterwards by the houſe of {of 
lords, (1) | 5 
FW The laſt caſe was that of WWadroff and Burton, Februan mo 
N 1719, and was thus: mo! 
j A deviſe brought his bill againſt the heir, and it being (i © 
5 made to appear that there was ſuch a will, as the plaintiff had ay 
i: ſuggeſted, and that the defendant had deſtroyed it, the lord 8 
he chancellor Parker decreed the defendant to convey the premiſes WG oy 
i to the plaintiff in fee, and to deliver up the poſſeſſion, which WW * 
i» (his honour ſaid) ſeemed to him to be the moſt effeQual ani Ir 
* reaſonable decree. | mot 
; þ. But in the principal caſe the court ſaid, there could be no . . 
i decree for the poſſeſſion, nor any preſent conveyance to the 4 
| # plaintiff, it being only a remainder of a term after the defend- | : 4 
#R ant's death; but let the defendant aſſign over the term to hw 
4 g { truſtees, in truſt for herſelf for life, and afterwards for the 2 
. J plaintiff; and let her bring the deeds relating to the title ints Ti 
3 court, and pay coſts. (2) 395 his w 
Ml : FO and 
WW | the ar 
i | (1) 1 Bro. P. C. 250. ple 
1 (2) Reg. Lib. A. 1722. fol. 232. entered of Eafter term 1723. made 
A 4 | whole 
w | | in a p 
1 Cafe 211. Richmond & ux' verſus Tay leur. more 
1 Lord Chan- | | in the 
1 3 | HE plaintiff brought this bill for the wife's portion: 
IM © ne the caſe was, that upon the marriage of the plaintif' Art) 
Wb 2 Eq- Ca. Ab (Mrs. Richmond's) father James Tayleur with Elizabeth, tit rancf 
| A ig} He et daughter of Anthony IVallinger, 15001. was the mothers owe 
$ ale a decree portion, to which the father added 1000 J. and by articles, u the wh 
"* For fk "If the which the ſaid Anthony Malling ty, it was agre leur ha 
„ | , y Mallinger was a party, it was 28 
bl | ur; keyg that the wife's 1500/7. and the huſband's 10001. ſhould h and th: 
bt a ie, Jaid out in the purchaſe of land, within a, year after the mit 3 
3 the court will riage, which ſhould be ſettled to the uſe of James T ayleur ti olut 
3 nor fit It kde. 1, band for bis life, remainder to Elizaberh the wife for ball fe t. 
br life, remainder to the firſt, &c. ſons of the marriage ſuc- ſhould } 
1 . ; ; po ſame m 
735 ] ceſiively in tail male, remainder to truſtees for 1000 Je | 
to raiſe portions for the daughters of the marriage, if no ſok — 


un 


3 


De Term. S. Michaelis, 1721. 


(v;z.) if but one daughter, 1000 J. if two 1500/7, betwixt 
them, if more, 500 J. a- piece. Proviſo, that if before the 
money laid out in the purchaſe, the plaintiff's father and 
mother, (viz.) Tayleur and his wife, or either of them ſhould 
die, leaving iſſue only one daughter, then that daughter ſhould 
have the whole 2500 J. Alſo the huſband Tayleur covenanted, 
that if his intended wife ſhould die before him, he would 
leave, after his death to the iſſue of the marriage 500 J. be- 
ond what was before ſettled. 


In 1689 the marriage betwixt the plaintiff's father and 
mother was ſolemnized, and in 1695 the plaintiff's mother 
(Mrs. Tayleur) died, leaving iflue only the plaintiff; now mar- 
ried to the other plaintiff Richmond, which marriage he gained 


Rich mox# 
Rs, 
TAaYLEVR, 


the | + by corrupting the ſervant, and without the father's conſent, 
nd having himſelf no eſtate, and * a bankrupt. within a 
i ? year after the marriage. | 
5 The plaintiff's father (James Tayleur) after the death of 
his wife, brought a bill againſt his daughter the now plaintiff, 
and her grandfather Anthony Mallinger, (who was a truſtee in 
"WT tic articles) praying that he might be relieved againſt the 
lapſe of time, for that the purchaſe, with the 2500 J. was not 
made within a year, and that his daughter might not claim the 
whole after his death; that he was willing to lay out the 25001, 
in a purchaſe, but inſiſted that his daughter ought not to have 
| more than ſhe would have had, if the . had been made 
15 in the mother's life-time. 
2 dithony falinger the father of Tayleur's late wiſe, and 
1k, the grandfather of the now plaintiff the infant, by his anſwer, [ 736 ] 
others alowed it to be hard that Tayleur ſhould be obliged to leave 
cles u de whole 2500 J. to his daughter after his death; that Tay- 
agree kur had been from time to time inquiring after a purchaſe, 
ould and that it was not through his neglect a purchaſe had not been 
+ inal made. After which the cauſe was heard by conſent, and an 
n abſolute decree made (without giving the infant a day to ſhew 
for de cauſe to the contrary) whereby it was directed that the 2 500 J. 
ige ſuc ſhould be laid out in a purchaſe of land to be ſettled in the 
oo ſame manner as if the purchaſe had been made in the mother's 
no ſol — ä Ch | X — 
( 


24 3 


+ See this ated i in the caſe of Jaceb/on v. Williams, ante, 382. 
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An infant ag- 
grie ved by a de- 
crete not bound 
to ſtay till he is 


of age, but may 


apply as 100n as 
he thinks fit to 
re ver ſe it, and 
may do this 


either by bill of 


review, rehear- 


De Term. S. Michaelis, 1721. 


life-time, by which the daughter would have been entitled ta 
the 1000/7. and the 500 J. only, and it was referred to the 
maſter to ſee the purchaſe and ſettlement made; accordingly 
the maſter did approve of a purchaſe, and of the ſettlement 
thereof, whereby 10007. and 500 J. was ſecured to the now 
plaintiff the daughter, on the father's death. Afterwards Toy- 
leur the father married again, and left ſeveral ſons. 


And now the plaintifis, Richmoud the huſband and his wife, 
brought their bill, ſuggeſting that this decree was gained by 
fraud and colluſion, and ought to be ſet aſide, and the whole 
2500 l. paid to him. 


The defendants at firſt pleaded the decree and report; but 
the plea being over-ruled, they inſiſted upon them by their 
anſwer, 


Lord chancellor: The articles are blindly penned ; however, 
the plaintiff's bill is grounded upon the fraud and colluſion 
made ule of in obtaining the former decree againft his wife, 
then a tender infant; and if any fraud or ſurpriſe upon the 
court had been proved, I would have ſet aſide the decree ; but 
on the contrary, it appears that the court was fairly and fully 
appriſed of the caſe, of the articles, and of the point in quel- 
tion, viz. the lapſe of time, and hath thought fit to makea 
decree, which, as it may be a juſt one, therefore I will not {et 
aſide. And the plaintiff having been a bankrupt, obtained his 
wife in manner as above, and not being able to maintain her, 
let the 1500 J. and intereſt ſince the father Tayleur's death be 
brought before the maſter, the intereſt thereof to be applied 
for the maintenance of the wife and child, with liberty to the 
wife or child to apply, if the huſband dies. (1). 

Note; In this caſe it was held, that where an infant con- 
ceives himſelf aggrieved by a decree, he is not under a ne- 
ceſſity to ſtay till he comes of age before he ſeeks redreſs, but 
may apply for that purpoſe as ſoon as he thinks fit; neither is 
he bound to proceed by way of rehearing or bill of review, but 
may impeach the former decrce by an (2) original bill, in 


ing or by original bill, aledging ſpecially the errors in the former decree, 


ä — 


(2) Vide LA v. Manſeli, poſt. 2. 
vol. 73. Gallcy v. Baer, Ca. temp. 


0 (1) Reg. Lib. B. 1721. fol. 462. 
Tal, 0 
3 Atk. 811. 
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3 which it will be enough for him to ſay the decree was obtained RicumonD 4 | 
by fraud and colluſion, or that no day was given him to ſhew Py | | | 
/ cauſe againſt it; and Mr. Cottingham (his lordſhip's ſecretary) Terres ; . 
t acquainted the court that Mr. Vernon, in caſe of an erroneous 3 
x d&cree againſt an infant, uſed always to adviſe the bringing of [ ] 
= an original; bill to ſet it aſide, but in ſuch bill to alledge ſpe- E ; 
cially the errors in the former decree, 1 
ey | ab 
* f 


e Oclebar verſus Fletcher and the Duke of Kent. Caſe 213. 


At the Rolls, 
oO February 1716, the defendant Fletcher being ſeiſed in 2 Eq- Ca. Ab, 


K TEA — -- - s = 2 — 7 

- 6 SHIP, > — . — — 
C 22 * v 
> 3 22 4 — 


5 E — 
LEE 1 
BY 3 — . — P h 
— 244 


. ; ; 108. pl. 2. 
ut fee of ſome lands in Bedſordſbire, borrowed * 15001, of the A eder ſeiſed 
elt Jainti A . 7 . of land in fee, ö 
plaintiff Orlebar (one of the maſters in chancery) on a judg- e | 
ment. Afterwards, (v/z.). Auguſt 20, 1717, the defendant eee then | 
" | a Us t to 5 
er, Hlercher articled with the other defendant the duke of Kent, to C. 266 ts F 
on WW. ©! tbe premiſſes to the duke, in confideration of 50007. to eee, 
: : ; ws ed 
fe, be paid down, and 650/, to be paid at Chriſimas then next, the tho' the judge 
| t credit 
the duke to be let into poſſeſſion at Michaelmas; ſubſequent to Es 
but which tranſactions, the defendant Fletcher becoming a bank- for mans tum 
EY ; ; : | his proportion 
ally rupt, the plaintiff Mr. Orlebar brought his bill againſt the with the bank- 


- t's credit 
due of Kent, Fletcher the bankrupt and the aſſignees under whether be pu 


the commi ing 18 : nut extend the 
ommiſſion, praying that the 650 J. remaining in the tends in; ah 


duke of Kent's hands, might be paid to the plaintiff, towards purchaſer's 


5 WEE C. hay- 
atisfaction of his judgment. | 2 


: De 8 : | before the bank» 
ruptcy, and this not prejudicing the creditors. So if A. the trader gives judgment to B. and 


articles tor a valuable conſideration to ſell to C. and then becomes a bankrupt, it ſeems the 
_ Jacgment ſhall bind the lands in the hands of C. who artieled to buy them; but whatever money 

the purchaſer was to pay the bankrupt, the ſame ſhall be liable to the bankruptcy. 
1738 ] 


Upon the opening of the cauſe the. maſter of the rolls obſerved, 
that by the ſtatute of 21 Fac. 1. cap. 19. ect. ꝙ. it is pro- 
vided, © that creditors by judgment, ſtatute or recognizance, 
* whereof no extent is ferved or executed on a bankrupt be- 
fore his bankruptcy, ſhall not be relieved for more than a- 
* ratable part of their juſt debt.“ = | 


To which I replied, that the words [mall not be. relieyed 
for more, Sc.] imported only, that they ſhould not have relief. 
"pon, the commiſſion ; + but if they could extend the defendant's 


— eee eee 


Ahead, | : 2 ; —_—_— — 
hich | + See the caſe of Sir George Newland and Beckley verſus =—, ante, 92. 
24 4 land, 


Ste > 


T7 — 
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OrtEBAr v. land, they were to be left at liberty; that the ſtatute only te. 
FLzIchER, ſtrained the judgment creditor from proceeding againſt the 
perſonal eſtate of the bankrupt ; but as to the real eſtate upon 
which the judgment was an actual and veſted lien, it could 
never have been the intention of the parliament, to deveſt : 
_ ereditor of this right; beſides, the other words of the ſtatute 
[without regard had to the penalty] might intend this clauſe 
to be ſatished by relieving againſt the penalty. 


However, the court interrupted me while I was ſpeaking 
to this point, and ſaid this was attempting to diſturb what 
was already ſettled ; that it had been determined at law, that 
where a judgment was not ſerved or executed, the Cognizee 
thereof ſhould only come in pro ratd with the other creditors 
of the bankrupt. 


739 J 


Then J urged that theſe articles by Fletcher before his bank- 
ruptcy, to ſell the land to the duke of Kent, eſpecially when the 
duke had paid the greateſt part of the purchaſe money and was 
in pollethon, were as a ſale in equity: that if a trader ſeiſed 
of land in fee, ſhould confeſs a judgment to A. and then fell 
the land to B. and afterwards become a bankrupt, though 
A. the judgment creditor could not come in upon the bank- 
rupt's eſtate for any more than his proportion with the other 
creditors, yet he would be at liberty to extend his judgment 
againſt the purchaſer, who bought the land prior to the bank- 
ruptcy ; which ſeemed to be admitted, | 
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But in the principal caſe the court ſaid, that the duke if 
Kent could rot be deemed a purchaſer, until he had paid the 
.* 6g ol. which, remaining in the duke's hands, was part of 
the perſonal eſtate of the bankrupt, and muſt be liable to his 
creditors : that the duke was not to be compelled to pay it 
unleſs upon his having a good title, which was to be made 
him by tne aſſignees of the commiſſion of bankruptcy, who 
had the legal eſtate of the PI aſſigned to them by the 
commiſſioners. 
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Whereſore per (1) cure let the aſſignees convey the pre- 
miſſes in fee to the duke of Kent, in the ſame manner as the 


—— — 


(1) Reg Lib. B. i721. fol. 10. A bare order of diſmiſſal upon hearing the 
pleadings opened and the ſtat. of 21 Jac, 1. read. 
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bankrupt had articled to do, they ſtanding i in his place, and 


in conſideration of this, let his grace pay the 650 J. the re- 


mainder of his purchaſe money to the aſſignees for the benefit 
of the creditors z and as to the plaintiff Mr. Orlebar, the 
judgment creditor, he muſt come in for a proportion only 
with the reſt of them, 


Lon gford verſus Eyre. 


HE lady Clutterbuck, before her marriage with Mr. 

Rumſey of Briſtol, did, with his conſent, convey her 
eftate to truſtees to ſuch uſes and for ſuch eſtates as ſhe 
ſhould by deed or will, or by any writing in the nature of a 
Having afterwards married Mr. Ramſey, ſhe 
made her will, and thereby deviſed theſe lands: there were 
four witneſſes to the will, one of whom was gone beyond 
ſea, two ſwore that they ſaw the will executed by the teſta- 
trix, ard that they ſubſcribed the ſame in the preſence of th: 
teſtatrix; the third ſwore that he ſubſcribed the will as a 
witneſs in the ſame room, and at the requeſt of the teſtatrix. 


will, appoint. 


The lord Cowper (before whom the cauſe was firſt heard) 
doubted as to the proof of the execution of this will, but 
would declare no opinion on the point until farther applica- 
tion, ſaying, that the heir at law, who was then an infant, 
might by that time come of age. And now this matter coming 
on again before the lord Macclesfield, it was urged, 1/, that 
the witneſs ſubſcribing this will in the ſame room with the 
teſtatrix, was the ſame as in her preſence ; nay, it had been 
reſoived in Sir George Shiers's caſe (a) that though the wit- 
neſſes ſubſcribed their names to the will in another room, 
yet there happening to be a window in that room, through 
which the teſtator might ſee them, it was well enough. 
ly. It was inſiſted, that if the will was not good as ſuch, 
yet this was a writing in nature of a will: and foraſmuch as 
the appointee in this caſe was not in by the will or writing 
of appointment, but by the original conveyance, the wri- 


ting in queſtion would de a good n though not a 
good will. ; 


Lord 


OxLEIAR b. 
FLETCHER, 


L 740 | 


Caſe 213. 
Lord Chan- 


cellor 
Maccules- 


FIELD. 
2 Eq. Ca. Ab. 
660 pl. 6. 
762. dl. 
A wie. prove 
ing a will of 
land, ſwears that 
he ſubſeri bed it 
in the {ame 
room, and at 
the teſtator's 
requeſt ; held 
g00d, tho' not 
laid in the teſ- 
tator's preſence. 


(a) Salk, 688, 
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LoxGroRD Lord chancellor: the proper way of examining a witneſs to 


v. EYRE. prove a will as to lands, is, that the witneſs ſhould not only 
a —_—y. prove the executing the will by the teſtator, and his own ſub. 


land, ought to ſcribing it in the preſence of the teſtator, but likewiſe that 
prove that the 


Will waz exe- the reſt of the witneſſes ſubſcribing their names in the preſence 


__ nth Hog of the teſtator; and then one witneſs proves the full execution 
Slices tn | 


in the preſence of a will, ſince he proves that the teſtator executed it; and 
of the two other 


Araelſes, and like wiſe that the three witneſſes ſubſcribed it in his preſence, 
that thev ſub- 
(cribed in the preſence of the teſtator. 


But this is not done in the principal caſe, 


2%, He held that the bare ſubſcribing the will by the 
witneſſes in the ſame room did not neceſſarily imply it to be 
in the teltator's preſence : for it might be in a corner of 
the room, 11 a clandeſtine fraudulent way; and then it would 

not be a ſubſcribing by the witneſs in the teſtator's preſence, 
merely becauſe in the ſame room; but that here it being 
ſworn by the witneſs, that he ſubſcribed the will at the requeſt 
of the teſtatrix, and in the ſame room, this could not be 
fraudulent, and was therefore well enough (1). 
Power to ap- 3dly, His lordſhip much doubted, whether this will would 


int an ule of . | . 
Load by deli or have been a good appointment, had it not been executed 


will. Awill purſuant to the ſtatute of frauds; becauſe when a power is 
atteſt d by two 


witneſſes nota given to appoint the uſes of land by * deed or will, the will 
4 501 d . » * R 
mant; becauſe muſt be intended (4) ſuch a one as is proper for the diſpoſition 


e We of land; conſequently ſubſcribed by three witneſſes in the 


intended ſuch a preſence of the teſtator; for this is within all the incon- 
ef of veniencies that the ſtatute of frauds intended to prevent, and 

FRG : + R : 
land. So tho" the other words in the nature of a will mean the ſame as 
the words arc, | 


or other wi. Aa will, which muſt therefore be ſubſcribed by witneſſes in 
e et” the preſence of the teſtator. But for the reaſons aforeſaid it 


[*742 ] Was declared this was a good will both as to the real and 


(a) Vide Wag- perſonal eſtate, 
Kaff verſus f 
Wagſtaff, vol. 2. 258. 


—— — 


(1) Vide Darmer v. Thurlaud, pot, Price, Doug. 229. Caen v. Dadi, 
2 vol. c. Stonzbouje ve Eveiyn, poſt. Ero. Cha. Rep. 99. as to the ſeveral 
3 vol. 254. Grylev. Grvle, 2 Atk.176. requiſites of the ſtatute of frauds with 
Gray/on v. 1thinjon, 2 Vez. 454. Carle- reſpect to deviſes. 
zou v. Grifin, 1 Burr. 549. Right v. 


Hollin oſheac's 
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Hollingſhead's Caſe. 


A Is partner with B. in the trade of a mercer. 4. dies 

* inteſtate, and C. his adminiſtrator brings a bill in equity 
againſt B. for an account of the partnerſhip effects. Where- 
upon the cauſe is heard, and an account being decreed, the 
matter makes a report, by which it appears, that there is 
nothing due from the defendant to the plaintiff, C. takes 
exceptions to the maſter's report, and then dies, and the now 
plaintiff having taken out adminiſtration de bonis non of A. 
brought his bill of revivor to revive theſe proceedings. 


Caſe 214. 
Lord Chan- 


celler 
MaccrEs- 
FIELD. 


2 Eq, Ca. Ab. 
2. note to pl 3. 
579 pl. *. 

On a bill in e- 
quity being a- 
bated by death, 
the executor 

or adminiſtrator 
barred by ſta- 
tute ot limita- 
tion, if they do 
not revive with - 


in fix years; but not after a decree to account, 


The defendant pleads the ſtatute of limitations, and that 
above {ix years had paſſed after the death of the firſt admini- 
ſtrator and the plaintiff*s taking out letters of adminiſtration, 
before the filing of the bill of revivor. 

For the plaintiff it was argued, 1/7, That the ſtatute of 
limitations was an improper plea in zhis caſe; that praying to 
revive was praying to ſtand in the place of the firſt plaintiff 
which the plaintiff when he had revived would do, and 
conſequently would not be barred by the ſtatute of limi- 
tations, fince it was not pretended but that the firſt ſuit 
was brought in time. 24h, That a decree of the court of 
chancery was in nature of a judgment; and it could not 
be thought a judgment. was within the ſtatute of limita- 
tions: for even a ſpecialty was not; and a decree, though 


| only to account, was ſtill a decree. 3dly, That there was no 
| reaſon this caſe ſhould be taken as within the ſtatute of 
| limitations, becauſe the defendant, in the caſe of an account 
| (where each ſide are actors) if he thought fit, might revive, 


and ſo the delay of the plaintiff not to be objected by the 
cefendant in whoſe power it was to have prevented any ill 


| conſequence ariſing therefrom. 


Attorney general Raymond contra: It is true, when the plain- 


uff has revived, he ſtands in the place of the plaintiff in the 


original bill; but this plea is pleaded in bar of reviving, and 
until then the plaintiff does not ſtand in his place; and we 


may well object, that by the ſtatute of limitations he ought 


to 


[ 743 J 
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De Term. 8. Michaelis, 1721. 


to have come ſooner; to which the court ſeemed to incline, 
As to the ſecond objection, he obſerved, that this decree being 
only to account, was but interlocutory, and it did not appear 
by ſuch decree that one farthing was due from the defendant to 
the plaintiff ; ſo that it eſtabliſhed no debt, nor was it evidence 
of the plaintiff*s having any juſt cauſe of ſuit, With regard to 
the third objection, he admitted either ſide might revive in this 
caſe ; but it would be hard to put the defendant to revive a 
chargeable ſuit againſt himſelf, when he might be ſatisfied in 
his conſcience that nothing was really due, and here was room 
for the court to intend fo in this caſe, when the maſter, after 
examining into the matter, had reported nothing due; and 
though by exceptions being put in to the report, ſuch report 
was ſuſpended, yet the plaintiff ſhould not have ſlept fix years 
after the adminiſtration taken out, 


Lord chancellor: The ſtatute of limitations ſpeaks nothing of 
bills in equity, yet theſe are conſtrued to be within it. The 
caſe of not reviving a decree which is only to account, is with- 
in all the miſchief deſigned to be prevented, viz. to ſue a man 


after his vouchers may have been loſt, or his witneſſes dead. 


For if the party may delay fix years before he revives his bill, 
he may by the ſame reaſon forbear twenty-ſix, thirty-ſix or 
forty- ſix years. There can be no doubt but that if this were 
only a bill and anſwer, and the ſuit abated, the executor muſt 
bring his bill of revivor within fix years, elſe the ſuit would be 
barred, Now the reaſon holds ftill as ſtrongly in caſe of 2 
decree to account, which is in nature of a judgment quad 
computet; where, if the plaintiff had died, his executor or 
adminiſtrator could not formerly carry it on, as now by the 
late ſtatute he may; and though it may ſeem a material objec- 
tion, that when there is a decree to account, the defendant as 
well as plaintiff may revive; it would however be very hard 
for equity to force a man to revive a ſuit againſt himſelf at the 
ſame time that he ſwears he owes nothing. 


Therefore let the plaintiff amend his bill, and the defend- 
ant his anſwer, to bring the matter more fully before the 
court. 4 


After which the defendant died, and one Beecher admini- 
ſtring to him, the plaintiff brought another bill of revivor; 
| whereupon 


be 
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whereupon the defendant Beecher pleaded the ſtatute of limita= Horkixe- 
tions, and coming to be argued before lord chancellor King in skfad's 
Mich. 1727, his lordſhip diſallowed the plea, ſaying that a bill a 


j : ; | | 
5 | of revivor after a decree to account, was in nature of a ſez. fa [L 745 J 
V and not within or barrable by the ſtatute of limitations; though 


the demand ſeemed to be a very ftale one, and not to be 
countenanced. | | 


Savile verſus Savile. 0 Caſe 215. 
Lord Mac- 
N this cauſe there was a decree (ixter al.) for the ſale of ©-ESFLELD. 
Halifax-houſe in St. James's Square, to the beſt purchaſer n 
before the maſter, and Thomas Frederick eſq. was reported the Ames © 
1 : ; \ ore a maſter 
belt bidder at 10 500 J. having made 1990 /. depoſit. ſubmitting to 
of Geet | forteit his de- 
poſit, not bound to proceed in the purchale. 


5. 
* 


On the days of petitions aſter Hillary term it was prayed, 
that Mr. Frederick might compleat his purchaſe, and pay the 
remainder of the purchaſe- money; upen which Mr. Frederic# 
by his counſel declared that he elected to loſe his depolit, 


But the lord Nettingham grandfather and guardian to the 
young ladies the plaintiffs (who were the daughters and co- 
heirs of William late lord marquis of Halifax by lady Mary 
Finch) infiſted, thac Mr. Frederick being the beſt bidder ought 
to pay the reſidue of the purchaſe-money, and being preſent 
himſelf urged, that this contract, ſince it was made with the 
court in truſt for the plaintiffs, could not (as he thought) be 
diſcharged upon any other terms, than payment of the reſidue 
of the purchaſe- money: that had it been the caſe of a private 
contract between party and party, and ſo much money paid as 
earneſt, there could be no reaſon to imagine, that becauſe the 
intended purchaſer paid ſo much by way of earneſt, therefore 
de ſhould be at liberty to get off from the bargain by loſing his 
earneſt ; and ſurely the contract made with the court was at 
leaſt as ſtrong as if made with the party that if there had [ 746] 
been no depoſit, it would hardly have been a queſtion but | 
that the party ſhould have been compelled to pay the whole 
purchaſe-money, and could it be imagined that the contract 
was the weaker becauſe there was a depoſit? This would be in- 
| Verting the very ſenſe and meaning of the parties, and to con- 

true 
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Savits v. ſtrue that a depoſit ſhould weaken inſtead of ſtrengthening the 


contract: that forfeiting the depoſit was ſurely the moſt un- 
equa] way that could be; for it made no alteration, whatever 
the depoſit was, whether greater or ſmaller ; and therefore in 
the cate of Morrett verſus Bennett +, where the depoſit was 
ten thouſand pounds, the whole depoſit was forfeited, and if 


in that caſe it had been but one thouſand pounds, yet only ſo 


much as had been depoſited could be forfeited ; from whence 
it ſezmed, that as the depoſit might bear a very great diſpro- 
portion to the value of the eſtate, it could conſequently be no 
proper meaſure of ſatisfaction to the ſeller, for the buyer's 
receding from his contract; that as the ſeller was bound to fell, 
ſo ought the tye to be mutual upon the buyer alſo. 


Lord chancellor took notice that more had been urged by the 
lord Nottingham than he had ever heard on this ſubject, but 
that ne had taken good advice and well conſidered before he 
made the like order in the other caſes: that according to his 
apprehenſion, a court of equity ought to take notice under 
what a general deluſion the nation was at the time when this 
contract was made by Mr. Frederick, when there was thought 
to be more money in the nation than there really was, which 
induced people to put imaginary values on eſtates : that 2s 
upon a contract betwixt party and party, the contractor would 
not be decreed to pay an unreaſonable price for an eſtate, ſo 
neither oucht the court-to be partial to itſelf, and do 
more upon a contract made with itſelf, or carry that 
farther, than it would a contract betwixt party and party. On 
the other hand the court might be ſaid to have rather a greater 
power over a contract made with ige than with any ether. 


That the depoſit was ſuppoſed to be a proper pledge for ſe- 
curing the ſeller in cafe the intended purchaſer ſhould after- 
wards go off; and had it not been ſufficient, the other {ide 
might have moved to have ſuch depoſit increaſed; but being 
thought a ſufficient pledge, it was puniſhment enough if the 
party that made it was to loſe it, and fatisfaflion enough to the 
ſeller, if he was to have the benefit of keeping the depoſit: 
that in this caſe the depoſit was near a tithe of the purchaſc- 


—— — 


+ Determined in this court ſome little time before: as was alſo the caſe of 
Dr. Tenni/on verſus Lord Bulkley ; in both which cafes the beſt bidders upon loſing 


their depoſits were diſcharged of their contracts, 


money; 
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money; ſo that if the ſeller could get as much within 1000 7. 
of any other purchaſer, he would be no loſer ; and if he could 
not get ſo much within 1000/7. then it would appear to be 
dear ſold ; and conſequently a bargain not fit to be executed 
by this court : that the court had made ſeveral orders in caſes 
of this nature, attended with ftronger circumſtances; as 
where the eſtates were greatly incumbred, and the creditors 
would loſe their debts if the bargains did not proceed; but an 
hardſhip ought not to be decreed againſt one, in order to pre- 
vent it's falling upon another: and if thoſe orders ſhould be 
diſcharged, whereby others got off from contracts by loſing 
their depoſits, it would make great confuſion; and their mo- 
ney muſt be brought again into court. The beſt way certainly 
was, for the court to be uniform in it's reſolutions. 


Wherefore it was ordered that Mr. Frederick ſhould loſe 
his depoſit of 10001. and be diſcharged of his contract. (1). 


_ 


SAvILE wv. 


SAviLE. 


[ 748 ] 


(1) Sed quære whether this be now the law of the court. 


Pleydell Widow and Execu- Y 
trix of John Pleydell, de Ee 


Randolph Pleydell and 


HE plaintiff's bill (inter al.) was to have the direction 
of the court touching two ſeveral ſums of 4007. and 


. 400 J. deviſed by the will of John Pleydell her late huſband. 4 wist 
5 e- | B. this 0 good, and muſt be intended, if A. die without ive living Keg 4% 
after- ” | 

r fide The caſe was thus: John Pleydell having no iflue by the plain- 

being tiff Elizabeth his wife, had two brothers, the defendants Ran- 

if Fu a:1h and Champneys Pleydell, and by will dated May 1719 gave 

to the 


all his money and ſecurities for money to the defendants his 
laid brothers in truſt to pay 2007. to his wife abſolutely, and 
to pay the intereſt of all the reſt of his money to his wife for 


— 


Caſe 216. 
Lord Mac- 


CLESFIELD, 


2 Eq. Ca. Ab, 
347« pt; 3. 


Deviſe of 400f, 


| (1) Vide Nicholls v. Hooper, ante, 198. 
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PuzyDeLL her life. After her death he gave the intereſt of 400 l. part 


r 


= ants: of the reſidue, to his brother Randolph Pleydell for his life, then - 
do his firſt ſon, payable to him until he ſhould attain his age of mh 

N 21; at which time he was to be paid the principal ſum of 
ö 4007. But if ſuch eldeſt ſon ſhould die before his age of 21, 5 


then the teſtator deviſed the intereſt of the ſaid 400 J. to the 
ſecond ſon of the ſaid Randolph Pleydell until his age of 21, and 
then to pay him the principal ſum of 400 J. and in caſe of his 
death before 21, to the third, fourth, Sc. ſons of the ſaid 
Randolph Pleydell in like manner. He alſo gave the intereſt of 
L 749 1 another ſum of 400 l. to his ſaid other brother the defendant 
Champneys Pleydell for his life; and after his death the intereſt 
to go to the firſt ſon of this Champneys until his age of 21, 
when the principal ſum was to be paid him: but if it ſhould 
happen that his firſt ſon ſhould die before his age of 21, then 
the intereſt to be paid to the ſecond ſon of Champneys until his 
age of 21, at which time the principal ſum of 400 J. was to be 
paid to ſuch ſecond ſon ; but if he ſhould die before 21, to the 
third ſon. After which came a clauſe, © that if either of the 
<« ſaid teſtator's brothers (the defendants Randolph or Chant- 
„ neys Pleydell) ſhould die without iſſue, in ſuch caſe his ſhare 
« was to go to the teſtator's right heirs.” And the teſtator 
made his wife executrix and reſiduary legatee. 
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The cauſe was heard before the maſter ef the rolls, who decreed, 
that as to the ſaid two ſums of 400 l. and 400 l. if the defendants 
Randolph and Champneys Pleydell ſhould die without iſſue /iving 
at their death, then the ſhare of him or them ſo dying ſhould 
belong to the right heir of the teſtator John Pleydell, and not 
to the plaintiff Elizabeth the executrix; but if it ſhould hap- 
pen that the defendants Randolph and Champneys Pleydell ſhould 
| die, leaving iſſue, which iſſue ſhould alſo die before the age of 
| 21, in ſuch caſe theſe ſhares ſhould fink into the re/duum oi 
| the teſtator's perſonal eſtate. 


in] From this decree the plaintiff appealed to the lord chancall 
1H . inſiſting that if either of the defendants Randolph or Champneji 
381 Pleydell ſhould die without iſſue, his 400 l. ſhould go to the 
plaintiff the executrix and reſiduary legatee, and not to the 
heir of the teſtator John Pleydell; for that the limitation of this 
4001. to the right heir of the teſtator after a death without 


[ 750 ] iſſue, was too remote a poſſibility in caſe of a limitation oi 
mone), 
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money, for which 1 cited 2 Vent. 349. Broadhurſt and Rich- 
ardſon, and Love and Mindbam's caſe, Sid. 450. as alſo ſeveral 
others in (a) Pollexfen's Reports. 


Lord chancellor: There is a great difference between a li- 
mitation of a truſt of a term for years in ſuch a manner as 
that all power of alienation may be thereby reſtrained, and 
conſequently a perpetuity introduced, and a limitation of a 
truſt of a ſum of money, which may be ſubject to more remote 
continzencies z for in the latter caſe I ſhould think a bond to 
pay 2 ſum of money upon the death of A. B. without iſſue of 


his body would be good (), and for the ſame reaſon the truſt 


of money limited upon ſuch contingency would be allowed 


allo. However, the proviſo in the preſent caſe muſt be taken 
and underſtood of a death without iflue then living, which is 
e common meaning of this expreſſion. And though in caſe 
ot 2 deviſe of land to a man, and if he die without iſſue, then 
to J. S. this would give an eſtate-tail, w7z. to the iſſue of the 
deriſee, and fo ſueceſſively to the lateſt poſterity, yet ſuch - 
| Conlruction is contrary to the natural import of the expreſſion, 


dal made purely to comply with the intention of the teſtator, 


| which ſeems to be that the land deviſed ſhould go to the iſſue 


an! their iſſue to all generations. But notwithſtanding this, 
would be very ftrange to put a forced conſtruction upon 
worus.contrary and repugnant to their uſual import, and only 
to defeat the deſign of the ,teſtator, by fruſtrating that eſtate 


unich he intended to give. 


But whether this remainder ſhall go to him that is (c) now 
gut heir of the teſtator, or to ſuch as Hall be fo at the time 


waen either of the defendants Randolph and Champneys Pleydell 
n . 8 F . 
tall die without iſſue then living, let the conſideration there- 


4 


Lot be reſpited till that contingency happens, when it will be 


p:0per to make ſuch heir a party to this bill. 


Pollen ver/us Sir John Huband & al, 


=, . . ——— 5 2 - . 
HE plaintiff was executor and deviſee in the will of the 


late Sir John Huband, and received the perſonal, to- 
echer with the rents and profits of the real eſtate; but in a 


PLE3 DELL 
I, 
PLEY DELL, 
(a) Vid. from 
fol. 24, to fol, 
44+ 


(5) Vid. the caſe 
of Pinbury and 


Elkin, ante, 566. 


(c) Vid. x Vern» 
35. Danvers v. 

Far! of Claren- 
don. 


781 

Caſe 217. 
Lord M ac- 
CLESFIELD. 
Equity will aſ- 
fit a compoſi- 
tion of a debt, 
it obtained with- 


out ſreud, and upon a fair repceſentation (1). 


(1) Vide Cann v. Cann, ante, 727- 
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Cult i in equity wk the ſaid will, being decreed to be but 


a truſtee, he was ordered to account with the defendant for 
what he had received of the truſt eſtate, and upon the account 
was reported indebted 40007. to the defendant ; afterwards on 
an appeal to the lords this decree was affirmed. Whereupon 
Pollen ſtanding out all proceſs of contempt, fled beyond fea, 
and while he was abroad, an accommocation was ſet on foot, 
by which it was agreed that Pollen ſhould pay a ſmall ſum to 
the defendant Sir John Huband, who thereupon was to releaſe 
and indemnify him from the creditors of the late Sir Jah 
IIuba ndl. 

After this, Pollen being threatened with ſuits by ſome of the 
creditors brought his bill for a ſpecific performance of the 
agreement, and that the defendant ſhould, purſuant thereto, 
indemnify him againſt the creditors of the late Sir John Huband, 


Objected, That there was not ſufficient reaſon in this caſe 
to extend the aid of a court of equity in favour of Pollen, who 
had ated an ill part throughout. 1/2, In ſetting up a title in 
his own right, when he was but a truſtee. 24h), In turning 
his back upon juſtice and flying beyond ſea, gadly, In putting 
the defendants to ftreights and difficulties, by detaining their 
juſt debts from them, and then taking advantage of thoſe dif- 
cuties in making them comply and take ſmall ſums in fatis- 
faction of much greater; for all which reaſons it was ſaid to 
be very proper to leave the plaintiff to make the moſt at lay 
of his compoſition, but not to give him the leaſt aid in 
equity. 

Lord chancellzr: It muſt be admitted to have been in the 
power of Sir Jo Hub.ind to make a compoſition of this de- 
mand, and to releaſe (if he had fo pleaſed) the whole deb. 
It was very lawful either for the plaintiff to aſk a compoſition, 
or for the defendant Sir John Huband to grant it, Wherefore 
all that equity ought to guard againſt is, only that no fraud be 
uſed in obtaining the releaſe or compoſition ; but this caſe 13 
ſtronger, as it was the defendant Sir Fohn Huband who 
firſt propoſed and deſired the plaintiff to come into tix 


compoſition; on the other hand Rawls the agent cf Pain 


put every thing in a true light, and the defendant Huband & 
clared he did not defire to drive the plaintiff from his famiif 


and country. Beſides, Pollen having got out of the reach d 
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zuſtice, it might be for the benefit of the defendant to accept PorLEN v. 
of this, though a ſmall compoſition. So that there being a HAN. 
fair repreſentation on the plaintiff's fide, and a juſt compli- 

ance by the defendant, and in a great meaſure executed by the 

plaintiff, let the defendant Sir Fohn Huband execute his part 

of the agreement and indemnify the plaintiff againſt the debts 

of Sir ohn Huband the teſtator. 


Humphreys ver/us Ingledon. Caſe 218. 

. Lord Mac- 
NE brings a bill as executor for the recovery of ſome ans 
1 REL . wp XECUTOY canno 
of the teſtator's aſſets, wherein it does not appear that bring a vill 


| HY : . without ſhewing 
he has any ways proved the will; the defendant demurs, in re- thereby that Wa 


* 


| gard the plaintiff has not ſhewed by his bill, that he has in any has proved the 


will in the ſpiri- 
tual court; if 
he does, this is 


court proved his teſtator's will. 


| 200d cauſe of demurrer. But it is enough to alledge he has duly proved the will, without ſaying 


ia what court. Sce Caſe 220, 


Lerd chancellor: The plaintiff is very ſtiff, after having [ 753 ] 
been told of this flip by the demurrer, not to amend his bill, 


| and if he does not prove the will before he is allowed to pro- 
| ceed here, probably he never will; now as the courts at Jaw 


never take notice of a (a) will, ſo as to allow the executor to (a) Vide 
. : „ Comber' 
fue upon it for any perſonal eſtate, until he has firſt proved it ooh OY 
in the ſpiritual court, ſo it is very reaſonable to obſerve the 
ſame rule in equity; indeed in every other reſpect, ſaving only 


| 25 to the liberty of ſuing, the executor is compleatly ſo, be- 


fore probate z for inſtance, he may aſſign or (4) releaſe, but (5) h. Lies 
| 6 292. b. 
ought not to be allowed to ſue, | | 

The court aſked Mr. Galdſborough the regiſter how the 
courſe was as-to this point? who anſwered, that the plaintiff 
ought toalledge by the bill that he had + duly proved the will; 


— 


The lord keeper North; when he firſt came into this court, was of opinion, 
that a plaintiff adminiſtrator ought to ſhew by his bill where he had taken out 
aminittration, to the intent the defendant might be intormed in what court to 
look for it, which might be void, if taken out under a wrong juriſdiction; yet 
ot late the general allegation of having duly taken out adminiſtration, has been 
held good, eſpecially where (as on demurrer) the cauſe is not then to be deter- 
mined, but the plaintiff muſt ſhew his letters of ad miniſtration at the hearing. 
do laid and determined by the lord King in the caſe of Stane verſus Baker, the 
8 of Dec ember 1732. : 

3 Whether there is any difference, as to this point, between an admini- 
don and an executorſhip. „ 
1 | but 
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nr. Humrnzzys but though he did not mention in what court, it would be 
1 1 . a pad 
i. 1B wy enough ; whereupon the demurrer was allowed. Top 
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1 (oing no far- Sutton without iſſue male of his body. (who 
8 | ther) and after a have 
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5 15 '4 : Bee 
1 3 3 for Gb 
. 4 8754 J The plea to this information was, * that Thomas Sutton tht his o 
1 < teſtator's nephew being tenant in tail by the will, ha Wl _ 
& . 
1 4 « ſuffered a common recovery, and thereby barred tht 2 
1 sé charities.“ BW 
8: '> . 
|. F The reſpondents claimed under the recovery; the appellants WW ti: te 
| # | under the charities. And the queſtion was, whether this wil | fructi 
44 gave an eſtate-tail in the premiſſes to Thomas Sutton the teſts» WF 12s n. 
4 tor's nephew ? | teſtato 
KY This caſe was argued at the lords bar, on J/edneſday tht ve of 
£83 Aj | 
2K ö 20th of December 1721, and on the will was thus: inns 
I'H J | : . 6 
IB Y John Sutton the teſtator, ſeiſed in fee of the legal eſtate of | yo 
5 ; | ' Premliit 
the Cheguer-Inn in Holborn, and only of the truſt or equiti- ve a d 
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ble eſtate of certain lands in Sole, which he had former} i phen © 
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purchaſed in the name of his brother Themas Sutton, and which "aha 
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be 


nephew and truſtee Thomas Sutton, to convey his Suffolk lands 
to the wſe of his will. (1) Then he deviſed all his lands in 
gelt, and the Cheguer-Inn in Holborn, to his nephew Thomas 
Hatton for life, and afterwards to the firſt ſon, or iſſue male of 
his body lawfully to be begotten, and to the heirs male of the 
| body of ſuch firſt ſon, remainder to his ſaid nephew's ſecond 
| ſon, and his iſſue male in tail, (not carrying the limitations 
over to his third or other ſons) (2) and afterwards came this 
| clauſe viz.) that immediately after the death of the teſtator's 


tor's nephew) Themas Sutton, by will dated July 1696 charged a+rozuny 
ll his eſtate with the payment of his debts, and directed his Grxerar v. 


Surro. 


ellants 
JS wil 
teſta- 


nephew Thomas Sutton without iſſue male of his body, the pre- 


miles ſhould go to truſtees for charities, 


Thomas Sutton the nephew ſuffered a recovery and died with- 
out ilue, upon which, whether the recovery barred the chari- 


| ties was the queſtion ? 


For the appellants it was urged, that it was moſt manifeſtly 
the intention of the teſtator, that his nephew Thomas Sutton 
{who was obſerved not to be heir at law to the teſtator) ſhould 
have no greater eftate in the lands in queſtion, than for life 
only; and accordingly the eſtate was expreſsly limited to him 


| jor and during the term of his natural life, with remainders to 
his ſons'as purchaſers ; that it could not be pretended there 
were any words in this will, which could poſhbly in a deed 
have created an eſtate- tail in Thomas Sutton; if therefore any 
[ach was created, it muſt be by implication or preſumption of 
tae teſtator's intention, and not by the legal import or con- | 756 ] 
| ruction of the words themſelves; but ſuch an implication 
was moſt directly contrary to the expreſs declaration of the 
teſtator in almoſt every branch of the will, as well as deſtruc- 


% the i ure of the charities intended by him to be eſtabliſhed for ever, 
ate ol (1) Preceding the limitation of the ſhould be void. Bro. P. C. 
© premilies to the nephew for life, &c. (2) Subject to a proviſo “ that the 
equi! Was a declaration that if the ſaid ne- ** faid Thomas Sutton or his aſſigns and 
z2r met Phew ſhould refuſe to convey the legal ** zhe heirs male ef his body ſhould not 
1 which te of the faid premiſes to the uſes * commit waſte upon the ſaid premiſes 
iu C: the will or to acknowledge the truſt * and ſhould not impeach, queſtion, or 
e te tereof in manner therein mentioned, ** endeavour to defeat, avoid, deſtroy, 
1 men all the gifts, legacies and be- « invalidate or obſtruct the payment of 
I queſts in the {aid will given, deviſed ** all or any the annuities, legacies or 
RY and bequeathed to the ſaid Thomas © charitable bequeſts in the ſaid will”? 


. ; : 
| Sutten, and the heirs male of his body”? 
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That the will (particularly as to the lands in St, the legal 
eſtate whereof was veſted in the ſaid Thomas Sutton in truſt for 
the teſtator) was only a direction and appointment in what 
manner the truſtee ſhould convey his eſtate, ſo as beſt to an. 
wer his intention; and no conveyance thereof having ever 
been made by the truſtee purſuant to ſuch direction expreſc 
given for that purpoſe in the will, the truſt ſtill remained to be 
carried into execution by the direction and authority of a coun 
of equity, which it was hoped would be ſo done as to give an 
entire effect to the intention of the teſtator expreſſed in the 
ſeveral limitations contained in the will; and not in ſuch 1 
manner as would put it in the power of the truſtee, who ought 
ta have purſued the teſtator's direction in the eſtabliſhment of 
the charities, to deſtroy them at once, and thereby render 
uſcleſs and ineffectual the greateſt part af the provifians made 


by the will, 


3 hat this caſe was to be compared to that of marriage art. 
cles for ſettling lands on the huſband and wife for their lives, 
remainder to the heirs male of the body of the huſband by the 
wife, where the court in ordering the ſettlement would var 
from the words of the articles, and limit the eſtate ſtrictly to 
the huſband for life, and afterwards ta the firſt and every other 
ſon. 

Laſtly, That here were no creditors or purchaſers for: 
valuable confideration, who could be affecled, were the Cote 
ſtruction contended for, to prevail. 


I argued on the ather hand far the reſpondents : This cat 
may be reduced to few words, (viz.) one ſeiſed in fee devils 
his lands to his nephew for life, remainder to his firſt and ſecoul 
ſo; in tail male ſucceſſively, without carrying the limitations 
farther to his other ſons; and after his ſaid nephew's deati 
without iflue male of his body, on the remainder over (0 
truitees, for charities, 


The queſtion is, whether the nephew (who never had an 
iſſue male) by ſuffering this recovery has barred theſe charities: 
and I humbly apprehend that he has. 


| I will begin a notioribus, and from what every body mul 
admit: if I deviſe an expreſs eſtate to A. for life, remainder t0 
the heirs of his body, ic can be no queſtion, but that A. (not 
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withſtanding the expreſs eſtate deviſed to him for life) has yet 
an eſtate tail veſted in himſelf; for it is a rule to which every 
one muſt ſubmit, that in all conveyances by deed or will, 
where an eſtate for life is limited with (a) remainder medi- 
ately or immediately to the heirs (or heirs male) of the body 
of the grantee or deviſee ; this veſts an eſtate-tail in ſuch 
grantee or deviſee, and the words [ heirs, or heirs male of the 
body] are words of limitation, 


My next ſtep ſhall be to ſhew that if I deviſe lands to A. for 
his life, remainder to the z/ze male of the body of A. this is an 


eſtate in tail male to 4, becauſe the word [iſſue] takes 1 in all 
ilue proceeding from the body of A. though for ever ſo many 


generations, and to the lateſt poſterity. This was determined 
by all the judges in the exchequer chamber, in lord chief 
juſtice Zale's time, in the caſe of King v. Melling, 1 Vent. 214, 
225, 2 Lev. 58. Where one deviſing lands to A. for life, 
remainder to his iſſue male by his ſecond wife, it was adjudged 
an eſtate-tail in A. and that his recovery barred all the re- 
mainders. | | 


30), Where lands are deviſed to A. for life, and no ex- 
prels eftate to his iſſue or iflue male, but it is only ſaid, in 
caſe A. dies without iſſue male, then to B. in this caſe by ne- 
celiary implication A. has an eſtate-tail becauſe though he 
has an expreſs eſtate for life, yet it is as fully expreſſed in the 
will, that until A. dies without iſſue male, E. ſhall take 
nothing; and therefore for mere neceſſity, the iIſſue male of 
l. after his death muſt take the lands; conſequently it is the 
ſame as if the premiſſes were deviſed to A. for life, remainder 
to the iſſue male of A. which makes an eftate-tail in a will to 
.in caſe he at that time had no iſſue male. And for this I 


would beg leave to cite g C. 127, 128, { Sunday's caſe) where 


one deviſed his lands to his ſon Milliam, and if his fon Milliam 
ſ1ould-have no iſſue male, then to the teitator's next ſon ; this 
£2Vc an eſtate in tail male to William; ſo in 1 Vent. 230. lord 
chief juſtice Hale lays, that the words [in caſe A. dies without 
ue male] give an eſtate-tail to A. to which purpoſe his lord- 


| ſhip there cites Burley's caſe; and in 1 44:4. 54. in Love and 


indhain's Cale, it is faid by chief juſtice Kehnge, that in a 
ceviſe to J. for life, and if 4. Lie witnout iſſue, then to B. 
tele words vive A. an eitatc- tail. 
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The next thing to be conſidered is, whether the limitations 


interpoſed to the firſt and ſecond ſon of the nephew Thomas 
Sutton in tail male, make any alteration in the caſe? Now plain. 
ly they do not; for by virtue of the words [after the death of 
the teſtator*'s nephew without iſſue male of his body] an eftate. 
tail is created in A. and in caſe he has iſſue a ſor), then that 
eſtate which was before cloſed in him, {hall open, to let in ſuch 
Arſt fon to take, Thus was Lewis Botoles's caſe; 11 Co. $0. 
where a man in conſideration of marriage covenanted to ſtand 
ſciſed of the premiſſes, to the uſe of himſelf for life, remainder 
to the uic of the rſt ſon of the body of him and his wife in 
tail male, remainder to the ſecond fon in tail male, remainder 
to every other ſon of that marriage in tail male, remainder t 
the heirs of ive bedy of the hujſtand; this was adjudged a veſted 
eſtate-tail in the hutband, but that upon the birth of a ſon, the 
veſted eſtate tail in the huſband would divide, and let in the 
remainder in tail to the ton, So in the principal caſe, until 
the teſtator's nephew Thomas Sutton had a ſon, and while this 
was a contingent remainder as to ſuch for, the eſtate⸗ tail veſted 
in the father. 


But beſides what I have mentioned, there is a caſe exprels 
in point, (vz.) that of (1) Langley verſus Baldwin, referred 
out of chancery to the judges of the common pleas, during the 
time of the lord 7revor's preſiding in that court, where there 
was a deviſe to . for life without waſte, with a power for him 
to make a jointure, remainder to his firſt, ſecond, and fo to his 
{ixth ſon, (and no farther) after which followed the {ame words 
as here, [if A. ſhould die without iſſue male of his body, then 
to B. in fee]; and in that caſe it was reſolved by all the judges 
of C. B. that there being no limitation beyond the ſixth ſon, 
and for that there might be a ſeventh, who was not intended to 
be excluded, therefore to let in the ſeventh and ſubſequent ſons 
to take, (but ſtill to take as iſſue and heirs of the body of 4. in 
tail by deſcent and not purchaſe) the court held the words 
in caſe A. ſhould die without iſſue male of his body] did, in 
a will, make an eſtate-tail, - This was a ſolemn caſe adjudged 
in the very point, and liable to all the objections which can be 


** 


(1) 1 Eq. Ca. Ab. 185. pl. 29. 
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made to the preſent one, (vz. that there was an expreſs Arrogkx E 
eſtate for life deviſed to A. notwithſtanding which, theſe words GENERAL v. 
= caſe A. ſhould die without iſſue male] were A Mt to vv FO 
e him an eſtate-tail. 


N lordſhips il give me leave to obſerve, that there is 


5 an apparent difference between this caſe of Baldwin and Lang- 

i en and that of (a) Bamfield and Popham, which is wrong re- (e] Ante, 54. 

ts norted in Salt. 236. for there the deviſe was to 4. for life, 

id remainder to his firſt, &c., ſons in tail male ſucceſſively, ex- F 
* ending to every ſon that thereafter might be born of the body N 
1 of A. (fo that if A. ſhould have had ever ſo many ſons, they 5 
er all would have had a poſſibility of taking) and then came the 7 
10 


words [and if J. ſhould die without iſſue male of his body, 
then to B.] here it was adjudged that theſe words ſhould not 
make an eſtate in tail male by implication in A. becauſe there 
was no occaſion for ſuch conſtruction, ſince every iſſue male 
might take by the deviſe to all the ſons in remainder, ſo that 
the words [in cafe A, ſhould die without iſſue male] were to be 
intended ſuch iſſue male; and ſhould not, when vainly inſerted, 
and when they could not operate or be of uſe, merge and de- 
firoy an expreſs eſtate for life; but in the principal calc, theſe 
words have their uſe, (viz.) to let in the third and every other 
{ubſequent ſon born to the teſtator's nephew Thomas Sutton, 
and therefore ſhall make an eſtate tail by implication in him. 
vcndes, this caſe is ſtill ſtronger from the particular penning 
0i the will, the whole tenor whereof ſhews it to have been 
the teſtator's intent to give an eſtate in tail male to Thomas 
dite the nephew, it being ſaid in one part of the will, that if 
tae nephew ſhould refuſe or omit, within a vear, to convey the 
truſt e Ms te in the S lands (the legal eſtate of which he [ 761 J 
was entitled to as heir to the teſtator's brother and truſtee) to 

de ſuſes in the will mentioned, then the gift to him the ſaid 

| nephew, and the heirs male of his body ſhould be void; which 

pany ſhews that the teſtator himſelf thought he had given 

tre premiſſes in tail male to his nephew, by words tantamount, 

| or importing the ſame, as if given to him and the keirs male of 
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Again, the conditional proviſo annexed to the deviſe that he 
| P31 do no waſte, is an argument he intended him an eſtate- 
tail; for if the teſtator had given a bare eſtate for life, he, of 
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courſe, could not have done waſte, but had been puniſhable 


for it by the next remainder-man in tail or fee. Alfo the 
ather proviſo that the nephew ſhould not alien, or endeavour to 
alien, ſhews that the teſtator intended him more than an eſtate 
for lite, for otherwiſe he could not alien; but when the teſta- 
tor recollected that he had given him an eſtate- tail by virtue 
of which he had a power to alien, he thought it neceſſary to 
annex a condition which he might imagine a good one, and 
would really be fo, to reſtrain a wollwent and (a) diſcontinu- 
ance but not a recovery. 


As for the remainder to the charity, that being ſubſequent to 
an eſtate tail, was plainly at the mercy of the tenant in tail 
to bar by a recovery; for ſo are all eſtates ſubſequent to an 
intail, unleſs ſuch as are in the crown, whether they belong 
to charities, infants or feme coverts; and if the law were 
otherwiſe, the greateſt inconvenience would follow, perpe- 
tuities would be introduced, and it would become uſual in ſet- 
tlements of great eſtates, after a limitation to all the male line 
to give them to a charity, by which means a perpetuity would 
be created, ſince none would buy if the charity could nat be 
barred, This was the caſe of Sir (b) Gilbert Gerrard verſus 
Godfrey Weadward, where Sir Gilbert married one of the 
co-heireſles of Sir Thomas Spencer of Yarnton in the county 
of Oxford; but the eſtate being. veſted in truſtees for the 
lady Gerrard in tail, remainder to a charity, Sir Gilbert and 
his lady ſuffered a recovery to the uſe of Sir Gilbert in fee; 
nd Sir Gilbert and his wife afterwards dying without iſſue, 
the heir general, or aſſignee of the heir general of Sir Gilbert, 
brought a bill in the exchequer againſt the truſtees and againk 


the charity, for a conveyance of the legal eſtate, which the 


court of exchegrer decreed accordingly, tho' to the utter de- 
feating of the charity. 


As to the laſt point in this caſe, that of the truſt of the 
Suffzlk lands, it has been objected that, being only a truſt, a 
creature of equity, and a direction by the teſtator to convey 
this equitable intereſt, according to the limitations in the will, 
equity will mould it in ſuch a manner, as beſt to preſerve the 
intentions of the party, and have it ſo conveyed, as that the 
nephew may never have it in his power to bar either his own 


ſons or the charity; that without equity, neither the nephew 
| | : nor 
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nor any other can come at the legal eſtate, and for equity to 
aſſt in deſtroying a charity is ſaid to be hard. That equity 
muſt do ſomething to aid the will, is plain; for if a conveyance 
of the truſt eſtate were to be ordered in the very words of the 
will, ſuch words, if in a deed, will not convey an eftate-tail 


to the nephew, but there muſt be the words [heirs male of the 


body of the nephew, ] and this will containing a direction to 


convey, is inſiſted to be executory, and compared to articles to 


ſettle lands upon a marriage on the huſband and wife for their 
lives, remainder to the heirs male of the body of the' huſband 
by the wife; in which caſe it has been adjudged, (and parti- 
cularly in the great caſe of (a) Trevor verſus Trevor) that when 
equity is to order the ſettlement, it will decree an eſtate for 
life to the huſband, with remainder to truſtees to ſupport con- 
tingent remainders, remainder to the firſt ſon, &c. in ſtrict 
ſettlement, and nat impower the huſband to break it the very 
moment it is made, which in the principal caſe is urged to be 
the ſtronger, as here is no purchaſer or cen likely to ſuffer 
by ſuch conſtruction. 


To which I anſwer, that were this the caſe of articles ta 
ſettle lands on marriage on the huſband for lite, remainder to 
the heirs male of the body of the man by the woman, the con- 
ſtruction equity would put upon it, would be to have the lands 
ſettled (after an eſtate for life te the father) upon the firſt, 
Sc. ſon of the marriage; but there is a wide difference betwixt 
articles and a will. A will is the voluntary act and diſpoſition 
of the party, but articles of marriage are made upon a valuable 
conſideration. In caſe of-afticles, two parties are contract- 
ing together, and making a bargain, and come to have an ex- 
ecution thereof decreed, under which circumſtances the court 
cannot do juſtice, without going according to the meaning of 
each party. It is then a thing in ſeri, and in its nature per- 
fectly executory: but in caſe of a deviſe, though of a truſt, 
yet it is to be conſtrued by the ſame rules as where an eſtate is 
dev iſed, elſe it would breed the utmoſt confuſion, none would 
«now how to adviſe, or what opinion to give on wills, where 
very often the truſt eſtate is out of the deviſor; it would be 
ſtrangely inconvenient if the deviſee under the ſame will, by 
the ſame words, and in the fame clauſe too, ſhall at law be 


tenant 
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1 a Artozner tenant in tail, and in equity conſtrued to be tenant for life : 
Hl GENERAL Ve onlv. | t 
1 SUTTON. ; | 8 2 
by! | [ 564 ] With regard to the directing clauſe in the will, that the 7 
: 1 truſtees ſhould convey, that can be no handle for a court of th 
. equity to make a different conſtruction of a deviſe of a truſt, E & 
* thai.it would of a deviſe of an eſtate; for every deviſe of a I; 
1 truſt implies a direction to the truſtees to convey the premiſſes 1 7 
by in manner as the will diſpoſes, et expreſſio eorum que tacitt in of 
1 funt nibil operatun; and as the remainder in fee to the charities, re 
1 is admitted to be well barred with reſpect to the Chegquer-Inn; E--th 
3 wherein the teſtator had a legal eſtate, ſo was it intended by te 
1 | him that both ſhould go and. be enjoyed together. In the caſe eff 
1 (a) Ante, 142, of Bale and Coleman (a) decreed by lord Harcourt in 1711, it 
44 where a man deviſed his lands to truſtees for payment of his | by 
#1 debts and legacies, and after ſuch debts and legacies paid, the S 
Ss 5 truſtees were directed by the will to convey the premiſſes to to 
* 1 | A. for life, with power to make leafes for 99 years, remainder 

1 to the heirs male of his body, though this was but a. truſt and 7 
4 14 a direction to convey, and though the queſtion aroſe upon a 5 
IF) 3 will, and an expreſs eſtate was given to A. for his life, with 885 
15 2 power to make leaſes for 99 years; yet was it decreed, that 115 
1 an eſtate- tail paſſed by the will to 4, And in this caſe the 8 
. 4 court having taken a diverſity between a direction by a will to an 
1 I convey and articles in conſideration of marriage, held that in e 
by 5 1 = the latter caſe only, equity, which was to execute the articles 155 
. 5 N between the contending parties, would go according to their 
223 meaning and intention, without having a ſtrict regard to the 8 
31 words. | ” 
. 1 Upon the whole, for theſe reaſons, and in regard to ſo 5 
1 ; many and great authorities, the reverſing of which would ſhake Fa 
F the titles of many ſubjects of this kingdom, I am to pray OT 
b+ f your lordſhips that the order of the court of excheuer may ny 
F 0 be affirmed. | p 
. 14 Whereupon, after the withdrawing of the counſel from the FINE 
1 bar, all the lords agreed, that as to the Chegquer-Inn, wherein . 
# the teſtator Sutton had a legal eftate, the recovery was clearly nf 
A good, and barred the charities; ; | 3 
. But with regard to the truſt eſtate in the Selk lands, and _ 
i | which the will directed ſhould be ſettled to the ſame uſes as tit 2 
if J Chequer- 
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Cheguer-Inn was deviſed, ſome of their lordſhips doubted, that ATTorxzy 
there being a direction for the truſtees to convey, this gave a CI 
handle to a court of equity to interpoſe, and if the court was : 
to interpoſe, it was fit and reaſonable to help the intention of 

the party, which was but imperfectly expreſſed in the will; 

that this aſſiſtance ſhould be given in reſpect to the remainder 

limited to the firſt and ſecond ſons of the teſtator's nephew 

Thomas Sutton, by ordering an eſtate to truſtees during the life 

of the nephew, and ſo to put it out of his power to bar theſe 


remainders to the firſt and ſecond ſon ; that none could blame 


the doing of this, which was an apparent compliance with the 
teſtator's intent; and as the charities were intended to take 
effect incaſe only the nephew ſhould die without iſſue male, 
it would be equally juſt to preſerve and aſſiſt ſuch intention 
by limiting a remainder to every other of the ſons of Thomas 
dutton the nephew as to the truſt eſtate, and then a remainder 
to the charities. 


But other lords differed, being of opinion that equity, as to 
imitations of eſtates or truſts of eſtates, ought ſeq legem, and 
that were it otherwiſe, 'it would be highly inconvenient, and 
occahon the greateſt uncertainty, and molt precarious deter- 
minations of property; particularly the lord Harcourt cited 
the following expreſſion of Mr. juſtice Tien, who, when a 
matter was preſſed in behalf of a charity that he thought to 766 
be againſt law, replied, J like charity well, but will nat fleal 
leather to make poor men ſhoes. 


However, ſome of the law lords differing in opinion, the 
(/55ps made a majority for reverſing the order of the court of 
exchequer as to the whole, which was thought not to be very 
miſchievous, as the order of that court was but to allow the 
piea, and conſequently. the reverſal thereof did only put the 
reſpondents to anſwer over, without determining the right any 
ways againſt them +. 

Comber's 


— — ene 


+ In conſequence of this order made by the hoſe of lords the defendants 
l\wered, and on the 29th of January 1732, the cauſe by the name of the 


A.. 'orney General verſas Young & al, (Payman being then deaa) came on in the 


exchequer, where the barons decreed, that the recoy ry ſuſfered by the teſtator's 
89555 W Themas Sutton of the truſt eſtate was void, the ſame being contrary to 
the truſt created by the will of J Sulten, and for that there had not been any 
| con- 
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bringing a ſci. 
fa. to revive a about 23 years ſince, 
decree, mult | : | J. 
ſhew he has proved the will; and there being bona notabilia in divers dioceſes, if he ſhews proof 
of the will in the ſpiritual court of. one of the ordinaries, this is not good; but in ſuch caſe the 
proof mult be in the court of the archbiſhop, E þ 


P OE | 


75 | * f 
ol Caſe 2200 Comber's Caſe. Þ 
by Lord Mac- 3 1 . 1 
R | CLESFIELD» # þ HE plaintiff brought a ſci. fa. to revive an old decree | : 
. e obtained againſt the defendant by the plaintiff's teſtator 7 
0 | 
1 


6 ERS 


[767] Tue defendant pleaded in bar to the ci. J. that the plan- 


1. tiff 's teſtator after he had recovered this decree lived 15 years 4 
$4 in the ſame town with the defendant, and never aſked him for = 
3 the money; but on the contrary told him that he ſhould 8 
1 never be troubled for it, and that he acquitted him thereof, J 
'Y (without ſuggeſting any deed or writing for that purpoſe.) 80 
1 Alſo the defendant farther pleaded, that the plaintiff in the = 
| original cauſe (who appeared by the ſci. fa. to be fince dead) * 
x | died poſſeſſed of bona notabilia in two dioceſes within the pto- 
5 vince of Canterbury, viz. in thoſe of Chicheſter and London; and 

8 | that the executor having proved this will only in the arch- fa 
. deaconry of Syrry, ſuch probate was void, and that therefore pe 
1 he ought not to be admitted to ſue. 8 
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It was argued for the plea, that though an executor might 
% Co. Litt. (a) releaſe before probate, yet he could not ſue; and that the (}) 


292. b. . 3 R 
10 Vide ante Courts of Jaw or equity took no judicial notice of any executor 


* Al of until he had proved the will, for which reaſon, if an executor | ( 
Tumphreys v. 


Ingledon, 553, ſhould die before probate, leaving an executor, this executor 


Ye 3b op 
to £ w- 


would not be ſo to the firſt teſtator ; but an adminiſtration 85 

| | | pla 

| ops . in! 

conveyance of the ſaid premiſſes to truſtees purſuant to the directions in the faic tion 
John Sutton's will, and that the defendants ſhould convey to the truſtees for the | wit 
chatity, and awarded a perpetual injunction to quiet them in the poſſeſſion, b 
With reſpect to the CVeguer-Inn, the court retained the information, with libert) mie 
to either of the parties to aſcertain their title by trial at law ; upon which the con 
Suttons (who claimed under the recovery) brought their ejectment in the court © | 1 
exchequer, which was tried in Hillary vacation 1735, and the jury found a 8 
ſpecial verdict, viz. the ſaid John Sutton's will, and all facts neceſſary to bring that 
the matter of law before the court; and in Eaffer term 1737, the ſpecial verditt con 
was argued; in the term following the court gave judgment for the leſſors 0 por: 
the plaintiff, being of opinion that Thomes Sutton the nephew took an eſtate- tal ö 
in the Cheguer-Iun, and on the 22d of June 1737 the court ordered the tenant the e 
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mult be granted de bonis non, Sc. Whereas if the firſt execu- 


tor had proved the will, then his executor would have repre- 
ſented the firſt teſtator; and that if the will was not duly 
proved now, in all likelihood it never would; for this being a 
decree, 1 was to be no 


bill; but after reviving the ſuit the common proceſs would 
ifue for the execution of the decree, 


Lord chancellor: If this had been an adminiſtration granted 
by the archdeacon or ordinary where there were bona notabilia 
in divers dioceſes, the adminiſtration had been merely void 
tor the adminiſtrator receives his right entirely from the ad- 
miniſtration, but the right of the executor is derived from the 
will, and not from the probate, as appears from an executor's 
having power to releaſe or aſſign any part of the perſonal 
eitate before probate; and a defendant at law cannot plead 
to any action brought by an executor, that the plaintiff has not 
proved the will; though it is true he may demur, if the plain- 
ti does not in his declaration ſhew the probate. 


However, let not the plaintiff in this ſci. fa. proceed any 
farther in his ſuit without ſhewing the defendant a ſufficient 
probate of the will, and without the farther leave af the court, 
in reſpect of the ſtaleneſs of the demand, 


Middleton ver/as Lord Onſlow & al'. 


NE Mr. Heckenel married one of the daughters and co- 

heirs of Mr. Middleton without the conſent or privity of 
her relations, and being much in debt, abſconded in privileged 
places, for fear of his creditors, but being a young gentleman 
in hopes of ſome employment, and his wife entitled to a por- 
tion of about 5 or GO l. in the hands of her truſtees, ſhe 
with her truſtees petitioned the maſter of the rolls, that they 
might make propoſals to Mr. Hockenel's creditors touching the 


| Compoſition of his debts, and that thereupon the truſtees 


might be at liberty to apply any ſum not exceeding 509/. for 
that purpoſe; and Mrs. Hoctenel the wife being in court, 
conſented that the truſtees ſhould diſpoſe of 5007. of her 
portion for the purpoſes aforeſaid. 


Counth's 
Caſe. 


[ 768 ] 


Caſe 221. 
At the Rolls, 


2 Eq. BS Ab, 
2 54+ pl. 3 
259. pl. 2. 

It on the con- 
ſent of the wife 
and her truſtees, 
and in orqer to 
a compoſition 
with the huſe 
band's credi- 
tor's, the court 
orders part of 
the truſt mo- 
ney to be paid 
to the creditors 
thus conſeating 
to diſcharge him 
of the debts, 
any private 
notes, &. ta- 
ken by any f 
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Several of the creditors (to the number of about fifty) ſigned 
the deed of compoſition to take 75. 6d. in the pound; but 
avout ſeven of the creditors (being the remainder of them) de. 
layed the execution of the deed of compoſition until the laſt day, 
and then executed it; but at the ſame time took notes and 
bonds from Mr, Heckenel, to pay the reſt of the money at 2 
future day, ſome of which were poſtdated, and bore date after 
the deed of compoſition, ſome made to other perſons in truſt, 
and others made payable to the creditors or order by way of 
promiſſory notes; and in the deed of compoſition, the petition 
and the order of court were recited. 


And now Mrs. Heockenel and her truſtees petitioned the maſter 
of the rolls, that the creditors might deliver up and diſcharge 
all theſe ſecurities. | 


Cur”: I ſhould not, nor indeed=could I compel any honeſt 
creditor to compound his debt; but when' they have com- 
pounded and agreed to accept of 7s. 6. fer pound, and by 
ſuggeſtions that Mr. Heckenel was to have his liberty, have in- 
duced the court to give way, and the wile to conſent that part 
of her portion, which was not before liable to theſe debts, 
ſhould be applied to this purpoſe, and have prevailed upon the 
truſtees to give away part of the portion to the creditors, aud 
afterwards, on the laſt day mentioned in the deed of compoſi- 
tion {which provided that the whole deed ſhould be void un- 
leſs ſealed by all the creditors by ſuch a particular time) have 
come in to take advantage of the neceſſities of the huſband, 
and to gain theſe underhand ſecurities ; as they thereby defeat 
the intent of the order of court authorizing the truſtees to 
compound; as they diſappoint the wife, who, in hopes of het 
huſband's liberty, conſented that part of her portion ſhould be 
applied to the diſcharge of his debts, and as they fruſtrate tlie 
intention of the truſtees, who in confidence of the huſbanc's 
having his liberty, have paid away part of the portion towards 
the debts ; this underhand dealing of the creditors is a fraud 
on the wife, on the truſtees, and on the court; for which rea- 
ſon let all ſuch ſecurities be ſet aſide and delivered up by the 
creditors to the huſband Mr, Hockenel, (1) 


tt 


( 1) Vide Spurret v. Spiller, 1 Atk. 105. Earl of Chefterfield v. Janſen, 2 Vet. 
156, 


3 | Hawkins 
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Hawkins ver/us Holmes. 


II E plaintiff agreed with the defendant to ſell him a 

houſe for 640 J. and by conſent of both parties an at- 
torney was employed to make a draught of the conveyance: 
which the attorney accordingly prepared and ſent to the de- 
{endant, who made ſeveral alterations therein, and delivered 
it back to the attorney to be ingroſſed; whereupon a time 
was appointed for the plaintiff and defendant to meet at a 
tavern to execute the writings, and for the latter to pay the 


money, 
* 


Caſe 222. 
Lord Mac- 


CLESFIELD., 


2 Eq, Ca Ab. 
50, pl. 24. 
One alters 2 
draught with his 
own hand for 
the purchaſing 
an eſtate; this 
not a ſigning 
tutake it out of 
the ſtatute of 
trauds, though 
rhe ſeller a'ter- 
wards executed 


the conveyance, and cauſed it to be regiſtred. 


The plaintiff and his attorney came to the tavern, where 
ti plaintif executed the writings, and having got the convey- 
ance regiſtred (the houſe being in i7:ddlex) brought tais bill 
izainl the detendant to compel him to pay the purchaſe 


Maney * 


. ſuch part of the bill, as ſought to compel the de- 
iencant to accept the purchaſe and pay the money, the de- 
lendant pleaded the ſtatute of frauds and perjuries, and ſaid, 
„that neither he, nor any by him lawfully authorized, ſigned 
A a writing, agreement, memorandum or note in relation 
to this paß ente, or whereby the defendant any ways agrecd 


„„ there to.” 


dant's alter- 
his own hand, was as a ſigning, it not 
of the draught he had ſet his 
hand, 


For the plain tit was objected, that the de 
ing th e draught with 


being material to what p rt (1) 


— es am, 


177 


— — * 


(1) This point received the opinion 
ot the court of exchequer in Stokes v. 
3 ux. in Serjeant's Inn Fall, 
Lare It 1786. That was a bill for 
the ſpecific bee of an agree- 
ment for the renewal of the leaſe "of a 
houſe from Moore and his wife to Stokes. 
There had been ſome difficulty about 
In terms of the renewal, but at length 
(as the bill charged) they came to an 
ſerecment, and the defendant Moore 
g called upon by the Plaintiff to 
Vol. 1. | OS. 


_— 


0 


name a perſon to 5 the leaſe, 
Moore named a Mr. S. for that purpote 
and wrote certain inſtructions, from 
whence the leaſe was to be prepared in 
theſe words, yz. 5 he leaſe renewed 
«« Mr. Stokes to pay the king's tax, atly 
« to pay Moore 241. a-year half-yearly, 
«« Mr. Sfokes to keep the houſe in good 
« tenantable repair, c.“ 
bill the defendants having pleaded the 
ſtatute of frauds, and that plea having 
been ordered to ſtand for an anſwer 


To thts 


WIR 
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Hawks „. hand, and in this caſe the contract muſt be looked upon 28 


erteirried into execution, the plaintiff having executed the 


deeds of conveyance, and regiſtered them in the proper Mn 
Once, 
To which it was anſwered, that the ſtatute requires that 
* + — 
1 : 3 . l 5 ; 
the party or fome perſon by him lawiully atithorized, ſhould 7 
ſign the writing; and though the defendant had altered the 
draught with his own hand, yet this could not be called a 
ſigning, that the ſtatute requires ſigning as a material circum- 5 
ſtance, which is not to be diſpenſed with in equity, any more Vs 
than at law; that i the defendant had himſelf wrote over the = 
whole deed with his own hand, without ſigning it, this had 5 
not been ſufficient, for the ſtatute has made ſigning abſolutely By 
neceflary for the completion of the contract; for which Pure 1 — 
poſe I cited the caſe of + [the verſus Potter. 
Lord chancellor: Unleſs in ſome particular caſes where there Ec 
has been an execution-of the contraC t by entring upon and im- 0 
5 % 8 3 1 
proving the premifies, the party's ſigning the agreement is ab- oy 
ſolutely neceſſary for the compleating of it; and to put a dit dir 
ferent conſtruction upon the act, would be to repeal it; as to i 
what has been infiſted upon in relation to the plaintiff the | 
vendor's executing and regiſtring the deeds, this indeed looks 
with liberty to except, and the de- «the preſent caſe of Hawkins v. Hel 
fendants having then by tavir antwer wes zelied upGn. The lord chic baren 
admitted the written inſtructions, and Ben, baron Eure delivered their opi— 
one queſlion made on Fe hearing nions (and the other barons agre ed) th | 
ot the cauſe WaS, W. nethet there was the nature reguired by the {tatut: 
A ſuthcient fegnaturc by {Me ert to Take. 10 "= 2 te, ei 2CL ot giving authe nt ty 
this agreement out of the {intute, to the evbole infrumen it, and where te 


And tor the plainti it was infilted that name Wy inſerted in ſuch a manner a! 
Moore having written his ozwn name in to have that effect, it aid not much 
the body of theſe inſtructions would a- ſignitz in what part of the. inſtrument 
mount to tuch a honature—and that it it was to be found—as in the forma 
did not bgnity whether the name was introduction to a will but it could no: 
to be found at the bottom or the top ar be imagined that a name inſerted in te 
in the body of the inſtrument, 7/ eifors bo d v of an inſtrument and aff icablt 
V. Leageley, 3 Atk. 503. —and 1: Was to par ticular pur pojes COU a 
likened to the caſes upon wills, in waich ſuch an au: anna on as the ſtat 

it had been determined that the tefta- required, —upon which A well as " 
tor's v ri ing his name in the introduc- on ahother) ground the bill was di. 
tion to the will, was a good b mitted, ; 
within he natute. On the other ide 


+ Determined at the Rolls, Trin. 1719. on the very ſame point. 
: 2 artiul 


that 
* te 
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there 
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De Term. 8. Michaelis, 1721. 


artful on the * plaintiff 's fide, but is all of it immaterial, with Hawxixs v. 
reſyect to the defendant, to whom the other could not convey HOLMES 
: . . . . . 3 bp 177 I 

or veſt an eſtate in him againſt his will: : it is true, the plain- 14 

7's having regiſtred the conveyance may put a difficulty on 

im how to get back the eſtate ; but it being his own doing, 
and veith a deſign to faſten the =" on the defendant, he muſt 
thank himſelf for it, 


Illis Lordſhip moreover laid a ſtreſs on what the defendant 
mentioned in the aniwering part, wherein it was ſworn that 
it had been agreed between the plaintiff and the defendant, 
the latter might be off at any time, on paying the charge 
of preparing the writing, which the defendant ſaid he was 
illing to do. (1) 


) X08 Il baley v. Bagenal, 6 Bro. 


ind ſeveral other caſes on this 


jc lected) in eg v. Brock- 


, Bro. Cha. Rep. 304. The effect 


ad ing the ſtature of trauds in caſes 
this nature was alſo very ſeriouſly 
uwuilcd in Whitchurch v. Be vis, before 


Feb. 1786, but the parties having in- 


lord Tharlozv on the 25th Jan. and 8th 


timated an intention of ſubmitting that 
cuſe to the reconiideration of the court, 
the ſtatement of it is deferred to the 
end of the third volume. 


2 
S 
—4 


Caſe 223. 


7741 


tants o 


DE 


Term. S. Heme, 1727. 


Herbert & al' verſus The Dean and Chapter 


of Weſtminſter and Dr. Broderick, & c- 
contra. 


1 P ON the plague which happened in the year 1625, 
the church- yard of St. Margaret's Meſiminſter not be- 
ing large enough to bury the dead pariſhioners, the inhabi- 
}f that part of the pariſh, which now reſorts to the new 
chapel built there, petitioned the dean and chapter of V. 
inden (who were lords of the manor) to grant them a waſte 
piece of ground to bury their dead, which accordingly the 
dean and chapter did under their ſeals, and it was ſolemnly 
conſecrated; afterwards theſe inhabitants were at the charge 
of building a chapel there, having firſt obtained a royal licence 
for that purpoſe. The veſtry-men and chapel-wardens had 
ever ſince the year 1653 elected the miniſters who were to 
preach there; but now the dean and chapter of Meſiminſter 
claimed aright to name the miniſter who ſhould preach and do 
divine ſervice in this chapel. 


On a bill brought to ſettle the right of nominating ti 
parſon of this chapel; and on a motion by the defendants 
that the plaintiffs might produce the veſtry-books before a 
maſter, for the defendants if they pleaſed to take copies; it 
was objected, that the plaintiffs ought not to be ordered to pro- 

duce their evidence; for that this cafe was not like that of 3 
lord of a manor producing his court-rolls to the tenant, be- 
cauſe the lord, as to the court- rolls, is a truſtee for the tenant; 
whereas one, not a tenant, cannot oblige the lord to produce 
his court- rolls; and here the dean and chapter are ſtrangers. 
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De Term. 8. Hill. 1721. 


Lord chancellor: When the dean and chapter gave this 
they did not reſerve any power to nominate the 
preacher; and the inhabitants of the chapelry were at the ex- 
pence of building the chapel. Now the building and (a) en- 
dowing of the church, was what at common law originally en- 
titled the patron to the patronage; here the inhabitants built the 


chapel, and (as appears) by the pew- money have endowed it. 


Ic is not reaſonable to ſay that the dean and chapter, as parſon 
appropriate, have a right to ſupply every chapel built within 
the pariſh with a preacher ;z it would: be an expence and hard- 
ſaip upon them to be obliged ſo to do; neither ought it to be 
at their election to ſupply it: for ſuppoſe I build a chapel in 
my houſe for myſelf, the parſon is not bound to provide for 


it; or ſuppoſe I build a chapel in my houſe for myſelf or my 


next neighbour, can the parſon name one to preach there? I 
think not; and it will make no alteration, if the chapel which 
build in my own ground, be intended for the uſe of twenty 
neighbours beſides my own family. 


HERBERT v. 

The Dean & 

Chapter of 

WESTMuIN- 
ST ER. 


Building and 
endowing of a 
church, did ori- 
ginally entitle 
the patron to 
the patronage. 
Impropriator of 
a pariſh has no 
right to numi- 
nate a preacher 
to every chapel 
within the pa- 
rich; it might 
be a hardſhip if 
he ſhould be 
bound ſo to do; 
neither ought it 
to be at his e- 
lection. One 
may build a 
private chapel 
for himſelf and 
family, or for 


Herſelf and neighbours, or for himſelf and twenty neighbours, and this will not give the parſon 


2 ut to nominate a preacher there, (4) 1 Init. 17. b. 119. b. 


As to the motion, that the plaintiſs ſhould produce the 
veſtry-books before a maſter, ſince they in their anſwer to the 
crofs bill refer thereto, and by that means make them part of 
their anſwer, referring to them (as it is ſaid) for fear of a 
miſtake; for that reaſon the court ought to let the defendants 
ſce them; otherwiſe there would be no relying upon the an- 
{wer of thoſe who are thus guarding theml*lves by references 
tor fear of a miſtake, and to avoid exceptions to their anſwer ; 
wherefore, for that the plaintiffs, who were bound'to hear their 

auſe in a ſhort time, have the favour and aid of the court by 
an infunction, and to the intent that the cauſe may come 


more fully before the court at the hearing, let them bring the 


veſtry- books before the maſter, and the defendants who are 


plaintiffs in the croſs cauſe, if they pleaſe, take copies. | 


But (J) afterwards on the 1 the court decreed that 
the right of nomination of che miniſte 


nd ch apters 


did belong to the dean 


5 
To 


Coleman 


— 
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() 1 March 
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| 
; 72 } 
| aſe 224. Coleman wver/us Winch. f 
| 
Lord Mac. 5 
5. Seiſed in fee of lands makes a mortgage to B. for 1001 a 
* 
2 Fa. Ca. Ab, and afterwards borrows 1007. more of B. upon bond, 
498, pl. 10 . , : 8 . 4 1 
ene, inChan, and dies; the heir at law conveys the inheritance and equity 
. of redemption of the premiſſes to truſtces, in truſt for payment © 
n le In ; 
tee mo-tzazes to Of all the bond and fimple-contract debts of his father equally; 1 
A. and fre 1 o . . . . | Bs 
PET after which the truſtees bring their bill to redeem B. who WH 
ge iis inſiſts on being paid his debt by bond, as well as that by mort- 3 
heirs by bond to os : : | E 
A. and dirs; gage; and for the mortgagee it was objected, 
it the heircomes ; | C 
to redeem zus mortgage, he muſt pay the bond debt as well as the mortgage, but if the heir aligns 
the equity 9: redemption to J. S. who brings his bill to redcem, he {hall pay the mortgage only, and ö 8 
not the bond. we 
0 
Fir/?, That as he had the eſtate at law abſolutely, and the a 
truſtees could not come at it without the interpoſition of e- 8 
74 quity, it ſcemed not agreeable to reaſon, that he ſhould be 
hindered by this court from receiving what was due to him by : 
bond as well as by mortgage, the former being as juſt a debt, 1 
and as much due in conſcience as the latter. Y 
4 Fecondly, That if the heir had brought a bill to redeem the f 
Me mortgagc, it was plain he muſt have paid as well the bond- b 
5 debt as that by mortgage; and if the heir muſt have paid it, * 
Wh. 
wy why ſhould any one ciaiming under him, be in a better con- ta 
#7 
8 Jition than he himſelf r 3 
i Lord chancelisr : The bond of the anceſtor, wherein the heit Eh 
8 is bound, becomes upon the anceſtor's death the heir's own | 
debt, for which he is ſuable in the debet and detinet ; and there- Va 
fore if he comes to redeem the mortgage made by his anceſtor, * 
he muſt pay the debt by (1) bond, as well as that by mortgage; 
but though this be the. debt of the heir, it cannot be ſaid 3 
to be due from the heir's aſſignee, the bond being no 2 
80 ff on poſ- lien upon the Jand: which appears moſt plainly, in that 1 
le ſed ot a tei : : | tc) 
for Years, mo! tgages it to A. and atterwa ads becomes indebted by ſimple contract to A. and dies, tne . 
executors ſhall not redcem without paying as well the note as the mortgage; ſecus if any creditat op 
ot the teſtator brings his bill to redeem. 11. 
3 eo 
(1) Shur: lexvorth v. Laywick, 1 Vern. fraudulent deviſes, Challis v. Cafternt, 
2 X 5 A SY, 
245 Powwrs v. Corbett, 3 At k. 8 1 Eq. Ca. Ab. 325. pl. 9. Otheru ie, - 
Treaghten v. Troughton, 1 Ve 7. where the deviſe is for Save of debts, 


So, mall deviſee within the ta of Heams v. Hance, 3 Atk. 030. 
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De Term. S. Hill. 1721. 


it was no lien on the land, even againſt the + mortgagor COLEMAN Vs 
himſelf, who happened to be indebted to the ſame perfon by Wines 
nortgage and by bond. Suppoſe one be indebted to A. by 
mortgage of a term for years, and alſo indebted to him by 
bond; if on the death of the mortgagor, his executor brings a 
bil! to redeem the mortgage, he muſt pay both; but if the 
executor aſſigns over the equity of redemption of the mort- 


rived term, and the aſſignee of the executor brings a bill to 
eden he ſhail only pay the mortgage money. So if the 


1 


teſtator being poſſeſſed of a term mortgages it to H. and be- 


comes alſo td to A. by ſimple contract and dies, his exe- Je 3. . . . 


cator bringing a bill to redeem, {hall pay both (2) the mort=/ A Se. LES 


ze and the debt by ſimple contract; becauſe the very equity _ 
Gn 


_- 
of e is aſſets to pay ſimple- contract debts; but if Ae ate, 4 — 
any creditor of the teſtator brings a billto redeem this mort- , u. A e 


gage, he ſhall pay only the mortgage, A far tbl «65; 


Lord chaucellor farther ſaid, that the law of England, in ſuits 
againſt heirs, imitated the civil law ; where an heir ſued by a 
bond-creditor is ſued as for his own FRE in the debet and detinet, 
and is prima facie ſuppoſed to have aſſets, but that the heir 
might diſcharge himſelf by faying, that at the time of the writ 
brought he had no aſſets, or if he bas allets deſcended, may 
ew thoſe aſſets, of which the plaintiff may, if he pleaſes, 
take judgment; 


action brought, though at law there was no teme dy againſt 


and that in cafe the heir had aliened before 


my vet in equity he was ret ponſible for the value of the land 

cned; but now the heir is made liable at law (a) for the (=) By 3&4 
2 W. & M. cap. 
value of the aflets he has aliened. 14. 


— eee 


8 ; 4 . =” FI RESINS os 2 
+ Duere amen; tor in the caſe OI OAxier verlus Po ARAUIARTY, 1 Vern. 244, It 


Was decreed by lord Keeper North, that where the mortgagee lent more money 
to the Mortgegor on bond, che mortgage mould nat redeem without paying the 
bond: debt as well as the mortgage; aud vet in the cate of CHhallis v. Caſborn, 
Irecedents in Chancer: y 407. it Was laid down by couniel for a rule, and agreed 
to vy lord Cowper, that the mortgagor himſelf 15 in ſuch caſe to be let into a 


redemption upon payment of the mortgage money only ; though poſſibly there 
ay be tome difference, as to the rute of the court, between a mortgagor's 


coming to redeem and a mortgagee's bringing his C1 to foreciole (1) 


(1) Vide Marrett v. F, 2 AtK.53: Archer v. Suatt, 2 Stra. 1107. Anon. 
. 


"JED of APE 
. O02, 


(2) So, Anon. 2 Vern. 177. 
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Caſe 225. 


Lord Mac- 
CI. ESFIELD. 
2 Eq. Ca. Ab. 
863. pl. 2 

So pl. 6. 
Tenaat tor 99 
years, it he fo 
bong live, in 
pO? ee of ct 147g. 


ing the vren Ales 


with ſums of 
money, joins in 


tufiering re- 


De Term. 8. Hi 21. 


Savile verſus Blacket (1). 


Settlement of lands was made to the uſe of A. for 99 
years, if he ſhould ſo long live, remainder to truſtees 
during the life of 4, Sc. remainder over, with a power to 4. 
to charge the lands with * divers ſums of money. A. the 
truſtees and the remainder- man in tail join in ſuffering a re- 
covery, and declaring new uſes thereof, v:z. to the ule of 4. 
for life, with remainder over. 


covery, and declares the uſes thereof; this extinguiſhes the power of charging the eſtate, 


L708 1 


Lord 


2 
— 


(1) This cate now came on upon an in tail male, with divers remainders to 


exception to 


the maſter's report, and other parts of the family, remainder to 


alſo tor further directions. The point the right heirs of Sir Milliam, father of 
on the e was this Sir Eatward vir Edward, And that by the faid 
Blacket, lat & ag ier of the two plaintiſts ſettlement Sir Edavard had a power, ia 


Hen: ien! ach 
his will of t 


eand Alithea Blacket by cuſe there ſhould be one or more daugh- 


he oth of April 17 18, gave ters, and a ſar or ſons of the ſaid mar- 


to his ſaid two daughters 20007. a- piece riage, by deed or will, to charge all or 
to be paid in the manner therein men- any part of the ſaid premiſſes with any 


tioned (i. e. 


Joo. a-piece part there- portion or ſum of money not exceed- 


of he directed et- be Care 57 upon and ing 1000/. to ſuch daughter or daagh- 
raiſed out of the premiſtes comprized ters, That by indenture of 27 Jas. 
in his marriage 8 t, and which I 704 . made between Sir Edærard ot the 
lands (as he declared) he had a power 1ſt part, A. and B. of the 2d part, and 
by the ſettlement, to charge with 10g Hiillliam Biacket eldeſt fon and heir a ap- 
It having been referred to the maſter to parent of Sir Egavard of the zd part, 


inquire and 


*<O. SY) 1144 4>©C Bk 2 oy Yes - +a 7 43 * a 3 
il ate M hat premiſſes Were FEcIUng che limitations do Sir Edward 


* 


Hable to ſuch charge, the maſter found for 99 „cars, and to A. and B. as tru 
4 That by indentures 85 leaſe and re- tees to preierve, Sc. they the ſaid tru! 


leaſe dated 24th & 25th New. 1676, tees, with the privity and conſent cf 
(beingthe marriage ſett ent Sir Ed als Sir Edxcard (teſtiſied as therein men- 
avard Blacket, p laintitk's father, ) dir La- tioned) yielded up and ſurrendered 10 
ard had an eſtate in all the. lands in 1 iam Blacket and the heirs male 9 


the county 


of Acrthumberiand, (men- his body, all the eſtate, term and inter- 


tioned in the caule) fer go years, if eſt limited to them and their heirs 
he ſnould ſo long live, Jans waſjie, and aforeſaid. That by indentures of leaſe 
en aud after the determination of that and releaſe of 28 and 29 Tuly 1709. 
e/tate, they were limited to the uſe of made between Sir £dward, and Willian 


4. and B. 


during tlie life of Sir EA. his ion, anu {Diana the ion's wite o 


evard, to preſerve contingent remqain- 1it part, C. and D. of 2d part, E E. and 
ders, and that after the death of Sir F. ot zd part, G. and the ſaid 4. ({ur- 
Edvard, the lands were charged with waving truſtee of the ſettlement of 1679) 
a vearly rent of cool. to the intended of 4th part; and H. and J. of gth pait; 
wife tor her jointure, remainder to the in contideration of a marriage had be- 


Er and other ſons of the ſaid marriage . tween M iiliam and Diana, and of 8000! 
her 


ars 4 
t leaſe 

1709. 
il llan 
vife ck 
E. and 
. ({ur- 
; 1670) 
1 Part; 
ad be- 
gccol. 


her 


De Term. S. Hill. 


Tord chancellor : This joining ef A. in making the new ſet- 
tlement without reſerving a power to charge the premiſſes 


172t, 


8 AVIEE . 
BLACKET. 


with"the faid money, has deſtroyed that power which 4. had of 


charging 
lefeat his own grant. 


for the contrary conſruction would enable him to 


There are two ſorts of powers, one annexed to the eſtate, Diverſity be- 


as a power to make leaſes, Sc. which is deſtroyed by parting 


tween powers 
annexed to an 


with the eſtate; another which may be termed collateral to ettate, and ſuch 


as are collaceral 


the eſtate, as this power of charging it with money and this thereto; the 
laſt A. would have had, tho” he ſhould have ſurvived the term but pats with 


of 99 years; 


for ſtill he might have charged the premiſſes 


the eftate, the 
ſecond nuts 


therewith; ſo might he have done, though he had aſfigned 


288 * the. 


1 


her marriage portion, the ſaid Sir 
Eiward, William and Diana granted 
releaſed, Cc. to C. and D. all the ſaid 
premifies to hold to them and their 
keirs, for the purpoſe of making tenants 
to the precipe in order to ſuffer a re- 
corvery (which was afterwards ſuffer- 
ed) and declared the ſame to enure 
to the uſe of Sir Edward for 99 years, 
if, Sc, /ans waſte (chargeable with an 
@! nnuity ot 1001. to Diana it ihe ſur- 
ed Halliam) remainder to G. A. H. 
and J. in truſt to preſerve, Cc. remain- 
der to ule of William for gg years, if 
Oc. remainder to his iſt and other ſons 

2 tal male, Sc. - Whereupon the ſaid 
matter conceived that by the indenture 
of 25 Ju 1676, Sir Edward had a 

ah and ſufficie nt power of charging all 
tw premilies therein contained with 


= 


aa portien or ſum not exCcecuing 1000/. 


and that by the deed of 27 Jau. 1704, 
Sir Edzward being minded to bar the 
des and remainders in the ſettlement 
9 1070, prevailed on the truſtees to ſur- 
render their intereſt therein, which ſaid 
Ierrender the ſaid maſter ook to be 
myalid in law, by reaſon that Sir Zarvard 
Was then living and had in no ways 
larrendered his term and eſtate, and 
conti, quently no eſtate ever veited in 
tie tr ues, it not being to COMMENC? 
unn! after the derermination of Sir Ed. 

| And the ſaid maſter did 
chacesve that in the recoveries ſuffered 
upon tac deed of 1.709, there wantcd 2 


FF] bara“ 3 eſtate 


good tenant to the præcipe, by reaſon 
that Sir Edxvard had by no precedent 
at ſurrendered the eftate which he had 
by the ſettlement of 1670, but eo infants 
that he executed the deeds of 1709, 
together with Vlliam his ſon, it oper- 
ated as a ſurrender, and his eſtate was 
determined and veited in A. the ſur- 
viving trullee of the firſt ſettlement, 
witch A. was made a party to the 
devds of 1709, but never executed the 
ſame, and he not joining with Sir Ed. 
ward, William and Diana to C. and D. 
no freehold ever veſted in them, and 
therefore the ſaid ſettlement of 1676, 
mutt be fill ſubſiſting and valid, and 
therefore the ſaid -maſter conceived 
that Sir Edward had fhil a good power 
of charging the premiſſes with the faid 
two jums af; -00 J. and appointed 1 it ta 
be paid accordi1 oly.—lo this report 
Sir Edward Blactet (2d fon of Sir Ede 
avard, ſenior) extcepted, for that the 
maiter ſhould have certified that the 
recovery was well ſuſtered, and that 
tie power of Sir Edward, tenor, under 
the ſettlement of 1670, was thereby 
extinguiſhed. ' And the lord chancel. 
lor allowed the N but upon the 
further directions, decreed the tuo ſums 
of 500 l. to be paid out of the father's 
8 eſtate. Reg. IL. ib. B. 1719. 
to. 497. and 1721. fo. 151.— The 
point on the exce ption has been ſince 
determined in Smirh on demiſe of 
Dormer v. Packhurfl, 3 Atk. 135. 
Over 
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SAavitswv. over the term; but having joined in the new ſettlement, he 
BLACKET. myſt not now e from his own act, or undo what he has 
done before, 


_ 4 pen Then another queſtion aroſe upon the will of A. whereby 
egacy out ot a x J 
RE. whichfails, he had bequeathed 1000/7. to J. S. out of theſe lands; and i; 
whether and in : ; : | 

A een che Was inſiſted, that though this might not be good as a charge, 
legacy ball be it ſhould nevertheleſs take effect as a legacy, which was net 


— hurt by making an additional ſecurity for it; and therefore i 
one ſhould grant an annuity out of the manor of Dale, to 
which he had no title, though this could not operate as 3 
charge upon the manor, yet would it be good as a grant of 
an annuity to charge the perſon; for that the main intent of 
the teſtator being to give this legacy to FJ. S. the levatee 
ſhould have it one way or another, either out of the land or 
perſonal eſtate, 


779 ] Lord chancell;r: Here is a particular proviſion for this le. 
g | gacy of 100 J. Now it is poſſible for a legacy to be charged 
in ſuch a manner upon a certain fund, as that upon its failing, 
the legacy ſhall be loſt, It is material, that this beque is 
grounded upon a power, and may be thought no more than 
the execution of that power, which, if void, muſt of coutfe 
be a void bequeſt alſo. It is likewiſe obſervable, that the 
gives the reſidue to the teftator's eldeſt ſon : fo that to mak 
this legacy good, the child who is the legatee, and otheryil: 
provided for, mult take it away from another child, and what 

makes it {till. harder in the principal caſe is, that the Jegacy 
would by this means be taken away from an heir, in order t 
be given to a younger child. A charge upon land ſeems 10: 
to be ſo ſtrong as a gift of a legacy. 


But at length it weighed with the court, that the value © 
this land was fo coniiderable as to amount to 1000 l. 
and the deſign appeared to be, to leave the younger Th * 
two ſeveral ſums of 1000 J. one charged by expreſs words up: 
on the perſonal eſtate, and the other upon the land; h! lors 
ſhip ſaying, that if a legacy was given to . §. to be paid out 
of ſuch a particular debt, and there ſhould not appear to be #? 
ſuch debt, or the fund fail, (till the legacy ought to be paid, and 
(a) Vid: Swinb, the failing of the (a) modus appointed for payment ſhould 1 
* defeat the legacy itſelf. 
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Trott er Dawſon, & e contra. 


AE plaintiff was a truſies for one Archdale, as to an 
eighth of the proprietorſhip of the province of Carolina, 
and was put to great trouble and charge in relation to the 
aZairs of the province, This buſineſs, charge and trouble 
was all undergone during ſuch time as 4rchdale was the ceflui 
ge truſt, and afterwards Archdale aſſigned his intereſt to the 
defendant, who, being ſued by the plaintiff Trott for the mo- 
ney expended by him in relation to the premilles, brought his 
croſs bill againſt the plaintiff the truſtee, in order to compel 
him to convey over the truſt eſtate to the defendant, who, as 


was inſiſted, ought not to allow for any of this charge and 


trouble, which was all upon the credit of Archdale. 


Lord chancellor: Dawſon the aſſignee of Archdale cannot be 


ina better caſe than Archdale, under whom he claims; where- 


fore as Archdale would not have had the aſſiſtance of a court 
of equity, without paying for the charge and trouble which 
Trott had been at in relation to this truſt: ſo by a parity of 
reaſon the defendant Dawſon, as claiming under Arehdale, 
mutt do the ſame thing, which it was incumbent upon Arche 


die to have done. (1) 


Caſe 226. 


A. is a truſtee 
for B. as to an 
eſtate. & lays 
out money in 
relation to the 
truſt eſtate; afs 
ter which B. 
aſſigns the truſt 
to C. who brings 
2 bill tor a cons 
veyance of the 
eſtate 5 C. ſhall 
have no conveys 
ance until A. 

is paid all his 
monty by him 
expended or due 
in relation to 
the premiiles, 


1780 


(1) This decree was reverſed on 
pai to the lords 27th March, 1729. 


*gBenger ver/is Drew. 


OM E copyhold lands held of a weſt co manor: were 

granted by copy to the huſband and wife, and J. F. for 
their ſeveral lives ſucc eſſiue, and by the copy it appeared that 
tie fine paid to the lord of the manor was the money of the 
huſband and wife. 


Pi. 
111 


„ J. 
Tais third perſon 2 S.) named in the 
rant is in equity to be intended but as a truſtee for the huſ- 
; band 


Lord chan cellor: 


3 Bro. P. C. 449, where the caſe is res 
por ted much more at length. 


Caſe 227. 
Lord Mate 
LELSEFITLD. 

2 Eq, Ca. Ads 
227. pl, 8. 
739. pl. 5. 
Wlicre ina 
grant of a copy. 
hold for three 
lives, vize to the 


hvſbar q 11d wife and a third perſon, the fine was mentioned to be paid by the hulband and wife t 
dere being no toll evidence to the contrary, made the third perſon 2 4 1 or the 

tail LCC 4 3 = 

Swag <1], ny, 4 d wite, and T. e ſurvivor ot them. te. Gs FH 4 A. : . 
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Caſe 228. 
Lord Mac- 


CLES FIELD. 
2 Eq. Da. Ab. 


„67. pl. 2. 


The court al- 
lowed a Quaker 
to put in his 
anſwer without 
oath or affirma- 
tion where the 
bilt appeared 
frivolous. 


[ 782 ] 


Caſe 229. 
Lord I C 
CLESFIELD. 
2 Eq. Ca. Ab. 
97. pl. Js. 
An aſhgnee or 
j1ndorſec of a 
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band and wife, and the ſurvivor of them, by whom the pur. 
chaſe money was advanced, and it being mentioned in the 
copy that the fine was paid by the huſband and wife, is ſtrong 
evidence of the fact's being ſo; which though the court wil 
not look upon as concluſive, yet any evidence given to con- 


tradict it, ought, in order to prevail, -to be very clear and 
full, 


Wood ver/us Story and Bell. 


HE defendant Story was a quaker, and of ſo tender a 
& conſcience, that he could not prevail with himſelf ei— 
ther to ſwear or affirm, The plaintiff brought a groundleſs 
bill againſt him to be relieved touching the ſum of 441, 2: 
for two ſhares in the Penhhlvanian company, of which two 
ſhares the plaintiF was purchaſer ; but it appeared that the 
other defendant Bell ſold thefe ſhares to the plaintiff, and re- 
ceived of him the purchaſe money, | 


The defendant St2ry was committed for not anſwering; 


and now on his petition to be admitted to anſwer withou: 
oath or affirmation: 


Lord chancellor : Nothing can more pervert juſtice than to 
make a court of juſtice and the proceſs thereof a means 
oppreſſion; and whenever that appears to be the caſe, I wi 
relieve the party oppreſſed. 


Let the defendant be diſcharged out of cuſtody, and i» 
anſwer taken without oath or afirmation. 


Kite; It was ſaid that the like order had been made by thx 
lord Harcourt in Dr. Heathceote's caſe. 


Ex Parte Lee. 


* S. petitioned to take out a commiſſion of banktupte 
againſt Lee, and his debt (amounting to 100/.) - 
peared to conſiſt of notes made payable by the bankru 


bankrupt's notes to other perſons who had indorſed them to the petition*!, 


at an under va- 


lue is a creditor for the full ſums of the notes, and may ſue out a commiſſion as a crecits © 
fuch full ſums. Secus, of an aſſignee of a bond, or where the indorſment of the note is fub/e4*” 


to the bankruptcy 


ans 
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and to have been bought in by him at 103. in the pound; Ex parte 
upon which it was objected that ſuch creditor who came by Lux. 
his debt in this manner, was not entitled to ſue out a com- 

MM 
M1110ns 


Lerd chancellor: Though the petitioner for this commiſſion has 
thus rained the notes given by the bankrupt, yet he is plainly a 
creditor, juſt as if the perſons, to whom the bankrupt before his 
bankruptcy gave theſe notes, had paid an under-rate for them; 
nan, though they had been given without any conſideration, 
vet are they now become his debts, and the legal right thereto [ 983 ] 
veſted in the indorſee. . Secus, in caſe of an aſſignment of a 
bond, foraſmuch as ſuch aſſignee, not being the legal creditor, 
could not have taken out a commiſſion. Alſo, had the in- 
corſment in the principal caſe been made after the bankruptcy, 
might be a queſtion whether ſuch indorſee would be in- 
titled to a commiſſion 3 he not being a creditor for 199 J. or 
capable of taking out a committion at the time of the party's 
becoming a bankrupt (1). 


Kee A KAY: ” 
e £1 hen 407 


. 
(1) Sed vide ex parte Themas, 1 Atk. 73. 
7 1 
Acherley verſus Wheeler and Vernon. + Caſe 230. 
| | | Lord Mac- 
OF CLESFIELS. 
HE bill was to recover the intereſt of a legacy of , 11, 68. 
6000/7. given to the plaintiff by the will of her uncle ws 1 518. 
r. IST, 
| Mr. Vernon. | Com, Rep. 387. 
| „„ 
? Fo, Ca. Ab. 209. pl. 2. 565. pl. 5. A. among? other legacies leaves 1090 l. to his niece 
. at 1% or marriage, and gives the reſidue of his perſonal eftate to be laid out in land, 
nlettled in ſtrict ſettlement on C. fer 99 years, remainder to his firſt ſon, &c. in tail, Y 


«wards A. by codicil deviſes, that the 1000 l. given by his will to his ſaid niece ſhould be made 
'7 62201, payable at 21 or. marriage: The niece was 78 at the time of the tefator's making his 
eil and under 21. Decreed ſhe ſhould have the intereſt of the 600 1. from the death ot the 


Kiitor, and that C. was only intitled to the reſduum exciuliye of the 6og01, 


Nr. Fernen, the eminent chancery counſel, by will (1) 


dated the 17th of Fanuary 1711, bequeathed to his fiſter's 


0 


4 = _ OO 
3 os Mit 


— 
— 


1 This caſe is miſplaced in point of time, not hawing been decreed until the 
Trizity term tollowing, 


(1) The will and codicil of Mr. Ter- not in this cauſe, nor was this point at 
*r, ate more fully ſtated in 3 Bro. P. C. all ited there. 
107, but the appeal there reported was 


daughter 


De Term, Hall. 221. 


Acuratsy daughter the plaintiff Letitia Arberley 1000. at her age cf 


wv. 38, or marriage, which ſhould firſt happen, and after ſome. 
WHEELER. legacies gave the reſidue of his perſonal, and all his real 


eſtate, to the defendant JP heeler and others, in truſt (the per 
ſonal eſtate being firit inveſted in land) to ſettle the whole oy 
the defendant Powater Fernen for 99 years, if he ſhould ſo 
long live, remainder to truſtees during his life, to preſerve 
contingent remainders, remainder to his firſt and other ſons 
ſucceſſively in tail male, remainder over in like manner to 
the brother of the defendant Bewater Vernon. 


117841 Afterwards, by a codicil dated the 2d of February 1729, 
the teſtator appointed that the portion of 1000 J. given by 
his will to his niece the plaintiff Lætitia, ſhould be made up 
in the whole the ſum of 6000 1. and payable to her at her 
age of 21 or marriage, which ſhould firſt happen, to be in 
lieu and fatisfaction of all ſhe might claim out of his real o 
perſonal eſtate, and upon condition that ſhe ſhould releaſe al! 
right-and title thereunto unto the executors and truſtees in the 
will named. | 


The teſtator died without iſſue, leaving his ſiſter Flizattt) 
Acherley the plaintiff's mother his heir at law, the defendant 
l hecler and others executors in truſt, and the plaintiff Letii 
about 18 eighteen years of age, who now brought this bill 
praying that ſhe might have intereſt paid her for the 6000, 
until her age of 21 or marriage, at which time ſhe was en- 
titled to the principal. 
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Olect. Intereſt is in its nature demandable for non-payment 
of a thing when due; whereas this legacy of 6000 J. is not 
due until the plaintiff's age of 21 or marriage, conſequent 
no intereſt can be claimed until ſuch time as ſhe would be 
entitled to the principal. Farther by the terms of the codicil 
{he is to releaſe all right or title to the teſtator's real or pet- 
ſonal eftate, which it does not appear ſhe has done, nor has 
ſhe offered ſo to do by her bill ; beſides, by the deviſe of the 
reſidue, the intereſt of the 6000 J. does paſs, which cannot be 
debitum in præſgenti, ſalvendum in futuro, as it comes in lieu 

of the original legacy of 1000 J. given to the plaintiff by tte 
will at her age of 18 or marriage, which ſum by the codicil 
is ordered to be made up 60004 and notwithſtanding there 


are the words added to it, payable at 21 or marriage, yet the 
| legac} 
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legacy by the codici] ought to follow the nature of the original AchrRIEY 


one given by the will, though increaſed and * made a greater 

n.; for which reaſon till the principal becomes due, the 
ntereſt thereof belongs to the reſiduary legatee. 

On the other ſide it was argued, firſt that the legacy of 
( eo venus by the will and codicil ſevered from the heap and 
bak of this great eſtate; for after the ſeveral legacies given 
by the will, the reſt and reſidue of the teſtator's real and per- 
ellate is Ceviſed to truſtees in truſt to be ſettled on the 
itor's couſin Bowater for gg years, remainder to truſtees 

; ; his life, Ec. remainder to his firſt, &c. ſon in tail 
ml ficceſhvely, Sc. fo that nothing was intended to be laid 
cut in land, but the,reſt and reſidue after all the legacies paid, 
conſequently this 6000 1. given by Mr. Fernon to his niece 

was never intended to be inveſted in a purchaſe, 
wich was faid to be acknowledged by Mr. Bowater Vernon 8 
own anſwer. 


ai As to the condition that the plaintiF ſhould releaſe 
right to the real and perſonal eſtate of the teſtator, it 

was plain ſhe could have no right during the life of her mo- 
ther, who was the ſiſter and heir of the teſtator; alſo ſhe 
it marry while an infant, by which means her legacy 
it become due, and ſhe not capable of releaſing or might 
Mermarry with an infant, and fo neither ſhe nor her huſband 


able of releaſing, and yet the legacy due; wherefore 


luppoling it to be a condition, it could be no more than a 
con.ton ſubſequent, gued cur. conceſſit. 


A 


24, It was inſiſted that there was 2 clauſe in the codici!, 
Viich made this caſe ſtill ſtronger for the plaintiff, viz, __ 
the tc ator after all his other debts and legacics, “ wille 
tn: out of the ſurplus of his perſonal eſtate, the ſum oi 
. ſhould be put apart for the benefit of the poor of 
Hunbrry and Shratwley, to be kept as à perpetual ſtock for 
buying gowns for poor old men and women, and coals and 
other fuel in the winter.“ Now this ſhewed that imme- 
dately on the teſtator's death it was intended monies ſufficient 
Gould b ve {ct apart to pay all the legacies ; for till then it could 
not de known what the ſurplus was; and even out of ſuch 
lurplus 10001. was to be appropriated to this charity, and 
only the E008 to be inveſted i in land, and ſettled ut ſupra. 


That 


WU, 
WurrrrR. 


[*785 ] 


786 ] 
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AgHERLEY That ſuppoſing the fund out of which this 6000 J. was ta 
Wu +51 bY be paid had conſiſted of mortgages carrying intereſt, ſince Mr, 
Bowater Vernon could not have the intereſt thereof, (as plainly 
2 he could not, being entitled to the intereſt of nothing but 
what was to be Jaid out in land,) it followed of neceſſity that 

the legatee the niece ought to have it. 
, . SSH. s And the caſe of Bourne verſus (1) Tynte, reported 2 Ven. 
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Roger Bourne dard lands of 5007. per ann. and a per- 
ſonal eſtate of 8000/7. owing to him upon mortgages, c. and 
having no child then living, by his will deviſed to Sir Haſuel 
Tyrte and others (whom he made executors) and their heirs, 
all his lands, and perſonal eſtate ſecured by mortgages, Ec. in 
truſt to lay out all his perſonal eſtate, which ſhould remain after 
his debts and legacies paid, in the purchaſe of lands to be ſet- 
t]2d on the teſtator's ſens (if any) in tail, remainder to his 


it SS, ; ee. , 346, was on this occaſion cited as taken from the regiſter's 
Al G 4 book, being inſiſted on to be much ſtronger than the beine 
bo « Caſe ; it was thus: 

5 


3 


— — "=D 


— — 


brother Gilbert Bourne for life, with remainder over to the 
ſaid Gilbert's ſons, &c. he deviſed, that in caſe the child his 
wife was then big withal ſhould be a daughter, ſhe to hare 
10007, to be paid at 21 or marriage, and if ſhe ſhould marry 
with conſent, &c. then her portion to be augmented to 30001. 
which ſum ſhould be ſecured and kept for that purpoſe out of 
787 ] his mortgage money, and other ſecurities, to be paid her at 
her age of 21 or marriage; his wife to have the education of 
his daughter, and out of "vhs intereſt of the 30001. to receive 
80 J. per annum from the truſtees for that purpoſe ; that in cale 
the daughter ſhould die before marriage or 21, then her portion 
and all monies ſo deviſed to her, to be employed for the benefit of 
ſuch perſons as were to enjoy his lands according to his will, di- 
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ſaid. After the teſtator's death a daughter was born, and tie 
executors for about eight years paid the intereſt of the 30000, 
above the 80 J. viz. 100 l. per annum to Gilbert the brother; but 
being then better adviſed ſtopt payment; upon which Gilbert the 
brother brought his bill to recover the intereſt above the 800 


—— — 


115 ) Ibrd Hardwicke expreſſes ſome Perry. 3 Atk. 102. 
difappropation of this caſe, in Heath v. | | 


lg 


recting that the reſt of his perſonal eſtate not given or diſpoſed of 
by his will, ſhould be all sf it laid out in land and ſettled as afore - 


per 6: 
all of 
a nec 
above 
caſe i 
ſhoul 
laid « 


Ry 
was 1 
in lat 
there! 
that C 
in re; 


from 


him: 
ſhoul, 
the in 
benef 
and a] 


De Term. S. Hill. 171. 


per annum, inſiſting that the reſt of the perſonal eſtate being 


all of it to be laid out in land, this did by expreſs words, or by 
a neceſſary implication, include all the intereſt of the 2000 /. 
above the 80 l. per annum - that there was a contingency in this 
caſe importing a condition precedent, viz. that if the daughter 


ſhould die before 21 or marriage, the whole 3000 J. was to be 
laid out in land, 


But in that caſe the lord chancellor ( Finch) declared that it 


was never the teſtator's intention the 3000 /. ſhould be laid out 
in land, or that Gilbert his brother ſhould have any benefit 
thereby in caſe a daughter was born, which had happened ; 
that Gilbert the brother's ſuit was both unneceſlary and unkind, 
in rezard he had a very good eſtate in lands of inheritance 


from the teſtator who had no obligation to leave the ſame to 


him : wherefore his lordſhip decreed that Gilbert the brother 
ſhould repay what he had received, that the truſtees ſhould pay 
the intereſt of the 30007, (above the 80 J. per annum) for the 
benefit and advantage of the daughter till 21 or marriage; 
and alſo pay the 3000 l. at the time limited by the will. 


Now this caſe was ſaid to be ſtronger than the principal 
one. 1}, In that here was an expreſs proviſion of 80 J. per 
annum to the mother for the education of the daughter, which 
might by implication be thought to exclude the daughter from 
any farther advantage of her portion, until ſhe ſhould come to 


the age of 21 or marry, at which time the portion was to be- 
come due, 


Alſo in the caſe cited the legacy was not veſted; but if the 
daughter ſhould die before 21 or marriage, then it was to fink. 
Whereas in the principal caſe there was a veſted legacy tranſ- 


miſſible to executors, though the plaintiff 3 ſhould die 


before 21 or marriage, 


Again, the deviſe there was to a brother, but here to a re- 
moter relation, and out of a much larger fund. 


The lord chancellor, having taken time to 3 of the 
caſe, declared that the plaintiff Lætitia was entitled to the in- 
tereſt of the 60001. from the death of the teſtator, ſaying, it 


bad weight with him, that by the will the 10001. legacy left 


to the plaintiff was given her at 18, but ſhe n to that 
Var, I. 2 age 
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De Term. S. Hill. 1721. 


Acurzlzy age in the teſtator's life-time, the codicil ordered it to be 
Vs made up 60007. yet not to be paid until 21 or marriage; ſo 


WHEELER. that though the actual payment was ſtopt until 21 or marriage, 


it was however veſted preſently, and being ſevered from the 
reſt of the eſtate, which re/duum only the defendant Bewatir 
Vernon was concerned in; therefore the intereſt of the 6000], 
from the death of the teſtator could belong to none but the 
plaintiff Letitia : which was decreed accordingly. (1) 


(1) Vide Nicholls v. Oftorne, poſt. 2. vol. 419. 
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Avatement. 


—_ * 


| Account. 


the court of chancery looks upon him 


N a plea in abatement, for want of Where an executor has an expreſs legacy, 
proper parties, it is in the power 


of the court to diſmiſs the bill 
without prejudice or to give leave to a- 
mend on payment of coſts. Page 428 
On a bill brought by a bankrupt againſt 


the defendant his ſuppoſed debtor for 


an account, the aſſignees under the 
commiſſion were charged in a proper 
manner, but the prayer of proceſs 
was only againſt the defendant; a 
2094 plea in abatement that the aſ- 
gnees were not made parties. 593 


Abe pance. 


e reaſon why an eſtate is ſaid to be 


in abeyance. 516 


a caſe of a will, where the remainder 
5 deviſed in contingency, the re- 
verſion in fee is not in abey ance in the 
mean wile, but deſcends to the heir. 

ibid. 


| Feeidents, See Caſualties. 


but as a truſtee, and will make him 
account for the ſurplus, though the 
ſpiritual court has no ſuch power 
Page 7 

Captain of a ſhip dies leaving money on 
board, intended to be improved in 
trade, the mate becomes captain, and 
improves the money, he is liable to 
account for the profits and not for the 


intereſt only. 140 
In an account both parties are actors. 
| 263 

And may revive. | 743 


| A. is a goldſmith, and there is mutual 


credit betwixt 4. and B. and A. be 
comes a bankrupt, only the ballance 
ſhall be liable to the bankruptcy; 
neither is it material whether the 
mutual credit be by open account, or 
mutual ſtated debts. 325 
If after a decree to account an executor 
or adminiſtrator does not revive with- 
in fix years, this is not within the 
ſtatute of limitations. 742 
1 Attion 
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A Table of the Principal Maiters. 


. Attion oz Suit. | 
Debt againſt the ſheriff for an eſcape of 


one in execution on an outlawry af- 
ter judgment, may be brought either 


in the tam quam or at the ſuit of the 
party only. Page 687 


Ademption. Vide title Legacy. 


Adminiſtration and Adminiſtratoz. 
Vide plus title Executoz. 


An adminiſtrator fince the ſtatute of 
Eaw. 3. and before that of Car. 2. 
had all the power of an executor, and 
confequently was not compellable to 
make diſtribution amongſt the next of 
kin, but the latter of theſe ſtatutes | 
directs a diſtribution. | 8, 49 

One dies inteſtate leaving an aunt and a 
up gags the latter 1s nearer of 

in than the aunt, and entitled to 
adminiſtration, i 41 

Adminiſtration committed, tho' con- 
trary to the ſtatute of H. 8. is not 
void, but voidable. 1 

An adminiſtration granted by the arch- 
deacon or ordinary, where there are 
bena notabilis in divers dioceſes, is 
meiely void. 767 


Advancement. Vide Reſulting truſt, &c. 
under title Truſt, allo title Cuſtoin 
of London. 


Affidavit oꝛ Dath. 


Bill will not lie to perpetuate teſtimony, 
fc. before trial, unleſs affidapit be 
made of the witneſſes being infirm and 
unable to travel | 1 

A peer of the realm is to put in his af- 
fidavit upon honour, but his anſwer to 
interrogatories and examination as a 
witneſs muſt be upon oath. 146 

Where in an inferior court I am ſued for 
a matter out of the juriſdiction, if in 
vacation time, a prohibition may be 
had in chancery, on affidavit that the 
matter is out of the juriſdiction; but 
no affidavit is neceſſary where on the 
Face of the declaration the matter ap- 


Age. Vide Inkant. 


Agreement. 


articles for a purchaſe and the ſealing 
of the conveyance, who ſhall bear the 
loſs. Page 61 
One articling to leave his wife 10000. 
within three months after his death, 
cannot be enforced in equity to a- 
mend the ſecurity. 107, 460 
Where money 1s agreed to be laid outin 
land, the party, who would have the 
ſole intereſt in the land when bought, 
may (if of age) have the money paid 
to him. 130 
But a perſon entitled only to an eſtate 
tail in the land ſhall not have the 
money, becauſe of the remainder- 
man's chance. | 471 
One ſettles lands on marriage on him- 
ſelf and wife and firſt ſon, &c. and 
makes over bankers aſhgnments en 
the ſame truſts, and if the annuities 
are redeemed, the money to be in- 
veſted in land, and ſettled to the ſame 
uſes; theſe annuities ſhall go to the 
heir, and not to the executor. 20; 
One agrees for a valuable conſideration 
to convey lands to J. S. and after- 
wards confeſſes a judgment to J. N. 
if the conſideration money paid b 
J. S. be any ways adequate to the 
value of the land, it binds the land 
in equity, and ſhall defeat the judg- 
ment; /ecus of a mortgage, or it tit 
conſideration were not adequate. 277 
One agrees before marriage to fettie 
certain lands on his wife for life, 0 


' afterwards deviſes theſe lands for pa). 


ment of his debts, the covenant 1s 3 
ſpecific lien on the lands; ecus had i 
been only an agreement to ſettle f 
much per annum, 4: mentionits 
any lands in certain. 429 
A bill in equity will not lie for a ſpecitc 
performance of an agreement to tran 
fer Seuth-ſea Rock ; /ecxs where itt 
thing contracted for may be parict- 
larly commodious to the party. 57? 
Vide infra Mere an agreement is 7 
performed in ſpecie, and <upere #6. 
One for a valuable conſideration © 


pears to be out of the juriſdiction. 476 | 


tracts to become a freeman of Lr. 
| $5", 


On caſualties happening between the 


it up; his perſonal eſtate ſhall be 
divided as if he had been a freeman, 
but his children not to be city orphans. 
Page 710 

See title London. : 


Agreement parol, Statute of Frauds 
and Perjuries. | 


An agreement made by the hvſband be- 
fore marriage, without writing, that 
the wife's eſtate ſhould be all of it en- 
joyed by her to her ſeparate uſe, is 
within the ſtatute of frauds. 618 


One alters a dranght With Bus own Wand, | -- ns ſuch covenant being at firſt ac- 


this is not a ſigning to take it out of 
the ſtatute of frauds, though the ſel- 
ler afterwards executes the conveyance 
and (the eſtate being in Midaleſex) 
cauſes it to be regiſtered. 770 


Agreement under hand. 


The father covenants to ſettle an eſtate | 


on the marriage of his ſon, who pri- 
vately agrees to pay ſo much out of 
it to the father; the heir being in 
ſuch caſe under the awe of his parent, 
and ſuppoſed not to act freely, equity 
will relieve againſt this private agree- 
ment. 121 
A fon on his marriage is to have 3000 J. 
portion with his wife, and privately 
and without notice to his parents who 
treated for the marriage, gives a bond 
to the wife's father to pay back 10001. 
of the portion ſeven years afterwards ; 
this bond void in equity, and will not 
be made better by being aſſigned to 
creditors. 96 
If on the conſent of a wife and her 
truſtees, and in order to a compoſition 
with the huſband's creditors, the court 
orders part of the truſt-money to be 
paid to the creditors, they conſenting 
to diſcharge him of the debts; any. 
private notes, Ec. taken by any of 
the creditors for part of their debts, 
beyond their ſhare with the reſt of 
the creditors, will be ſet aſide. 768 


dee more under title Marriage brocage 


A Table of the Principal Mutters 


gan, but dies before he has taken 


Agreement when to be performed in ſpecie, 
and when not. 105 


By a ſettlement A. is made tenant for 
life, remainder tothe heirs of his body 
by his wife, and in the ſame deed 4. 
covenants not to ſuffer a recovery, 
but that the lands ſhall be enjoyed 


55 according to thoſe limitations; after- 


wards A. ſuffers a recovery and des 
viſes theſe lands; on a bill brought 
for a ſpecific performance of the co- 
venant, it was decreed that the lands 
deviſed were not affected, though the 
covenant was good to bind the aſſets, 


cepted, equity ought not to vary or 
alter it. | Page 107 
See alſo 461 
A bill in equity will not lie for a ſpecific 
performance of an agreement to trans- 


fer South-fea ſtock. 570 
Agreement on Marriage. 


In marriage articles to ſettle lands on 
the huſband for life, remainder to the 
heirs or heirs male of his body, a 
court of equity will decree the con- 
veyance to be made in ſtrict ſettlement 
according to the intent of the parties, 
(viz.) to the huſband for life, re- 
mainder to the firſt and every other 
ſon in tail, &c. and not direct an eſtate- 
tail to the huſband, according to the 
legal operation of the words, 106, 

7 2 143, 291, 622. 

Articles and a ſettlement mentioned to 
be made in purſuance thereof were 
both made before marriage, but the 
ſettlement varied from the uſes in the 
articles; decreed to go according to 
the articles. 123 


Amendment. 


On a bill brought by the next of kin of 
the teſtator againſt an executor for an 
account of the ſurplus, the executor 
anſwered and waived the benefit of the 
ſurplus by miſtake of the law in that 

point, and though he afterwards prov- 


bends, 


ed it to have been the teſtator's intenc 
I-49 | 1 
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A Table of the Principal Matters. 


that he ſhould have the ſurplus, _ 
denied to amend his anſwer, Page 300 

On a plea in abatement for want of pro- 
per parties, it is in the power of the 
court to diſmiſs the bill without pre- 
judice, or to give leave to amend on 
payment of coſts, 428 


FInſtwwer, | 


In what particular caſes the anſwer of 
one defendant ſhall be read againſt 
another, - 7. $00 

Vide alſo title Evidence. 

On a bill brought by the next of kin of 

the teſtator againſt an executor for an 


account of the ſurplus, the executor |- 


anſwered and waived the benefit of the 
ſurplus by miſtake of the law in that 
point, and though he afterwards prov- 
ed it to be the teſtator's intent that he 
ſhould have the ſurplus, yet denied 
to amend his aniwer. ibid. 
After a decree ai cauſa againſt an in- 
fant, on ſuch infant's coming of age, 
and before the decree made abſolute, 
he may put in a new aniwer. 504 
A. while beyond fea ſues B. at law, B. 
brings his bill againſt A. the court will 
order, that ſervice on A.'s attorney 
ſhall be good ſervice, but not that ſuch 
attorney ſhall put in an anſwer with- 
out oath. | 523 
94. If the defendant were in an enemy's 
country, where no commiſſion could 
go to take the anſwer. ibid. 


Annuitp. 


Where an annuity is payable half-yearly, 
(viz.) at Lady-day and Michaelmas, 
and the annuitant dies on Michaelnas- 
day, but after ſun- ſet, his executors 
ſhall have the half year's arrear of ſuch 


annuity. 179 


Exchequer annuities mortgaged may be | 


fold upon notice without a forecloſure. 

| 261 

Where the arrears of an annuity or rent- 
"charge ſhall carry intereſt, and from 
what time. | 541 
One deviſes an houſe to his couſin, di- 
recting that an annuity of 12004. per 


ſhe ſhall maintain her ſon there; the fon 
chuſes to go from her, ſtil] the couſin 
ſhall have her annuity in the ſame 
manner as if the ſon had died. Page 
604 


Appeals. | 


On the plaintiff's petition to re-hea, 
| the cauſe is open as to the whole and 
every part of it with reſpect to the de. 
fendant ; while as to the plaintiff it 
is open only with regard to thoſe 
things which are complained of in the 
petition. 300 
No words ina grant from the crown can 
deprive a ſubject of his right to ap- 
peal ; much leſs if the grant be filent 
in that particular. 329 
An appeal lies from a decree in the 
Je of Man to the king in council, 
ibid, 
Appointment. See more title Power 
and Deed. 


An appointment of an annuity to be 
paid out of an office, if voluntary, 
15 countermandable. 101 


| Ipportionment, See Average, alf 
b Bent. 


Articles. See Agreement. 


Ilſent and Conſent. Sce Legacy. 


Executor compellable in equity to gi"? 
his aſſent to a legacy, ; 287 


Ifﬀets. Ser more under title Heir aud 
Executor. 


A. by will deviſes land to truſtees and 
their heirs, in truſt that the profits 
ſhould be equally divided between bi- 
wife and daughter (the heir of the teſ- 
tator) during the wife's life, and after 
her death he deviſes the ſame to tit 
uſe of his daughter in tail, with fe- 
| mainder over; the daughter dies with. 
out iſſue and inteſtate during the mo- 
ther's life ; reſolved by all the judges 


annua ſhall be paid to her, and that 


of C. Z. (to whom it was referred on 
01 


0 
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of chancery) that the mother and | 
daughter were tenants in common, 
and that the mother ſhould have a 
moiety of the profits during her life ; 
the other moiety by the ſtatute of 
frauds and perjuries-to go to the ad- 
miniſtratix of the daughter, and be 
aſſets in her hands, as before that 
ſtatute it would have been liable to 
Occupancy. Page 34 
The huſband borrows money, and he 
with his wife levies a fine of the wife's 
lands as a mortgage for it, after which 
the huſband gives legacies and chari- 
ties to the amount of his perſonal 
eſtate, and dies; the mortgage ſhall 
be paid out of his perſonal aſſets, 
though the charitable legacies will be 
thereby loſt, | 264 


dee alſo eflates and intereſts of the wife 


under title Baron and feme. 
Executors, in equity as well as at law, 
may prefer any creditor in equal de- 
gree, or after an action at law brought 
by one creditor, may confeſs judg- 
ment to another, 295 
Where a feme ſole ſeiſed mortgages, and 
marries B. and the mortgage is aſ- 
ſigned to B. who in the aſſignment 
covenants to pay the money, and dies, 
his perſonal aſſets are not liable in 
equity to pay the mortgage money. 
| 348 
mortgage comes to an executor who 
receives the money due thereon, and 
pays it away to his teſtator's credi- 
tors; and then it appears that the 
mortgage has been already ſatiſ- 
hed ; the executor muſt refund tho? 
n2 had before paid the money away 
n debts, which there were not other- 
viſe aſſets to ſatisfy. 355 


eis marſhall'd, and in what Order Debts 
are to be paid. 


ere a huſband receives money, which 
oy his marriage articles was covenant- 
ed to be laid cut in land and ſettled, 
and afterwards miſapplies it, his aſ- 
' {ets are liable to make good this loſs, 
not as a breach of trult, or as money 
received and miſapplied, but as a 
debt by ſpecialty. | 131 


Wy 


One ſeiſed in fee owes debts by bond, 


| 


and deviſes lands to his heir in tail, 
and gives ſeveral legacies, after which 
he dies, leaving the heir his execu- 
tor; the heir with the perſonal eſtate 
pays off the bond.debts, by which 
means there are not aſſets to pay the 
lepacies ; the legatees bring their bill, 
praying to ſtand 'in the place of the 
bond creditors, and to be paid out of 
the land deviſed to the eldeſt fon. 


The court held the legatees to be 


without remedy, the land being (ſpe- 
cihcally) deviſed in tail to the heir; 
otherwiſe had the land deſcended to 
ſuch heir in fee. Page 201, 678, 730 


So tho? the court will marſhal the aſſets 


in favour of a ſimple contract creditor 


and (generally ſpeaking) in favour of 
a legatee yet where ſuch legatee is a 


pecuniary one, he will not be reliev- 
ed, by being permitted to come in the 
place of the bond- creditors upon the 


land in the hands of a deviſee thereof. 


2204, 678 
See alſo Specific legacy. 


A recognizance not inrolled or not re- 


gularly taken ſhall be looked upon as 
a bond, and paid as a debt by ſpeci- 


alty. 336, 340 


One pives legacies by his will, and 


other legacies by his codicil, charg- 
ing his lands only with the lega- 
cies in the will; on the perſonal 
eſtate's being inſuflicient to pay all the 
legacies, the land ſhall be charged 
with the legacies in the will, and the 
legacies in the codicil be paid out of 
the perſonal eſtate. 422 


Where one deviſes his lands for payment 


of debts, bonds and ſimple contract 
debts thall be paid equally ; but if 


he only charges his lands with the 


payment of his debts, letting them 
deſcend ſubject thereto, the bonds 
ſhall be preferred 430 


But if the heir ſells the land before ac- 


tion brought, then both to be paid 


equally. 431 
See allo title Seturities and Jncume 
brances. 
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A Table of the Principal Matters, 


Heir. 


One ſeiſed of lands in fee binds himſelf 
and his heirs in a bond, and dies, 
having deviſed his lands to F. S. in 
fee; in a bill brought by the obligee 
to ſubject the land deviſed, the devi- 
ſor's heir muſt be made a party. Page 


99 
One ſeiſed in fee mortgages to A. and 
afterwards binds himſelf and his heirs 
to A. and dies; if the heir comes to 
redeem this mortgage, he muſt pay 
the bond - debt as well as the mortgage. 
771. 
An heir in action brought on his oy 
ceitor's bond muit be ſued as for his 
own debt in the deber & detinet. 776 
See allo title, Moztgage, Redemption, 
Foꝛeclolure. 


Iligument and Aſliignee. 


Debts due to a feme ſale, who afterwards 
marries, and her huſband becomes a 
bankrupt, are, though unrecovered, 
aſſignable by the commiſſioners, by 
the 4 & 5 Ann. cap. 17. 24 

Jn like manner debts due to the with 
dum fola, though unrecovered, are, 
on the huſband's bankruptcy, aſſigna- 

dle by the commiſſioners. 249 

See alſo Tit, Baron and Feme. 

A ſon on his marriage is to have 300 l. 
portion with his wife, and privately 


and without notice to his father or 


mother, who treated for the marriage, 


gives a bond to the wife's father to 


pay back 1000 7. of the portion ſeven 
years afterwards, and the obligee 
aſipns the bond to a creditor; the 
bond being void in equity, ſuch aſ- 
fignment hall not make it good. 496 
See alſo marriage-brecage bonds. 
One having a bond receives the money 
duc upon it, and afterwards aſſigns it 
for a valuable conſideration as un- 
ſatisfied to another, a purchaſer can 
| have no avail of this bond. 497 
A deviſce in remainder of a term arti- 
cles for a valuable conſideration to 


quity, and the deviſee in remainder 
is afterwards but a truſtee for the 
purchaſer. Page 574 
See alſo Tit. Poſſibilit p and Wil, 


Attainder. 


An attainder of major- general Thema; 
Gordon, laird of Auchingtoule, will not 
extend to attaint the party, if his 
name be Alexander and not Thoma;, 
tho” the reſt of the deſcriptions agree, 

612 
Guardians are recommended by will to 
act with the advice of J. S. and J. d. 
is afterwards attainted, this ſuperin. 


tendency devolves upon the great 
_ ſeal. F 


Attoznep and Solicitoz. 


A. being beyond ſea, ſues B. at law, l. 
brings a bill in equity againſt 4. 
Court will order that ſervice on the 
defendant's attorney at law ſhall be 
good ſervice, but not that ſuch 2. 

torney ſhall put in an anſwer for hin 
without oath. 23 

So if there had been a general letter o 
attorney to appear in and defend ſuits 
the court would have ordered ſuch 
attorney to appear for the principz, 
and that ſervice on him ſhould de 
good ſervice, ibid 

Upon the attorney's or ſolicitor's 2p- 
pearing to be guilty of a groſs ne- 
glect, the court will order him to pi! 
the coſts. | | $93 


Average and Contribution, 


One ſeiſed in fee of ſome lands, aud 
poſſeſſed of leaſes for years of oth! 
lands, deviſes the fee to A, and tit 
leaſes to B. and dies indebted b“ 
bond; on a deficiency of aſſets bot 
the deviſees ſhall contribute in pic. 
portion to the value of the reſpect! 
deviſed premiſſes towards payment y 
the bond - debts; but if the deviſe h- 
deen to A. of all the reſt of the teſt 
tor's eſtate, then 4. ſhould have pa 
the debrs. | ">" 

One ſeiſed in fee of the manors of 4 


1] n, this is a good aſſignment in e- 


and B. mortgages 4. for 40000. * 


A Table of the Prineipo / Murer 


by will charges all his real eſtate with 
the payment of his debts, and de- 
viſes 4. to C. and B. to D. and dies; 
the deviſce of 4. ſhall compel the de- 
viſee of B. to contribute to pay the 
mortgage on A. but if the will proves 
void, then no contribution. Page 505 


r 


Bail. | 
CO NG the bail pending a writ of 


error in parliament is a contempt 
and breach of privilege. 685 


Bankrupt. 


A creditor by ſtatute of J. S. if J. S. 
becomes bankrupt, and the ſtatute be 
not ſued and executed before the 
bankruptcy, ſhould come in only pro 
rata, tnough there were lands in fee 
bound by the ſtatute. 92 

A, lends money to B. and C. on bond, 
B. becomes bankrupt, and his e- 
ſtate is aligned by the commiſſioners, 
A, ſues C, and takes him in execu- 
tion on a ca“ a', and afterwards con- 
ſents to his eicape; yet 4. ſhall come 
in as a creditor of B. the bankrupt for 
a moiety of his remaining debt. 238 

The wife Jum ſola enters into a bond 
and then marries, after which the 
huſband i becomes a bankrupt; this 
debt by virtue of the ſtatute of 4 & 5 
Anne, cap. 17. is diſcharged by ſuch 

bankruptcy. ö Es 

In like manner debts due to the wife 
dum fola, tho* unrecovered, are, on 
the huſband's bankruptcy, aſſignable 


8 by the commiſſioners ibid. 


See Baron and Feme. 

The plea on the ſtatute of the 4 U 5 
Anne, relating to bankrupts, and 
their diſcharge, muſt conclude to the 
country. 258 

A ſingle creditor to whom 100 J. was 

due from 4. by two notes, and 531. 
part thereof not yet payable, (before 
the 5 Geo. 2.) ſued out a commiſſion 
of bankruptcy. ſuch commmitſon ſet 
wide as irregular. | 260 


249 


So alſo of a bond, where the obligee 
took out a commiſſion before the day 
of payment. Page 610 
A. ſurrenders a copyhold by way of ſale 
or mortgage, but the ſurrender is not 
preſented as it ought to have been, 
after which A. becomes a bankrupt ; 
the copyhold is bound by the ſur- 
render and not liable to the bank- 
ruptcy. hats 280 
A bankrupt though in poſſeſſion, yet if 
impowered to diſpoſe of goods in truſt 
for another, they are not liable to the 
bankruptcy {either in law or equity. 


— 


I 
Hufband before he has received the wite's 
fortune becomes a bankrupt, the aſ- 
ſignee ſnhall not receive it without mak- 
ing ſome proviſion for the wife. 382 
A poſſibility of right belonging w a 
bankrupt is not aſſignable by the 
commiſſioners, 385 
Commiſſioners, after they have made an 
aſſignment of the bankrupt's effects, 
and given him his certificate and diſ- 
charge, cannot make a ſubſequent 
aſſignment. | 386 
A feme ſole mortgages in fee, marries, 
and the huſband becomes a bankrupt, 
and dies, the aſſignees of the bank- 
rupt, and not the wife, are entitled to 
the mortgage; ſecus if by articles be- 
fore marriage it was agreed that this 
ſhould continue to the wife, 458, 461. 
See Title Baron and Feme. 

Though a creditor comes into a com- 
miſſion of bankruptcy, proves his 
debt, and is prevailed on to be an af. 
ſignee (being informed that otherwiſe 
he ſhouid loſe his debt) yet if the 
bankrupt has no eſtate, the creditor 
may take the bankrupt in execution if 
he will waive any benefit of the —_— 

| 560 

The reaſon of a creditor's coming in 
under acommiſſion of bankruptcy, and 


* 


the bankrupt's being diſcharged. 562 
No election, in caſe of a creditor's com- 
ing in under the commiſſion, to be 
paid out of the bankrupt's effects, if 
no effects. ibid, 
Argument of fraud, if the commiſſion be 
ſued out by the bankrupt's father in 

| order 


proving his debt, may be to oppoſe, 
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A Table of the Principal Matters. 


order to diſcharge the bankrupt. 
Page 563 

A bankrupt's wife cannot be examined 
againſt her huſband to prove his bank- 
ruptcy, though by the ſtatute of 21 
Jac. 1. ſhe be made examinahle touch- 
ing the diſcovery of her huiband's 
effects. | 611 
By 5 Geo. I. cap. 24. a bankrupt may 
be examined touching his own bank- 
ruptcy. „ 2.2115 61: 404d; 
If one of the reaſons for the commit- 


ment of a bankrupt be illegal, and. 


the party to continue in cuſlody till 
ſomething which 1s illegally required 
of him be done, the whole commit- 
ment 15 naught. | ibid. 


Creditors of a bankrupt who come into 


the commiſſion ſhall not impriſon the 
bankrupt for not paying the debt. 612 
A creditor petitions againſt the allow- 
ance of the bankrupt's certificate, up- 
on which the bankrupt gives him a 
bond for payment of his whole debt 
in conſideration of ſuch creditor's 
with-drawing his petition ; equity 
will not relieve again ſuch bond. 
620 


A trader ſeiſed of lands in fee gives | 


judgment to B. and then ſells the 
land to C. and afterwards becomes a 
bankrupt; tho? che judgment credi- 


tor cannot come in for more than his | 


proportion with the reſt of the bank- 
rupt's creditors, whether he may not 
extend the lands in C. the purchaſer's 
hands, C. having purchaſed before 
the bankruptcy, and this not prej u- 
dicing the creditors. So if 4. the 
trader gives judgment to B. and ar- 
tictes for a valuable conſideration to 


ſeil to C. and then becomes a bank- | 


rupt; it feems the judgment ſhall 
bind the lands in the hands of C. who 
articled to buy them; but whatever 
money the purchaſer was to pay the 
bankrupt, the ſame ſhall be liable to 
the bankruptcy. 737 
Bankrupt, before his bankruptcy gave 
a note to 4. for 1007. payable to 4. 
or order, B. buys in the note for 504. 


yet B. is a legal creaitor for 1001. 


and may ſue out a commiſſion againſt 
the bankrupt ; /ecas of an ailignee of 


— 


a bond, he not being the legal en. 
ditor, or if the indorſement were after 
the bankruptcy. Page 18: 


Bargains catching. See Heir. 


Baron and Feme. 


A perſonal eſtate was deviſed to a fene 
covert for her ſeparate uſe without 
naming truſtees, this, by the opinion 
of lord Cowper, not good to exclude 
the huſband from intermeddling, 12; 

Duere tamen. 

What circumſtances will undoubted) 
make ſuch will good. _.. 1126 

Debts of the wife contracted dam fola ut 
diſcharged by the bankruptcy of the 
huſband, as on the other hand debt; 
due to the wife dum /ola are aflignable 
on the bankruptcy by the commiſſor- 
8 24 

Debts due to the wife dum ſola, forfeited 
and aſſignable to the king by the hul 
band. 263 

The wife is for ever diſcharged by th 
diſcharge of the bankrupt huſband. 

21 

Huſband. borrows money, and he aud 
the wife levy a fine of the wife" 
land as a mortgage for it, after which 
the huſband by will gives legace 
and charities to the amount of by 
perſonal eftate and dies; the mortgage 
money ſhall be paid out of his perſon 
aſſets, though to the defeating of the 
charity legacics. 2b 

But all the huſband's debts, even that 
by ſimple contract, ſhall be preferre 

to the mortgage. | ibid 

Where a feme ſole ſeiſed mortgages, a 
marries B. and the mortgage is afigt- 
ed, and B. in the deed of aflignmen 
covenants to pay the mortgage Mmone!, 

his perſonal eſtate is not liable in e. 
quity to pay the ſame, unleſs he 7+ 
ceived it. 500 

Feme covert poſſeſſed of cheſes en adi 
dies, her huſband adminiſters, and 
makes a voluntary aſſignment, thus 
an alteration of the property. 3” 

So if the huſband had ſurvived, and te! 
had died without altering the prope 
ty, or ſo much as adminiſtring 93 
wite, its 
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bene, though he can have no heirs but | the bankrupt's certificate, to pay _ 
| | | | whole 


þ 


| 2 
” Huſband before he has received be ſuch as are his iſſue, yet it is a fee - ſim- 5 | 
te wife's fortune becomes a bankrupt, | ple. Page 78 1 
11 the aſſignee ſhall not receive the ſame | One deviſes 3000 J. to all the natural 24 
without making ſome proviſion for | children of his fon by Jane Stiles, the 4 
the wife. 8 Page 382 baſtards born after the making of the fo | 
2 feme ſole mortgagee in fee, marries, | will ſhall not take, nor even the child 2 
: and the huſband becomes a bankrupt in ventre /a mere, baſtards being in- * 
vo and dies, the aſſignees of the bank- capable of taking till they have gained 5 
0 rupt, and not the wife, are entitled to a name by reputation. 529 55 
TR the mortgage; /ecus if by articles be- | And though in the principal caſe the 4 
i ſore marriage it was agreed that this] money was to be paid by the execu- 85 
155 ſhould continue to the wife. 458, 461 tors as the teſtator by deed ſhoald ap- EX 
4 Feme ſole owes debts by bond, and | point, and the teſtator afterwards made as 1 
10 having married dies leaving no lege] a deed of appointment, yet ſuch deed AT 
ts aſſets, but at the marriage had a term | reterring to the will was held as part 12-4 
FE for years, jewels, &c. in confideration-} thereof, 530 bt 
2 of which the huſband makes no ſettle- | ; 1 
bee ment; the huſband not liable in equity Will. 7 
Bj any more than at law. 466 „ 55 
10 Huſband during the coverture liable for Who muſt be Parties, vide Parties. » #1 
ited all his wife's debts, though he had A pill brought by a bond-creditor a- 1 
uf. WY thing wich her; and on the, other gainſt a deviſee on the ſtatute of frau- 22 
253 hand, though he had a portion in] dulent deviſes muſt make the heir a F. 
kia goods, jewels, or other perſonal eſtate party. ew E 
nd, with his wife, yet if he happens not to A pill lies to perpetuate teſtimony before E 
2) be ſued for her debts during the co- trial, on A et annexed, - 17 +: 
and verture, he will not be liable after- | 4. brings his bill againſt B. and C. who 2 
ife's WB, ; 459 ut in inſufficient anſwers, and pre- 2 
bi i dtn gives feme the foul diſtemper, 4.] fer their eroſs bill againſt J. B. be- + 
25 lends the wife 300. to pay the doctor] comes a bankrupt, his aſſignees bring 25 
by for her cure, baron deviſes lands for 1:11 in nature of 4 bill of revivor 13 
oe de payment of his debts; this 30 /. againſt A. they ſhall not go on till Te. 
onal ater debt of the huſband's and A. is a C. has anſwered A.'s bill. 266 4 
f the crecitor in the doctor's place, 482 A bill does not lie for an owner of a |. 
164 Though a wife cannot at law borrow quit-rent, in order to ſettle what pro- E= 
hole money even for neceſſaries, ſo as to portion his quit-rent ſhall pay to the 1 
rel bind her huſband; yet if ſuch money n | 329 E. 
11 1 applied to the wife's uſe for ne- N N | —— 
2nd _ the lender of the money Bond oz Obligation. 2 
7 aall im equity ſtand in the place of f ; 2 
_ him who found the neceſſaries. 483 By a deviſe of all one's goods a bond . 
_ tir far the buſband is aufwerable for the} will pals. | 267 75 g 
* d:bts of the auift, vide ſupra under | Bond or covenant to pay a ſum of money 4 
f. Baron and Feme. on failure of iſſue of A. generally is 3 
: ; good. ; 1 566 AY 
Wail oz Durety. A fon in plentiful circumſtances gives "FA 
du: . i oh his father a bond to pay him 120/. 1 
duing the bail below, pending a writ of | annuity: for "his lifes ahi. 6 3 
error in Parliament, is a contempt and freely and witbonn 200d - and 2 * 
breach of privilege, 685 what words or circumſtances will not 9 20 
be conſtrued a coercion. 607 IJ 
I. A bond is given to a creditor, who had 16 
If lands are deviſed to a baſtard and his petitioned againſt the allowance of N 
f 
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whole debt in conſideration of the | 
creditor's with-drawing his petition ; | 


equity will not relieve againſt it. P. 620. 


Marriage-brocage Bonds. Vide Mar⸗ 
8 riage. | 


Boꝛough Englich. 


One ſeiſed of a copyhold in fee in na- 
ture of Borough Engliſh has five ſons, 
the youngeſt of whom dies leaving 
iſſue a daughter, and then the father 
dies, the youngeſt ſon's daughter is 
inheritable. 63 

The cuſtom of a manor was, that the 
copyhold lands of any tenant dying 
feijed ſhould deſcend to his youngett 
ſon, anda ſurrender is made of a copy- 
hold to the uſe of J. S. and his heirs, 

Who dies before admittance, his eldeſt 
ſon, and not his youngeſt, ſhall take 
theſe lands; /ecus had it been laid to 
have been of the nature of borough 
Engliſh. 606 

One having borough Engliſh lands is 
diſſeiſed and dies, this right to the 
borough Engliſh ſhall deſcend to the 
youngeſt ſon, 8 


— 


Caſualtſes. 


N caſualties happening between the 
O articles for a purchaſe and the 
ſealing of the conveyance, who ſhall 
bear the loſs. 61 
Where a former will of land is cancelled 
by the teſtator upon a preſumption 
that a latter will is good and duly 
executed, which proves not to be ſo, 
in ſuch caſe equicy will reheve under 


the head of accident. 346 


Charity and charitable Uſes. See 
alſo Pooz, 


A deviſe by a nuncupative will by te- 
nant in tail of a rent out of lands to 
a Charity, void. 247 
Vide Deviſe and Will. 
Deviſe by tenant in tail to à charity 
d, tho” no fine levied, or recovery 
uffered previous thereto. 248 
Charity legacies that are pecuniary, 
ſhall on a deficiency of aſſets come in- 


3 


to average as well as other pecuniay 
legacies. Page au; 
In a ſuit for a charity for the arrears of: 
rent-charge, it is not neceſſary v 
make all the ter-tenants of the Jand, 
out of which the rent iſſues, partie; 


See alſo. title Parties. ”" 
A pariſhioner no good evidence to prore 
a charity given to the pariſh ; ſew: if 
only a lodger, and one who does not 
pay to the poor.  : ;> hog 

See alſo title Evidence. 

Two ſchools in one town, the one a free, 
the other a charity ſchool for boy; 
and girls; A. deviſes gool. to the 
charity ſchool, though both be chariy 
ſchools, yet only that for boys and 
girls ſhall take, 674 

One ſeiſed of ſome lands in fee, and 

being ceſtui que truft of other land, 

deviſes all to A. for life, remainder to 
his firſt and ſecond ſon in tail male 
(without going farther) and after 4. 
death without ſue male, then to: 
charity; though A. be tenant in tal 
until iſſue born, and may bar the cha- 
rity with reſpect to thoſe lands of 
which he has the legal eſtate, yet it 
was held otherwiſe as to the tri 
eſtate. | 754 


Childzen and pounger Childzen. der 
T” Po:tious, 


Committee. 


Committee of an infant heireſs ha. 
ing given a recognizance that be 
ſhould not ſuffer the infant to mar 
without the conſent of the court, tit 
form of this recognizance moderated, 
viz. that the infant ſhall not mar) 
with the committee's privity, withott 
the conſent of the court, ; 


Common Recovery. Vide Becobert: 


Tenancy in Common, vide Joi 


Concealment, Covin, Colluſio!- 


A deviſee under a will defeQively a 
cured repreſents it to be duly execurn 
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and for a ſmall ſum gains a releaſe 
from the heir, ſuch releaſe ſet aſide, 
| Page 239 


Where the firſt mortgagee 1s a witneſs 


to the ſecond mortgage, though there 
de no actual proof of his knowing the 
contents thereof, yet from a preſump- 
tion that he might have known the 


fame, this ſhall poſtpone him. 394 | 


Condition. 


One deviſes lands to his wife for life, 


and after her death to his ſon in fee, 
upon condition to pay his daughter 
1000 J. within a year after the death 


of J. S. with a proviſo, that if the 
money be not paid, the daughter may | 


enter and receive the profits till pay - 
ment; F. S. dies, living the wife; 
the daughter is entitled to the 1000 /. 
and in default of payment a ſale of 
che reverſion will be decreed. 478 


Cendition precedent. 


One by will gives an annuity to his 
grandaughter ; but if ſhe marries with 
the executor's conſent, then a por- 
tion; ſhe marries /ans conſent a man 
worth nothing ; the huſband not en- 
titled to the money, the having mar- 


ried with the executor's conſent being 
2 condition precedent to the gift of 


the portion. 284 


| Condition or Covenant broken, and I cab far 


* 


relievatble, 


Mortgagor reſerving ſix per cent. with | 


proviſo to take five if paid within 
three months after; if a great arrear, 


the court, will not relieve ; /ecus if 


but a ſmall ſlip of time. 652 
Vide title Intereſt of monep. 


Contingent Remainders. Vide Truf- | 


tees for preſerving Contingent 
Bemainders, | 


Contribution. Vide Average. 


— ů — 


Convocation. 
The canons af a convocation do not 


bind the laity without an act of par- 
liament Page 32 


Copyhold. 


{ Copyhold lands do not differ in con- 


ſtruction of law from freehold, and 
ſurrenders of copyholds muſt be go- 
verned by the ſame rules as convey- 
ances at common law. 16 
If a copyhold be deviſed to grandchildren 
without any previous ſurtender, e- 
quity will ſupply the want thereof. 

| | 61 
Surrender of a copyhold to the uſe of 
baron and feme for their lives, & 
heredum IF aſſignatorum of the ſaid 
baron and feme, and for default of 
ſuch iſſue, to the right heirs of 4. this 
is an eſtate in fee, and not an intail in 
the baron and feme; otherwiſe had it 
| been the caſe of a will. En 
A. ſurrenders a copyhold by way of ſale 
or mortgage, but the ſurrender is not, 
preſented in time, and 4. becomes a 
bankrupt; this will bind the ſale in 
equity. 280 
If a copyholder ſues in the lord's court 
by petition, and thereupon a wrong 
judgment is given, though no appeal 
or writ of error will lie of ſuch judg- 
ment, yet the court of chancery will 
correct the proceedings. 330 
Voluntary eonveyance of a copyhold. 
or other eſtate not helped in equity 
againſt an heir. 354 
One deviſes all his real eſtate to pay 
debts, having part freehold and part 
copyhold, and dies without having ſur 
rendered the copyhold to the uſe of his 
will; if the freehold eſtate be not ſuffi- 
cient to pay debts, the copyhold, be- 
ing real eſtate, ſhall be liable. 443 
A copyhold was granted to the huſband 
and wife and F. S. for their lives 
ſucceſſive, and the fine appeared by 
the rolls to be paid only by the huſ- 
band and wife: J. S. decreed a 
truſtee for the huſband and wife and 
the ſurvivor of them, 731 
Tons 
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Contempt. 


An advertiſement in the publick prints, 
that whoever ſhall diſcover and make 
legal- proof of a marriage (in rela- 
lation to which there was a ſuit de- 
pending in this court) ſhall have 100 /. 
reward ; held to be a contempt of the 
court, and the party procuring it 
committed. | Page 675 

Suing the bail below, pending a writ of 
error in parliament, is a contempt 
and a breach of privilege. 68 5 

A general act of pardon, tho' with an 
exception of all contempts then de- 
pending, which had been proſecuted 
at the charge of any private perſon, 
yet held to extend to contempts in 
marrying infant wards of a court of 
equity. | 

Where the huſband was a lunatick, the 
wife, though an 1ri/þ peereſs, com- 
mitted for a contempt in not produc- 
ing him. 701 

The firit proceſs for contempt againſt 
a menial ſervant of a peer, is a ſe- 
queſtration 22. 535 

Vide P:oceſs. 


Coꝛpoꝛation. 


If a corporation would make uſe of one 


of their own members as a witneſs, 
they muſt disfranchiſe him. 
A college reſtrained by their conſtitution 
from making any leaſes except for 21 
years, and at a rack-rent, makes 
orders, recommending it to their ſuc- 
ceſſors to renew at leſs than the rack- 
rent ; this not favoured, as tending 
to a breach of the ſtatutes, 655 
The ſigning of any contract for leaſing 
(or whereby the revenues may be 
affected) by the maſters and fellows of 
the college, unleſs under the college 
ſeal, will not be binding to the col- 
lege, | 


Coſts ia Equity and Law. 
On a tire facias to repeal a charter, the 


defendant ſhall pay cos for a new 
trial, 224 


| 


595 | 


656 


| Coſts not always to follow the event 0 . 
the cauſe, as where the money yy le 
found due to the defendant upon x. 5 
count; yet it appearing to be mug ſeal 
leſs than had been claimed by the The « 
defendant's anſwer, in that caſe the de. 50 
fendant was allowed no coſts, P. 3 _ 

Mortgagee ſhall not onerate his pledge iff 
with coſts which he has occaſioned by 
an unjuſt defence. 305 Guard 
An heir at law, or even an heir male t tot 
the honour of the family, if there be have 
probable cauſe to contend for the f. in 
mily eſtate, not to pay colts. 4: whe 
See alſo Deir. | | fon 
Upon the attorney's or ſolicitors appezr. cou 
ing to be guilty of a groſs negled, Ice fo 
the court will order him to pay tie out 
colts, 39) who 
Covenant. Vide Agreement. ary 
Covenant broken, and hiww far relietall, 3 
vide title Condition. 3 
Courts. Vide Juriſdiftion. feat, 
Court of Exchequer, | 
Cour. 

Upon an outlawry the plaintiff in de 
action ought to get a grant or leaſe a 
the defendant's intereſt under the e- 
chequer ſeal. 445, 4 

Court of Chancery. One ſ. 
dau 
Court of chancery in vacation- time mi 8 
grant prohibitions returnable in l. and 
R. or C. B. 43,40 daug 

If a copyholder ſues in the lord's ccin daug 
by petition, and thereupon a * an 11 
judgment is given, though no apped vivin 
or writ of error will lie of ſuch ju: bring 
ment, yet the court of chancery vt that 
correct the proceedings. - 3 

An executor proves a will, wherein cbt 
of the legacies is forged ; this fraws 
is not examinable in chancery. 30 

No motion can be made on the pet 
bag ſide of the court of chancery ak 

the laſt day of the term, tho a 1 c 
other purpoſes on the equity ſide, 1 8 

laſt day of the term continues till 
motions are over. | + 


# 
* 
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at of do where the laſt ſeal continued three 
Was days, the whole was looked upon as a 
n &. continuance of the firſt day of the | 
muck ſeal. Page 522 
de The court of chancery only proper to 
1e de. compel an execution of a truſt, and 
« 376 conſequently a diſtribution of the un- 
lecye diſpoſed ſurplus of a perſonal eſtate. 
ed by : 549 
395 Guardians appointed by will according 
ale to to the ſtatute of 123 Car. 2. cap. 24. 
ehe have no more power than guardians 
he {a in ſocage, and are but truſtees, on 
402 whoſe miſbehaviour, or giving occa- 
ſon to ſuſpect their bebaviour, the 
Peck. g court of chancery will interpoſe. 704 
Zed, If a father in low circumſtances endea- | 
iy We vours to marry his own child to one 
39) who has an eſtate not any ways pro- 
portionable, the court of chancery 
; will interpoſe. 70 


705 
Guardians are recommended by will to 


rel act with the advice of F. S. and 7. 
5, is afterwards attainted, this ſuper- 
intendency devolves upon the great 

5 ſeal, | ibid. 


Cour: Spiritual, vide Spiritual Court, 


in the 
aſe Curtcſy. 
ne er 
„ 44þ \ Tenant by the Curteſy. 

One ſciſed of lands in fee had two 

daughters, and deviſed his lands to 

e mi) truſtees 1n fee, 1n truſt to pay his debts, 
in b, and to convey the ſurplus to his 
, 4/0 daughters . equally; the younger 
> Cour daughter married, and died leaving 
wroly an infant ſon and her huſband ſur- 
appe% viving; on the eldeſt daughter's 
jvc, bringing a bill for a partition, decreed 
y wil that the huſband of the youngeſt 
_ 33 BF %ughter ſhould be tenant by the cur- 
1 teſy. 108 
; fraud | g 
petty i Cudoms foreign. Vide title Fozeign 
y afte Cuſtoms. 


Caſtor; of London, Vide London. 


1 


Debts, Creditoz and Debtoz. Vide 
Truſt for Payment of Debts. 


| HERE the huſband receives 
money which by marriage ar- 
ticles was covenanted to be laid out 
in land and ſettled, and afterwards 
miſapplies it, his aſſets are liable to 
make this loſs good, not as a breach 
of truſt, or as money received and miſ- 
applied ; but by reaſon of the articles 
it is a debt by ſpecialty. Page 131 
A freeman of London gives a note by 
Which he owns himſelf indebted to hi 
brother and heir, but his brother 
Knows nothing of it, and the freeman 
keeps this note always in his own 
cuſtody, which on his death was 
found among his papers; adjudged a 
void note, and as a matter intended 
and not perfeed. 204 
See alſo under title Woluntarp. 
One ſeiſed in fee of ſome lands, and 
poſſeſſed by leaſe for years of other 
lands, deviſes the fee to A. and the 
leaſehold to B. and dies indebted by 
bond; on a deficiency of aſſets, both 
the deviſces ſhall contribute to the 
payment of the bonds; but if the 
deviſe had been to A. of all the reſt 
of bis eſtate, then 4. ſhould have paid 
all the debts. 403 


| Compeſition of Debts. 


Equity will aſſiſt a compoſition of a debt, 
-1f obtained without fraud and upon a 
fair repreſentation. | 751 
If on the conſent of the wife and her 
truſtees, and in order to a compoſition 
with the huſband's creditors, the 
court orders part of the truſt- money 
to be paid to the creditors thus con- 
ſenting to diſcharge him of the debts, 
any private notes, Sc. taken by any 
of the creditors for part of their debts 
beſides their ſhare with the reſt of the 
creditors, will be ſet aüde. 768 
The order and priority in which debts are 
zo be paid, vide under title Aſſets and 


Executoz. 
i Decree. 
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On a bill to ſet aſide a decree againſt an 


If after a decree to account, an executor 
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Decree. | 


If after a decree a caveat be entered to 
ſtay the ſigning and inrolling, it ſtays 
the ſigning twenty-eight days after the 
preſenting the decree to the lord chan- 
cellor to be inrolled, and notice given 
by the lord chancellor's ſecretary to the 
clerk on the other ſide. Page 609 

Where matters have been examined in 
equity and determined, the court 1s 
cautious of unravelling former decrees, 
agreements or releaſes. 723 | 


infant for fraud, if the ſame be not 
fraudulent, though in many reſpects 
not ſo equitable, the court will not 
ſet it aſide, 734 


or adminiſtrator does not revive with- 
in ſix years, this is not within the 
ſtatute of limitations. 742 


Parties bound or not by a Decree. 


A decree ſhall not bind a remainder- 
man who 1s no party. 91 
After a decree niſi cauſa againſt an in- 
fant, on ſuch infant's coming of age 
and before the decree made abſolute, 
he may put in a new anſwer. 504 
See title Int wer. 


Deeds. 


Deeds Conveyances and Aſſurances, Con- 
 firudtion and Operation of them. 


Deviſe to 4. (a woman) for life, and 
then to be at her diſpoſal, provided it 
be to any of her children by her firſt 
huſband. A. with an after-taken 
huſband does by leaſe and releaſe and 
tine convey the premiſſes to a truſtee 
and his heirs, to the uſe of herſelf for 
life without impeachment of waſte, 
remainder to her daughter by a firſt 
huſband and the heirs of her body, 
remainder to her ſon by her firſt huſ- 
band and his heirs ; this adjudged a 
good execution of the power. 149 

Deeds or ſettlements ſolemnly executed, 
not to be ſet aſide by the parties parol 


Deed of appointmentment in eng. 
quence of a will, and referring ther, 
to, conſtrued as part of the vil. 


Page $30 
Deeds hft or concealed, 


Where an heir ſuppreſſed a deed e 
will, formerly the court decreed th 
party claiming under ſuch deed, C. u 
hold and enjoy againſt ſuch ſuppreſtr, 
but now the court goes farther, and 
decrees the ſuppreſſor to convey. 711 
The contents of a deed or will fu 
preſſed, if uncertain, to be taken mor 
ſtrongly againſt the ſuppreſſor, itil 


Deeds cancilht 


One makes a voluntary ſettlement on he 
nephew A. in which there is no pon 
of revocation, keeping the deed in i 
cuſtody ; afterwards the nephey's f. 
ther gets an atteſted copy of this ſe 
tlement ; then the aunt burns (ac 
ſettlement, and ſettles the premiſes 
on her nephew B. delivering the ſal 
ſettlement into B. “s cuſtody : the . 
phew A.'s bill to eſtabliſh the firlt (et 
tlement diſmiſſed with coſts ; up 
which the ſecond nephew B. clainuy 
under his ſettlement, and bringing: 
bill to have the atteſted copy deliver! 
up, obtains a decree for that purpolt 


57 
Deeds obtained by Dureſi, Compulſiar, «, 


Huſband before marriage covenants 
releaſe the guardian of the intende 
wife of all accounts ; this not bird 
ing, from a preſumption that it vs 
not made freely, | I} 

Vide Marriage-brocage bonds. _ 

Son in plentitul circumſtances gives by 
father a bond to pay him 120. 
nuity for his life, this, if done free) 
and without coercion, good ; and . 
words and circumſtances will not F 
conſtrued a coercion. be 

Vide ante Bonds. 


= Demurrer. 5 


If one be made a plaintiff immater®!! 


expreſſions declaring againſtit, 482 


and without being any ways inter 
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| 


ſe in the cauſe, the court will not make 
Tee an order to examine ſuch perſon 4e 
il. . ne e, but the defendant ought to 
3 WW have demurred. Page 595 
Oekendants. x 
8 In what ſpecial caſes the anſwer of one 
18 defendant may be read againſt the 
" other. 1 300 
. They only are defendants to a bill againſt 
_ whom proceſs is prayed, 593 
fp dee alſo Parties. 
41 Depoſitions oz Examination. 


A witneſs was examined who at that 
time was diſintereſted, but afterwards 


ner became intereſted and plaintiff in the 
one! cauſe, his depoſitions allowed to be 
n bet read. 288 
's is A witneſs, ſworn and examined to ſeve- 
1s {et ral of the interrogatories, dies ſudden- 
; fuck ly before he has ſigned his examina- 
miſſes tion; theſe depoſitions no evidence, 
ie ſai | 414 
he 1e. Defendant after publication examines a 
rſt ſet witneſs, and on the uſual affidavit, that 


neither he, his clerk or ſolicitor had | 
aiming ſeen the depoſitions, gets an order to 
ging i re-examine this witnefs, but the wit- 
liverel neſs dies before a re- examination; 


the court gave leave to. the defend- 
| aut to make uſe of the former de- 
politions, 415 


Depeſitions de bene eſſe. 


durt refuſed to publiſh depoſitions de* 
bene , in order to compare them with 
the depoſitions in the ſame cauſe 


t it u | 5 : 
11 taken on an examination in chief. 
| 5 * 
nes b eaſon of examining a witneſs de 
20 TE 3 568 
ne fret) nere a proſecution for perjury will lie 
| i . 
and wit on a depoſition taken de bene N. 568 


Deſcent. See alſo Purchaſe. 


4% not always, and of neceſſity, to be 
intended a word of limitation. 59 
d where the deviſe was to the heirs 
male of 73 begotten. J. S. having 


| Deviſe, and Exccutoꝛy Devile. 


a fon, and teſtator taking notice that 


inter“ Vor. ] 


FJ. S. was then living; this was held 
a ſufficient deſcription of the teſtator's 
meaning, and the ſon allowed to take 
though ſtrictly ſpeaking he was not 
Ws | Page 229 
All lands in England at firſt deſcended 
in gavelkind; but after the conqueſt, 
when knights-ſervice tenures were in- 
trod uced, and the whole deſcended to 
the eldeſt fon, the daughter of the 
eldeſt, jure repreſentationis, was pre- 
ferred to the youngeſt ſon. 64 


Vide 
TTtitt. 


Deviſe for Payment of Debts. Vide Traſts 
for raifing Portions and Payment of” 
Debts under title Truſt. | 


Diſtreſs. 


For the incouraging of purchaſers of 
fee- farm rents, the ſtatute of 22 Car. 
2. c. 6. gives the purchaſers the ſame 
power of diſtreſs which the king had, 
(viz.) not only on the lands charged, 
but on any other of the lands belong- 
ing to the tenant. Qzære autem, if 
ſuch grantee of a fee- farm rent may 
diſtrain on lands of the tenant under 
other ſequeſtration. 307 


Diſtribution. 
M ho ſcall be preferred with regard thereto, 


Where an executor has an expreſs legacy, 
the court of chancery looks upon him 
but as a truſtee with regard to the 
ſurplus, and will decree the ſame to 
go according to the ſtatute of diſtribu- 
tion. 7 

So though the next of kin has a legacy 
alſo. bone 544 

Inteſtate dies Jeaving . a deceaſed bro- 
ther's child and a deceaſed brother's 
grandchild, the grandchild not ad- 
mitted to any diſtributory ſhare, The 
clauſe in the ſtatute of 22 & 23 Car. 
2. cap. 10. which i:ys, that there 
ſhall be no repreſentatives among 
collaterals beyond brothers and ſiſters 


| children, being to be intended that 


none ſhall take by repreſentation but 
Uu the 
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the children of brothers and ſiſters to 
the inteſtate. Page 25, 594 
One dies inteſtate, leaving an aunt and | 
a grandmother, his next of kin; the 
aunt not entitled to come in for a 
diſtributory ſhare with che grand- 
mother. | 41 
On a fon's dying inteſtate, and without 
wife or iflue, the father is at this day 
entitled to the whole perſonal eſtate, 
though by the firſt of Jac. 2. the mo- 
ther has but an equal ſhare with the 
brother and ſiſters. 48, 49 
How the law ſtood formerly with regard | 
to diſtribution and inkeritance. 50 | 
Grandfather on the father's fide, and 
grandmother on the mother's fide, 
equally entitled by the ſtatute of 
diſtribution. 53 
As ĩs alſo the half blood with the whole. 53 
One covenants to leave his wife 5000. 
and dies inte ſtate, upon which the 
wite's diſtributory ſhare comes to | 
above 5007. this is a ſatisfaction of 
the covenant. 324) 
One deviſcs the ſurplus. of his perſonal 
eltate to his relations; only ſuch ſhall 
take as are capable of taking within 
the ature of difiribution. 327 
One dies inteſtate, leaving an uncle and 
a deceaſed aunt's fon, the latter ſhall 
have no thare under the ftatute of 
diliributiwon. | 9 
One deviſes the ſurplus of his perſonal 
eſtate to four equally, and leaving 
J. J. executor in truſt; and one of 
the four Nies in the life of the teſta- 
tor; his ſhare, as fo nuch of the teſ- 
tator's ellate undiſpoſed of by the 
will, Mall go according to the ſtatute 
of diltzibution. 700 


Doxatio cauſa Meoriis. Vide Ltegac p. 
Dower. 


Huſband ſeiſed in fee mortgages for 
vears, marries and dies; his wife (hall 
be endowed, | 121 

Legacy to a wife, in conſideration that 

he releaſe her dower on a deficiency 
ot aſſets, ſha!l be preferred. 127 


A jointure made by a freeman of Jenin 
on his wife in bar of dower, will not 
extend to bar her of her cuftomzry 
part. 


M 


A tru term for years mall not, in-equi- 


ty, hinder dower. 137 | 


Where money is agreed to be laid out in 
land, the party who would be entitlk 
to the ſole intereſt in the land wir 
bought, may (if not an infant) elec 
to have the money paid him, and ti 
it hall not be inveſted in land. 


A man has one daughter, to when 
80007. is ſecured by marriage fe. 
tlement, and afterwards he gives I! 
8oool. by his will for her portio, 
and 200 J. per ann. the daughter ſhil 
have but one £0007. though ſhe mi 
elect which of the portions the plea 


Purchaſer before a maſter may ele 1 
loſe his depoſit ; in which caſe he v 
not be bound to proceed in the pi 


Chaſe, 


The ſame length of time ſhall bar a 
demption in equity 
at law. 
Where lands were deviſed to A. for 
and if A. ſhould die leaving iſſue nk 
then to ſuch iſſue male and his beg 
for ever ; but if A. ſhould leave 
iffue male, then to B. in fee; a 
ſufered a common recovery of es 
and five years pa 
that the right heirs of the te 


lands, 


Ortgage in fee is made redeen. 
able on payment of zoo J. and 
intereſt upon any Michaelmas day, on 
fix months notice; the remedy in thi 
caſe, on default of payment, is nc: 
by mutuatus at law, or by bill in equi. 
ty, but by ejectment to recover tie 
poſſeſſion. | 
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| Whether error lies on a rule or award of 


Vrit of error on a judgment on a Man- 


Error lies not on a rule for a prohibition. 


After judgment in an action on a policy 
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barred, in regard they ought 'to have 
entered upon ſuch forfeiture, and had 
no new title of entry upon the death of 
the tenant for life. Page 520 


E rr02. 


a mandamus. | 348 


damus no ſuperſedeas to a peremptory 
mandamus. | 1 


ibid. 


of inſurance, if error is brought to 
reverſe ſuch judgment for want of 
an original, the court will not permit 
the plaintiff to file an original. 412 


Eſtates. 
Eſſate in Fee-ſimple. 


A ſurrender of a copyhold to the uſe of 
baron and feme for their lives, & 
heredum & aſſignatorum of the ſaid 
baron and feme ; and for default of 
ſuch iſſue, to the right heirs of 4. 
this is an eſtate in fee, and not an 
eſtate-tail in the baron and feme ; 
otherwiſe had it been in the caſe of a 
| will, By three judges of B. R. a- 
gainſt Gould ], | 70 
lands are given to a baſtard and his 
heirs, though ſuch baſtard can have no 
heir but of his body, yet it is a fee- 
imple, | = OY 


. Eflate in Fee-tail, 


\ deviſe by a father to his ſecond ſon and 
his heirs for ever, and for want of ſuch 
beirs, then to the right heirs of the 
| !eltator, is an eſtate- tail; but had the 
deviſe over been to a ſtranger, the 
ſecond lon would have taken a fee- 
"mple, and conſequently the deviſe 
| Over had been void. 5 23 
ſeſue to 4. for life, remainder to 
nis ürſt, Cc. fon in tail male, and ſo 
on to his fixth ſon; and if 4. ſhould | 
e without iſſue male of his body, 
den to B. this held to give an eſtate- 


be excluded. Pave 80, 
So had the deviſe been to 7. = 45 
and if A. died without iflue, then to 
B. here the ſubſequent words would 
| have turned the expreſs eſtate for life 
into an eſtate tail. 60 
Upon a ſettlement 4. is made tenant for 
lite, remainder to the heirs of his body 
by his wife Jane, and in the ſame deed 
covenants not to ſuffer a recovery, but 
that the lands ſhall be enjoyed ac- 
cording to the limitation; A. does 
ſuffer a recovery, and deviſes the 
lands ; this covenant good to bind the 
aſſets; but A. being tenant in tail, 
and as ſuch having a power to ſuffer a 
recovery, the lands deviſed ſhall not 
be affected. 104 
One deviſes lands for payment of debts, 
and then to A. for life, with power to 
make leaſes, c. remainder to the 
heirs male of the body of A. though 
this be but the deviſe of a truſt and 
| executory, and expreſt to be to A. for 
life, yet it is an eſtate-tail in 4. bar- 
rable by a fine and recovery; /ecus 
in caſe of marriage articles to ſettle 
lands in that manner, 142, 290 
Deviſe by tenant in tail to a charity, 
good, though no fine be levied, or 
recovery ſuffered previous thereto. 
248 


E Rate for Life. 


A. deviſed lands to truſtees and their 
heirs, in truſt, that the profits ſhould 
be cqually divided between his wife 
and daughter during the wife's life; 
and after her death he deviſed the 
ſame to the ule of the daughter 1n 
rail, remainder over, the daughter 
dies before the mother ; this held to 
be a tenancy in common between the 
mother and daughter during the mo- 
ther's life, and that on the daughter's 
death her moicty did not reſult to the 
heir, but was an intereſt undiſpoſed 
of in nature of a tenancy pur anter 

die, and belonged to the daughter's 
adminiſtratrix. 

Deviſe to A. for life, remainder to his 
firit and every other ſon in tail male 


tail ty 4. to the end tha: the ſeventh 


ſucceſitrely, and for want of iſſue male 
u 2 | | of 


| and other ſubſequent ſons ſhould not 
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of A. remainder over; this is only an 
eſtate for life in A. even though the 
codicil took notice that the teſtator 
had given the premiſſes to 4. and the 
heirs male of his body. $54 d vide 
>| Fae DOS: 

Deviſe to A. for life, and after his e 
to the heirs male of his body, and the 
heirs male of the body of ſuch heir 
male ſeverally and ſucceſhvely, as they 
ſhall be in priority of birth, &c. re- 
mainder over ; A. by the better opi- 
nion, ſecms to be only tenant for life. 
GE 87 

Deviſe to Jane Styles for life, and then to 
be at her diſpoſal, provided ſhe gives 
the premiſſes to any of her children by 
her frſt huſband ; this gives her an 
etare for life, with a power to diſpoſe 
of the fee. 149 
Deviſe of land to à corporation, in truſt 
to convey the premiſſes to the teſta- 
tor's godſon A. for life, and ſo to 
his fret fon for life, and after- 
wirds to the firſt ſon of that firſt ſon 
for life, then to B. for life, with the 
like limitations; this tending to a 
perpetuity will Hot be allowed, but 


the conveyance Hall be made as near 


the intent of the party as the rules 
by making 


of the law will admit, g. 
all the perſons in being tenants for 


life, but the limitations to the ſons | 


So if a 1 in 8 of a tem 
articles for a valuable conſideration to 
ſell it; ſuch deviſee in remainder i; 
ee but a truſtee for the pur. 
chaſer, but a voluntary aſſigumen 
ſeems void. Page x5 

Anciently there were rarely any jak 
for years but what were for a ſr 
time; for which reaſon they yer 
eſteemed to be of leſs continuance than 
an eſtate for life, and for the ſans 
reaſon ſuch leſſee could not fallity 1 
feigned recovery. $74 

[t-4 "dey ie all my real and perfor 
eſtate, and afterwards purchaſe ſone 
lands in fee, and ſome leaſes fi 
years, the leaſes ſhall paſs, but nx 
the igc-fupple lands. 57 

18 8 27 Implication. Vide Jmplic 

tion. 


Term Attendant on the Inheritance. 


A. ſeiſed in fee demiſes to B. his ew 
cutors, tc. for 99 years, in tf 
for himſelf and his wife for their lue, 
and the life of the ſurvivor ; and aft 
the death cf the ſurvivor, in truſt fr 
the heirs of their two bodies; u 
in default of ſuch iſſue, for the ben 

| of the body of the huſband, reman- 

der to the heirs of the Fake or of the 


unborn muſt be in tail. 332 


Enate fr Years. 


How and in what relpects a deviſe of a 
term for years diflers from à grant 
thereof. 575 

One poſſeſſed of 2 term for years, de- 
viſes all the profits thereof to J. &. 
only rhe profits accruing from the 
death of the teſtator hall paſs. 5053 
One deviſes his lands to his executors 


tor and until payment of his debts; 


this is but 4 chattel intere} in the 
executors. 5 509 
A. devites a term for years to 8. 
life, remainder to C. Ci. in the lite gy” 
B. deviſes the remainder of this term; 
this is good, and amounts to C.“ de- 
claring - that his executors thall ſtand 
polleied of the term in truſt for the de- 
* lee. C7 2 


l huſband and wife; huſband and wit 
| have iflve a fon, the huſband die, 
| after which the ſon dies without ut 
in the life of the mother, who ab 
| miniſtring to her huſband and fon, 4 
i tigns this term to the defendant; & 
creed the aſſignee well entitled, a 
that the term ſhould not go to & 
| heir of the huſband, as attendant 
| the reverſion. 2 


1 


| Limitation of Terms for Years, Meng, K 
| A. deviſes houſhold goods to his wife 
life, and afterwards to his fon; l 
court held this a good deviſe over, H 
to be the ſame as if it had been cn 
the uje of the goods to the wit 
lite. 
Truſt of a term is limited to 4. for 1% | 
| then to his firſt, &c. fon in tall 3 


n | and for want of iſſne male, to his 
an daughter or daughters for the remain- 
der i der of the term; there having never 
* been a ſon, the limitation to the 
ans | daughter was held good. Page 98 
155 4. on his marriage aſſigns a term of 
* 1000 years in truſt for himſelf for 
; ah. lite, remainder to bis wife for life, 
8 remainder to the heirs of the body of 
DM dies leaving iſſue ; the whole term 
© veſts in the huſband, and he may 
af aſign it. ; . "i 
& fa A legacy given upon a man's dying 
l Without iſſue, to be paid within fix 
months after, the man dies leaving 
iſſue, which iſſue within ſix months 
9 after dies without iſſue; the legacy 
mplic not due, it not being intended to ariſe 
upon any remoter contingency than 

that of the man's dying without iſſue 
living at his death. | 198 
| Termor deviſes his term to A. for life, 


but n6: 


ance. 


his ext 
in tru 
eir lues, 
and aft 


ſhould appoint, and if A. die without 
ive, remainder to B. this held a good 
deviſe to B. being to be underſtood if 
th 4. die without iſſue living at his 
ies; oi i death. 432 
he bel One having two nephews 4. and B. de- 
remat- 
or of de 
and wit 


and if either of them die without 
children, then to the ſurvivor; this 


and die, ls good, being to be intended without 
\out if children living at his death. 534 

who ne deviſes his perſonal eſtate to his fon, 
d fon, and if his ſon die within age, and 


jant; l without iſſue, then to go to the teſta- 
tled, a tor's brother ;* the ſon thall have the 
0 tot produce of the perſonal eſtate, and 
endant & only the capital, in caſe of the infant's 
i death, Cc. ſhall go to the brother. 

2 o 

One poſſeſſed of a perſonal eſtate devites, 
11:1, that if his wife die without iſſue by 


is wiſe brother this good, even though the 
ſon; 0 brother dies in the life of the wife. 


e over, , 63] 
5 oa Deviſe of a truſt of money on . of 
he wk ſue generally, or a bond or covenant 

| to pay money on ſuch failure, good; 
4. for /ecus of a limitation of a term. 566, 


| tail 37 159 


the huſband and wife, &c. the wife | 


remainder to ſuch of his iſſue as A. | 


viſes his perſonal eſtate to A. and B. 


him, then 801. ſhall be paid to his 
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One poſſeſſed of a term for years deviſes 
it to A. and B. and if either of them 
die and leave no heir of their reſpec- 
tive bodies, then to C. this held a 
good limitation to C. if J. or B. left 
no iſſue at their death, Page 664 

A deviſe of a term for years to one for a 
day, or an hour, is a deviſe of the 
whole term, if the limitation over is 
void, and it appears at the ſame time 

that the whole is intended to be diſ- 
poſed of from the executor. 665, 666 

Deviſe of 4007, to 4. and if he die 

without iſſue, then to B. this good, 
and to be intended if A. die without 
iſſue living at his death. 748 


Evidence and parol Evidence. 


Parol proof, provided it be plain and 
indiſputable, admitted in caſe of a 
will of a perſonal eſtate, eſpecially 
where it is only to rebut an equity 
ariſing by implication. 9, 116 

Parol evidence, when concurring with 
the conveyance, and only to rebut a 


ſhew the intention of the party 113 
Under ſome circumſtances the plaintiff 
| himſelf has been allowed a good wit- 
nels; as where a witneſs at the time 
of his examination was diſintereſted, 
but afterwards became intereſted and 
plaintiff in the cauſe, his depoſitions 
were, notwithſtanding, allowed to be 
read. a 288 
So where the ſurviving witneſs to a bond 
was made executor to the obligee; in 
an action brought by him on the bond, 
evidence was admitted to prove the 
plaintiff's hand. 289 
In what ſpecial caſes the anſwer of one 
defendant may be read againſt an- 
other. 300 
A. a freeman of London, purchaſes an 
eſtate in the name of B. but no traſt 

i: declared, A. dies, and B. gives a 
declaration of truſt; this is god. 
321 

A witneſs dies after having been exa- 
mined, but before ſuch examination 
is figned by him; the depoſitions no 
evidence. 414 
But yet where the defendant after pub- 


| lication examined a witneſs, and on 


Uu3 | the 


pretended reſulting truſt, admitted to 
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the uſual affidavit, that the defendant, 
his clerk or ſolicitor had not ſeen the 
depoſitions, got an order to re-exa- 
mine this witneſs, but the witneſs died 
before a re-cxamination, the court 
gave leave to the defendant to make uſe 
of the former depoſitions of the ſame 
witneſs. . Page 415 
In a will of land, one of the three wit- 
neſies is deviſee of part of the land 
deviſed thereby; ure, whether not 
2 £204 Witnels it he has aliened the 
land without covenant or warranty. 


| ; RE 557 
See more title Witneſs. 


Eſcape. 


A. lends money to B. and C. on bond, 
B. becoming a bankrupt, and his 
eſtate being aſſigned by the commiſ- 
ſioners, 4. ſues C. takes him in exe- 
cution on a ca” %, and afterwards 
conſents to his eſcape; vet A. ſhall 
come in as a creditor of the bankrupt 
for a moiety of his remaining debt. 

| 237 

One committed in equity, for a con- 
tempt for reſcuing another taken on 
lord chancellor's warrant, ſuch perſon 
not liable to an eſcape warrant. . 439 

Where one is taken in execution on an 
outlawry after judgment, debt will lie 
againſt the ſheriff for the eſcape of- 
ſuch perſon, and need not be brought 
in the am gram. 687 


Examination. Vide title Depoſitions. 


The reaſon of examining a witneſs 4e 


bene efſe, and whether a proſecution for 
perjury will lie on fuch depoſition. 

| 568 
After publication, and examinations 
known, the court will not give either 


ſide leave to examine. 7 


Excommunication. 


Want of addition in the libel on which 
there is an excommunication, where 
the proceedings are not by way of 
proclamation with pains and penal- 
ties, no objection. 

Te muſt be Sewn where the defendant 


bankruptcy, ſhall come in only 


be ſet forth in the libel ; alſo the ly; 
chancellor inclined to think, that after 
the writ has been iſſued out of char. 
cery, brought into B. R. and there 
delivered to the ſheriff, but not ye 
actually returned into B. R. this 
court, on a plain error appearing, 


may ſuperſede or quaſh it. Page 435 
Execution. 


A creditor, by ſtatute, of J. S. if J. 
become a bankrupt, and the fat: 


ard! 

be not ſued and executed before the 
77 
rata, though there were lands in fe 
bound by the ſtatute. 2 
Suing out an execution againſt the d, 
pending a writ of error in parliament, 

15 a contempt and breach of privilege, 
63 


A 


Execution of @a Power. Vide Poet, 
allo Title Deeds, and the Confiru- 
tion aud Operation of them, 


Exccutoz and Pdminiſtratoz. 


In wwhat Priority Debis are to be paid 6 
an Execuicr or Adminiſtrator, vide ab 


under Title Iffets. 


Where a legacy is given to a mat, 
his executors adminiſtrators and aſiga, 
it the legatee dies in the life of tit 
teſtator, his executors, c. ſhall nc 
have the legacy. b; 

If two executors join in a receipt { 
money, and only one of them actui 
receives it, both are chargeable u 
creditors, but not to legatees. 24 

An executor, in equity, as well 4 2 
law, may prefer any creditor in equi 
degree, or, after an action brougit 
by one creditor, may confeſs judy: 

ment to another. | 2 

An executor canndt bring a bill wichen 
ſhewing thereby that he has probes 
the will; but it is ſufficient to fe- 

that he has duly proved the W 
| without ſpecifying in what cou 
| 75% if 

So if an executor brings a ſcive facis! ® 

revive a decree, he muſt ſhew be 4 


was commorant, but ſufficient if this 


| proved the will, and if there be # 


* 


A Table of the Principal Matters, 


»tabilia in divers dioceſes, if he ſhew 
proof of the will in the ſpiritual court 
of one of the ordinaries, this is not 
good, but in ſuch caſe the proof muſt 
de in the archbiſnop's court. Page 766 

Ge more of Executor under Heir, and 
Matters contrewerted between the Heir 
ard Executor. 


1: what Caſes an Executor ſcall be only 
| a Truſtee. : 


Where an executòr has an expreſs lega- 


cy, the court of chancery looks upon 
him as a truſtee with regard to the 


undiſpoſed ſurplus, and will make | 
him account for it to the next of kin, 
although the ſpiritual court has no 


ſuch power. | 
Though in all ſuch caſes parol proo 
may be admitted to ſhew that the 
teſtator intended to give his ſurplus to 
his executors, this being only to rebut 
an equity arifing by implication in 
favour of the next of kin. 9, 115 
Where, on a bill brought by the next of 
kin for a diſtribution, the executor in 
his anſwer waived the benefit of the 
ſurplus, by miſtake of the law in that 
point, he being able to prove the te- 
itator's intentions to give him the ſur- 
plus, yet he was denied to amend his 
anſwer. 297 
One deviſed lands to his executors (who 
were no relations to him) and the 
ſurvivor of them, to ſell for the belt 
price, and to pay his debts, legacies 
and funerals, fo far as the ſame would 
extend, giving legacies to his heirs at 
law, and 1001. to the children of 
one of tne executors, but nothing to 
the executors themſelves; in ſuch 
cale the executors were looked upon 
as truſtees for the heir at law after 
debts paid. 390 
An executor has an expreſs legacy, and 
io have the next of kin, but no diſ- 
poſition of the ſurplus; the latter 
decreed to have it. 544 
In which caſe ſee alſo ſeveral inſtances 
were an executor, though a wife, 
has been decreed to diſtribute. 
make A. my executor, and ſay no 
more, and A. dies inteſtate, without 


diſpoſing in his life-time of ſuch per- 


i 


ſonal eſtate, my next of kin, and not 
his, ſhall have adminiſtration de bonis 
non, together with all my perſonal 
eſtate; /ecus where I make A. my 
executor, and give him all my per- 
ſonal eſtate. : Page 553 


How to account. 


Two executors join in a receipt for mo- 
| ney which is actually received by one 
of them only, both liable to creditors, 
but not to legatees; but where two 
truſtees join in a receipt, the money 
being paid to one, only the receiving 
truſtee ſhall be charged. 83, 241 
Where an executor puts out money with- 
out the indemnity of a decree, upon 

a real ſecurity, which at that time 
there was no reaſon to obje to, but 
afterwards ſuch ſecurity proves bad; 

he is not accountable for the loſs, any 
more than he would have been en- 
titled to the profit, had it continued 
good, 141 
An executor pays the aſſets of his teſta- 
tor into the hands of a banker his 
co-executor, whom the teſtator uſed 
to intruſt with his money, after which 
the banker fail'd ; the executor not 
chargeable with this loſs. 243 

A mortgage comes to an executor, who 
receives the money and pays it away 
to his teſtator's creditors, afterwards 
it appears that the mortgage has 
been ſatisfied in the teſtator's life- 
time; the executor muſt reſund, 
though he had before paid the money 
away in debts which he had not 
otherwiſe aſſets to pay. 355 
So if an executor recovers a debt, and 
pays the teſtator's debts with it, after 
which the judgment recovered by him 
is reverſed in error; he mutt reſtore 
the money to the plaintiff in error, 
and his having paid it away in debts 
will not excuſe him. 357 


Expoſition of (ozds. See alſo Will. 


Articles conſtrued againft the words for 
the ſake of the intent; as where the 
wife's portion was to be laid out in 
land to be ſettled on huſband and 
| wife and the heirs: of 'their bodies, 
Uu4 and 
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and if not laid out in land during | maſter to ſee who was intendee, 
their joint lives, and the wife ſhould : | Page T 
die firſt, that the money ſhould go to | A proviſton for daughters 10 be born ex. 
her brother and fiſter ; the wife dies | tended to daughters then born, 426 
firſt, leaving iſſue, and the money is] One by will gives 5 /. per annum to il 
not laid out in a purchaſe; yet the | and every the hoſpitals, and it wy 
iſſue, and rot the wiſe's brother and | proved the teſtator lived in a place T} 
fitter, ſhall have it, equity ſupplying | where there were hoſpitals; it wa 
the words, if the wife die without taken to be thoſe hoſpitals, and not 
ifſue. Page 234 to extend to another hoſpital about 
Where there is a power to charge lands] mile from thence, though founded by 
with younger childrens portions living | the ſame perſon, | 426 
at the father's death, a poſthumous | Hoſpitals and ſpittals the fame, ili, 
child is within the power. 245 | A deviſe was of a truſt to all the teſts. 
By the deviſe of all one's goods a bond | tor's daughters or their children living A 
Will paſs 267 at the teſtator's ſon's death; ſome of 1 
One being on ſhip-board and entitled to] the daughters were living at the ſon“ | 
part of a confiderable leaſehold eſtate} death, and had children, and other cf | 
by the death of bis mother, which he | the daughters were dead, leaving | 
did not know of, makes his will at | children, decreed that all the children | 
ſea, deviiing to his mother (if living) | as well of the living as of the dead If 
his rings, and makes A. his executor, | daughters, ſhould take, the word e- 
to whom he ceviſes his red box, and] being to be taken for and. 431 | 
all things not before bequeathed ; theſe | A. deviies his library of books now in | 
gencral words ſhall not paſs what the | the cuſtody of B. and afterwards bu | 
teſtator did not know he had a right | more books, which he places in tie 
to, but ſhall be reſtraincd to things ſame library; the after-bought books © Fc 
ejuſaem generis. 302 | mall paſs. | 59: 
One deviſes the ſurplus of his perſonal | By a deviſe of an houſe cam pertinentiu, Wi | 
eſtate to his relations; only ſuch ſhall | only the garden and orchard will pal | 
take as would be entitled within the | with it ; but by the deviſe of an houſe 
ſtatute of diſtribution, 327 | with the lands appertaining thereto, Wi - 
A deviſe to one's poor relations, how | the lands occupied therewith fhall 7 
conſtrued, ibid, | pals. | oz | | 
Sed gucre. Two ſchools in one town, one a free, | 
If one deviſes the ſurplus of his eſtate to | the other a charity ſchool for boys and 1 
his children and grandchildren living | girls; A. deviſes 500 J. to the charity Wi 
at his death, a grandchild ix wentre a ichool; though both be charity ſchoo!s, WW Th 
were at the teſtator's death ſhall take; | yet only that for boys and girls ſhal 
feeus had the deviſe been to his chil- take, 0% | \ 
dren and grandchildren. 342 | Vide Charity. 
A bequeſt of houſhold goods extends to | | 
all houſhold goods purchaſed after the $7 
making of the will, and that are in | of 
the houſe at the teſtator's death, as Father and Son. 
alſo to plate in common uſe in a a 
family. 424, 575, 598 AT HE R buys an eſtate in the 
Where a will was wrote blindly and name of his younger ſon and of 1 
hardly legible, and the legacies in truſtee ; this ſhall be taken as an ad. 
figures, the court referred it to a | vancement; ſo though a reverſion be 
maſter to examine what thoſe lega-| ſettled on the younger ſon expectant 
ties were, and the maſter to be aſſiſted] on his mother's death. un 
by fuch as underſtood the art of wri- | A parent makes a purchaſe in his child's 
ting; alſo where the legatee's name | name, and takes the profits during 


was very faliely ſpelt, zeferred to al the infancy of ſuch child; this - 


ereto, 
ſhall 
603 
free, 
s and 
harity 
hoo!s, 
$ ſhall 
675 


guardian only; ſecus where the pa- 
rent continues to take the profits after 
the child's coming of age; for this 
may be conſtrued a truſt for the pa- 
rent. | Page 111, 608 
The father covenants to ſettle an eſtate 
on the marriage of his ſon, who pri- 


vately agrees to repay ſo much out of | 


it to the father; the ſon being in 
- ſuch caſe under the awe of his parent, 
and not ſuppoſed to act freely, equity 
will relieve againſt ſuch private agree- 
ment. 121 
A ſon in plentiful circumſtances gives his 
father a bond to pay him 120/. an- 
nuity for his life; if done freely, and 
without coercion, good; and what 
words or circumſtances will not be 
conſtrued a coercion. 607 
If a father in low circumſtances endea- 
vours to marry his own child to. one 
who has an eſtate not any ways pro- 
portionable, the court of chancery 
will interpoſe, 705 


Fee-Farm Rent. See Title Diſtreſs, 
and Rent. Fee-fimple and Fee-tail. 
See Eſtates. | 


Fine. 


A fine cannot be levied of money agreed 
to be laid out in land and ſettled in 
tail; but a decree can bind ſuch mo- 
ney equally as a fine could the land. 

| 130 

Though a fine levied by leſſee for years, 
or at will, be void, yet it is otherwiſe 
where levied by one having a defeaſi- | 
ble right, and ſuch leſſee joins with 
them, $20 


Fozfeiture. 


Father gives his ſon 40 J. upon con- 
dition that he does not diſturb his 
truſtees ; on the truſtees applying for 
an execution of the truſt, the ſon de- 
creed either to join in a ſale of the 
premiſſes, or elſe to forfeit his 40/. le- 
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be conſtrued to have been done 25 


Jozeign Laws. 


| Foreign laws and cuſtoms, as of France, 
Holland &c. mutt be proved, elſe the 
court cannot take notice of them. 


Page 431 
Foreign Plea. 


No foreign plea to be admitted after a 
general 1mparlance. 477 


Fraud. 


Colluſion, Covin, Concealment, Impoſition, 

vide alſo under title Deeds ; Under- 

| hand Agreement under title Yarets 

ment ; vide Catching Bargains under 
title Yeir. 


Deviſee under à will defectively execu- 
ted, repreſents the will duly executed 
and for a ſmall ſum gains a releaſe from 
the heir; releaſe ſet aſide, 239 

Where there is either /uppreffio weri or 
Juggeſtio falſi, it is good reaſon to ſet 
aſide any grant or releaſe. ibid. 

A will of land may be good at law, as 
being weil executed, and yet ſet aſide 
in equity, as if obtained by fraud. 

288 

Where an executor proves a will of a 
perſonal eſtate wherein one of the le- 
gacies is forged, the executor has no 
remedy in equity for this fraud, but 
ought to have proved the will, with a 
ſpecial reſervation as to that legacy. 

| | 388 

Where the firſt mortgagee is a witneſs to 
the ſecond mortgage, tho' no actual 
proof of his having known the con- 
tents thereof, yet ſince it will be pre- 
ſumed that he might have known the 
ſame, this ſhall poſtpone him. 394 

One makes a voluntary ſettlement on 
her nephew, keeping the deed in her 
cuſtody, and in the faid ſettlement 
there is no power of revocation ; 
afterwards the father of the nephew 
by ſtealth gets an atteſted copy of the 
ſettlement, and then the aunt having 
burnt the deed, ſettles the premiſes 


gacy. 5 136 
low far equity will aſſiſt one to take 
vantage of a forfeiture. 353 


on another nephew; the firſt W 
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bill to eſtabliſn the copy of the firſt | 
ſettlement, diſmiſſed with coſts, and Gaunt. 
on the ſecond nephew's bill the at- | | 
teſted copy decreed to be delivered | How, and in what reſpects a deviſe of: 
up, as having been indirectly gained. chatte! intereſt differs from a grant 
Page 577 | thereof, Page 55: 
Of two voluntary ſettlements, if the firſt | 
be made abſolute againſt the intention Guardian. 
of the party, the ſecond ſhall prevail. 
| 581 An executor pays a legacy given to 2 
On a bill to ſet aſide a decree againſt an] child, to the father as guardian; this 
infant for fraud, if ſuch decree be] ill, notwithſtanding the teſtator b. 
not fraudulent, tho' in every reſpe&t | parol on his death-bed had directed 
not ſo equitable, court will do no- it. ; | 28; 
thing in it. 734 | Guardians appointed by will, according 
Equity will afiſt a compoſition of a] to 12 Car. 2. cap. 24. have no more 
debt, 1f obtained without fraud, and power than guardians in focage, and 4 
on a fair repreſentation. ' 751 are but truſtees, on whoſe miſbe. an” 
haviour, or giving occaſion for ſuſpi- 2 


Ly Frank and Prrjuries. See Bareement. | 8 the court of chancery will inter- 


— 


3 os © "Tha _ 70; 

5 If a father in low circumſtances endea- Sc 
_—_ Freehold. vours to marry his own child to one 5 

5 | | who has an eſtate not any ways pro- 

$I Things fixed thereto, See alſo Matters | POT tionable, the court of chancery 

Ty controverted betwixt the Heir and Exe- will interpoſe, 705 : 

8 cutor under title Heir. | A will recommends it to guardians to 1 

I | | e act with the advice of FJ. S. who is I 

2 Hangings, chimney - glaſſes or pier- | afterwards attainted ; this ſuperinten- I 


glaſſes are matters of ornament and | dency devolves upon the great ſeal. 
furniture, and not to go with the | 706. 
houſe. | 44 
One deviſes lands to his executors for | 
and until payment of his debts, and | 
then to 4. for life, &c. this but a I 
Chattel intereſt in the executors, and 5 Meir. 4 


the freehold well veſts in A. 509 Heir and Arceſtor. See alſo Aflets. 


1 EIR not always, and of neceſſity 
1 to be intended a word of limita- 
g Ez | gr | | 59 
Gavelkind. qSo where the deviſe was to the heirs 
h male of J. S. begotten ; F. S. having 
LL lands in Eng/and before the] a ſon, and the teſtator taking notice 
x conqueſt were in nature of ga- that J. S. was then living; this is 2 
velkind, and after the introduction of | ſufficient deſcription of the teſiator 
tenures by knights-ſervice, yet has the meaning, and the ſon allowed to take, 
right of repreſentation continued. 64 tho? ſtrictly ſpeaking he was not hen. 
As if one of the ſons dies in the life of 55 | 229 
the father, leaving a daughter, and | A voluntary conveyance made to the 
afterwards the father dies, the daugh- brother of the half blood, but which 
ter ſhall have her father's ſhare. 65 | was defective at law, made good by? 
All lands in Kent are preſumed to be | court of equity againſt the heir. 60 
gavelkind. 475 Though where there is not that co 
3 | ; {ideran 
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ſideration of blood, a voluntary con- 
veyance of a copyhold, or other eſtate, 
will not be helped in equity againſt 
the heir. Page 354 

One ſeiſed of lands in fee binds himſelf 
and his heirs in a bond, and having 
deviſed his lands to F. S. in fee, dies; 
3n 2 bill brought by the obligee to 
ſubject the lands deviſed, the deviſor's 
heir muſt be made a party. 

In a deviſe to aman and his heirs, the 


word heirs 15 uſed only to meaſure out 


the quantity of eſtate which the de- 
viſce is to take, and not as a word of 
purchaſe z for which reaſon if the 
| deviſee dies in the life of the deviſor, 
his heirs ſhall not take. 
An heir at law, or heir male to the 
honour of the family, if probable 
cauſe to contend for the family eſtate, 
mall not pay colts. © 
One ſeiſed in fee mortgages to A. and 
. afterwards binds himſelf and his heirs 
by bond to A. and dies; if the heir 
comes to redeem, he muſt pay the 
bond-debt as well as the mortgage; 
bur if the heir aſſigns the equity of 
redemption to F. S. he ſhall redeem 
upon payment of the mortgage only. 
77 
Deviſe to 4. for life, remainder to 43 
right heirs of J. S. (then living ;) the 
fee-imple deſcends to the heir at law 
of the teſtator until the contingency 
happens. 16 
An heir, in an action brought againſt 
tim by a bond-creditor, is ſued as 
for his own debt in the t and de- 
tinet ; and before the ſtatute of 4 U 5 
V. & M. cap. 14 on his having 
aliened before action brought, was 
reſponſible in equity for the value of 


the land aliened. 777 
| - . 
Matters controverted between the Heir and 


Executor. 


Hangings, chimney - glaſſes or pier- 
slaſſes, 45 matters of ornament and 
turniture, go to the executors, and 
not with the houſe 94 

Where money put out on ſecurities was 
by marriage articles aſſigned in truſt 

to be inveiicd in land and ſetiled on 
che huſband for life, remaindes te the 


397 | 


| 


wife for life, remainder to the firſt 
and every other ſon in tail male, re- 
mainder to the daughters in tail, re- 
mainder to the right heirs of the 
huſband, and the huſband, having 
altered ſome of theſe ſecurities, and 
put them out in truſt for himſelf his 
executors and adminiſtrators, deviſed 
his real eſtate in the county and city 
of York and elſewhere in Great Bri- 
tain, to J. S. but gave his perſonal 
eſtate and all his ſecurities for monies 
to his wite, whom he made executrix, 
and afterwards died without iflue ; 
decreed that as to the money on ſuch 
ſecurities as had not been altered by 
the huſband, this was by the articles 
turned into land, and ſhould deſcend 
to the heir ; but that with reſpe& to 
the ſecurities which were altered by 
the-huſband, and the money placed 
out in truſt for himſelf, Ec. theſe 
ſhould paſs to the wife as perſonal 
eſtate. Page 172 

Leſſor dies on Michaelmas-day and be- 
fore ſun- ſet, the heir or jointreſs, not 
the executor, ſhall have the rent. 177 

But if the tenant had paid the rent on 
the day, the payment had been good, 
tho? the leſſor had died before ſun- ſet, 
but his executors to account for this 
rent to the jointreſs. 180 

Quære tamen. 

One ſettles lands, on his marriage, on 
himſelf and wife, and iſſue of the 
marriage, and conveys bankers aſſign- 
ments which are but perſonal eſtate in 
truſt, declaring the profit thereof to 
go to the ſame perſon as by the ſettle- 
ment wouid be entitled to the land, 
and if the annuity ſhall be redeemed 
by parliament, the money to be in- 

| veſted in land and to be ſettled to the 
ſame uſes; theſe annuitics and bank- 
ers aſſignments, after the wite's death, 
ſhall go to the heir, and not to the 
executor. 205 

An incumbent of a church purchaſes 
the inheritance of the advowſon and 

dies; his heir, and not his executor, 
ſhall preſent, 364 


Where money 1s covenanted to be laid 


out in a purchaſe of land to be ſettled 
on 4. in fee; on A's dying before 
he (Cncy is laid out, his heir, and 

not 
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not his executor ſhall have it. Page 
483 

But if 4. himſelf has received any part 
of the money, this is a good payment, 
and ſhall not be repaid by the execu- 
tor to his heir. 483 
So on A. s death, his heir ſhall recover 
the remainder of the money not re- 
ceived by him. 257d. 
In like manner, if A.'s heir is an infant, 
and the remainder of the money is 
decreed to be brought into court, it 
{hall be looked upon as land. 4.85 
J. S. leſſee of land to him and his heirs 
for three lives, aſſigns over the whole 
eſtate, reſerving a rent to himſelt, his 
executors, and dies; his executor, 
and not his heir, fhall be entitled to 
the rent, 555 
See more under Rent, and Personal 

Eftate. 


Heir, catching Bargaius. 


Deviſee under a will defectivwely executed 
repreſents the will as duly executed, 
and for a {mall ſum gains a releaſe 
from the heir; the releaſe ſet aſide. 

239 

A ſon, who after his father's death is a 
remainder-man in tail, ſells his re- 
mainder at an under rate; the court 
{ct aſide the conveyance, 310 


Dotchpot. Vide London. 
Hund:cd. 


In an action againſt the hundred for a 
robbery, where the ſuit muſt be com- 
menced within a hmited time, or if 
the time be ſo far elapſed, as that the 
ſtatute of limitations would be a bar, 
were the judgment to be reverſed, the 
court, after a writ of error brought to 
reverſe the judgment for want of an 
criginal, will give the party leave to 
file one; ſecus where the plaintiff may 

begin a new action. 412 

Inſtructions for an original againſt an 
hundred for a robbery were brought 
to the curſitor within the year, but 
the writ paſied the great ſeal after the 
year, though teſted within the year, 


(viz,) when the inſtructions were | 


A Table of the Principal Matters. 


brought; this held good, being war. 
ranted by the practice of the curſitor's 
omice. Page 437 


— 


Jeb. 


N the courts allowing maintenance 
out of a jew's eſtate to his daughter 
turned proteſtant by virtue of 1 Ang, 
cap. 30. it is no objection, that the 
daughter is above forty years of age, 
or married, or that the jew is dead. 


524 
Implication, 
Eflate by Infplicaticn, 


No eſtate raiſed by implication in a 
will ſhall deſtroy an expreſs eſtate; 
as where a deviſe was to 4. for lite, 
remainder to his firſt and every other 
ſon in tail male, and for want of iflue 
mate of A. remainder over; this gave 
no eſtate-tail to A. by implication, | 

54, 333 

Jure autem. 605 

Secus where the limitation is not carried 
over to all the ſons, ſince if the father 
were not to have an eſtate- tail, ſuch 
ſon as is not mentioned in the limita- 
tion would be excluded. 59 

Et vide. | 754 

Where a perſon is entruſted to convey a 

fee, he muſt conſequently and by ne- 
ceſſary implication be ſuppoled to 
have a fee. 171 

Deviſe of land to the teſtator's ſecond 
ſon for his life, he or his heirs paying 
a rent thereout to the eldeſt fon for 
his life, and after the death of tie 
ſecond ſon and his wif?, remainder t0 
the firſt, &c. fon of the ſecond fon; 
the wife of the ſecond ſon had at 
eſtate for life by implication. #47? 


 Fncumvzances. Vide Securities. 
Infant. 


One deviſes 1000 J. to be laid out in : 
purchale of land in tee for the benefit®! 


. s 


On a bill brought to ſet aſide a decree 


Infant aggrieved by a decree, not bound 


A Table of the Principal Matters: 


A. B. and C. and their heirs, equally | A perpetual injun&ion will the rather be 


to be divided; A. dies leaving an in- 
fant heir; B. and C. may elect to 
have their ſhare of the money paid 
them, but the infant cannot. P. 389 
Where a decree xi/i cauſa is had againſt 
an infant, on the infant's coming of 
age, and before the decree made ab- 
ſolute, he may put in a new anſwer. 


504 


One borrows money during his infancy, | 


applying it to the buying of neceſla- | 
ries, and afterwards coming to age 
deviſes his lands for the payment of 
his debts ; theſe debts contracted dur- | 
ing infancy are within the truſt, 558 
Infant borrows money and applies it 
towards payment of his debts for ne- 
ceſſaries; he is liable to pay this in 


equity, though not at law. 559 
No laches to be imputed to an infant. 
" "20 


againſt an infant for fraud, if the 
ſame be not fraudulent, though in 
every reſpect not ſo equitable, the 
court will not ſet it aſide. 734 


to ſtay till he is of age, but may as 
ſoon as ke thinks fit bring a bill of 
review, re-hear, or bring an original 
bill and alledge ſpecially the errors in 
the former decree. ; "T2. 


Injundtion. 


An inj unction upon an attachment, dedi- 
mus, or upon the defendant's praying 
time to anſwer, does not entend to 
ſtay proceedings in the ſpiritual court 
without ſpecial order. 301 

Leſſee for years without waſte, remainder 
in fee to a biſhop; leſſee injoined 
from digging the ground for brick. 


- $27 
See Maſte. 5 


In caſe of 2 truſt-eſtate deviſed to be 
ſold, or deviſed to J. S. if the will be 


diſputed after two trials in its favour; 


equity will grant a perpetual injunc- ! 
tion. 71 
So atter ſeveral trials in ejetment, and 
verdicts in all. in favour of the will, | 
equity, on a bill of peace, will grant a 
perpetual injunction, 072 


granted, where this court directs the 
trial, or where the cauſe, againſt which 
the verdicts are found, is odious in its 
nature. | Page 673 
One of the late directors of the Soxth-/ee 
company owes money, Which 1s re- 
covered againit him at law; though 
all his eſtate 1s taken from him by the 
late act, yet the court denied an in- 
junction. 695 


Inrolment. 


Where the court permits the inrolling of 
a recognizance after the time elapſed, 
it always takes care not to hurt an in- 
tervening purchaſer. 340 

If after a decree, a caveat be entred co 
ſtay the ſigning and inrolling, it ſtays 
the ſigning twenty-eight days after the 
preſenting the decree to the chancellor 
to be inrolled, and notice given by the 
chancellor's ſecretary to the clerk on 


the other ſide. | 609 


Intereſt of Money. - 


When a truſt 15 raiſed to pay debts, 
ſimple contract debts ſhall carry in- 
tereſt. | | 29 

Intereſt allowed but from the time of the 
maſter's report confirmed, where the 
debt is not before ſiquidated. 377 

Intereſt allowed for a ſhip and cargo 
wrongtully taken by the detendant; 
and this being done in the ladies, {n- 
«ian intereſt allowed, deducting the 
charge of the return. 395 

Where the maſter's report of the quantum 
of intereit due on a mortgage is con- 
firmed, the intereſt from that time 
becomes principal, and will carry in- 
tereſt. | 453, 480, 653 

One deviſes his perſonal eitate to his for, 
and if he die under age, and with- 
out iſſue, then that it ſhall go over to 
the teſtator's brother; the fon ſhall 

have the produce or intereſt thereof, 

aud oniy the capital (in caſe ot his 
death under age, and without iſſue) 
Hall go to the brother. 803 
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An annuity left the widow by the huſ- 
band's will decreed to carry intereſt 
from the day on which it was payable, 
and not only from the ſubſequent day 
of payment after the arrear incurred. 

3 Page 543 

Mortgagor reſerving ſix per cent. with a 
proviſo to take five if paid within three 
months; on a great arrear incurred, 
the court will not relieve ; /ecus in 
caſe of a ſmall flip of time. 652 

Where a mortgagor ſigns an account, 
whereby ſo much is admitted to be 
due for intereſt ; this will not carry 
intereſt, unleſs the mortgagor by ſome 
letter or writing under his hand agrees 
to make it principal. 653 

By a marriage ſettlement and will 15000/, 
was ſecured for a daughter's portion, 

payable at eighteen or marriage, the 
whole charged upon an eſtate in Jre- 
land ; but the ſettlement and will were 


England ; the money decreed to be 
paid with Engliſb intereſt, and with- 
out deducting the charge of the re- 


turn from Ireland. 656} 


Where and from what Time Legacics and 
Portions ſhall carry Intereſt, Vide title 
Legacies and Portions. 


Fointenants and Tenants in Com- 
mon. 


"I 


A ſurrender of a copyhold to the uſe of 


J. B. and C. and their heirs, equally 


to be divided between them and their 


heirs reſpectively; this held by two 
judges in B. R. to be a tenancy in 
common, by reaſon of the apparent 


intention of the ſurrenderor, contrary | 


to the opinion of Holz C. J. who 
thought it a jointenancy. 14 
The words egually to be divided did nat 
originally make a tenancy in common 
even in a will. 21 
A. by will deviſes lands in truſt, that 


the profits ſhall be equally divided 


between his wife and daughter (the 
heir of the teſtator) during the wife's 
fe; by the opinion of all the judges 


of C. B. the mother and daughter are 


tenants in common for the wife's hfe. 
34 


Deviſe of a debt to two ſhare and ſhare 
alike, equally to be divided between 
them; and if either of them dies, 
then to the ſurvivors and ſurvivor of 
them; they are tenants in common, 
and not jointenants; the words relat- 
ing to the ſurvivorſhip being intended 
only to carry over the ſhare of him 
that might die in the life of the teſta- 
tor, and preſerve the lapſing thereof. 
Quere tamen. Page 96 

A deviſe of a ſurplus of a perſonal eflate 
to four equally, ſhare and ſhare alike; 
one of the four dies in the life of the 
teſtator ; this being a deviſe in com- 

mon, the ſhare of the perſon dying is 
become a lapſed legacy, and diſtribut- 
able according to the ſtatute. 700 


Treland. 


A daughter's portion ſecured by an 
made, and alſo all the parties lived in | 


eſtate in Ireland by a ſettlement made 
in England, and the parties living in 
England, ſhall be paid in England with- 
out the charge of the return, 699 


Judgment. Vide title Securities. 
Jurildiſtion. Vide title Court and 


Ceurt of Chancery, and title Dpiritual 
Court. A 


| Where one is ſued in an inferior court 


for a matter out of the juriſdiction, 
if in vacation-time, a prohibition lies 
from the court of chancery, on affida- 
vit that the matter is out of the juril- 
dition ; but no affidavit is neceflary 
where on the face of the declaration 
the matter appears to be out of the 
juriſdiction, „ 
By imparling generally the juriſdiction 
is admitted, and no foreign plea will 
be received afterwards. 477 


Ring. See Pzerogative, 


LEE 


A 


«6, 


Laches. 


Ruſtees not to take advantage of 
their own laches. Page 236 


No laches to be imputed to a feme covert | 


or infant. 718 

Leaſes, and Covenants therein. See 
Eftate for Life, and Eftate for Years, 
under title Eſtates. 

Leſſee for years, though ſans waſte, can- 
not pull down an houſe, or trees which 
are a defence or ornament to the 
houſe, 528 

Hard that leſſee for years without waſte 
ſhould enjoy the trees or materials of 
the houſe when he pulls them down ; 


the intention of that clauſe only being | 


that the leſſee for years ſhould be as 
diſpuniſhable as betore the ftatute of 
Glouceſter. ibid. 
A college reſtrained by its conſtitution 
from leaſing, except for twenty-one 


, 1 
years, and at a rack-rent, makes 


orders, recommending it to their ſuc- 
ceſſors to renew at leſs than their 
rack- rent; this not fayoured, as tend- 
ing to a breach of the ſtatutes. 


655 


Legacy and Legatees. Vide alſo title 
Datisfattion ; allo Legacies given on 
condition to marry with Conſent, &C. 
See Reſtraints on Marriage, under title 


Warriage. 


{ 


A child of a reſiduary legatee no witneſs 
to prove a will of a perſonal eſtate. 
10 

V here a legacy is given to a man, his 
executors and adminiſtrators, and the 
legatee dies in the life-time of the 
teltator, the executor ſhall not have 
it; but a will that deſigns to prevent 
tne lapſing of a legacy by the death 
of the legatee, ought to be ſpecially 


penned, , 85| 


Father gives his ſon 407. on condition 
that he does not diſturb his truſtees ; 
on the truſtees applying for an exe- 
cution of the truſt, the ton decreed to 
join in the execution thereof, or elſe 
to forfeit his legacy. 136 
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Legacy given upon a man's dying with- 
out iſſue, to be paid within fix 
months; the man dies leaving iſſue, 

which iſſue within ſix months af- 
ter died without iſſue ; the legacy not 
due, it not being intended to ariſe 
upon any remoter contingency than 
that of a man's dying without iſſue 

living at his death. Page 198 

Though the court (generally ſpeaking) 
marſhals aſſets in favour of a legatee, 
as well as of a {imple contract creditor, 
yet a pecuniary legatee ſhall not be 
allowed to come in upon the land, in 
the place of a bond-creditor, againſt 
the deviſee of ſuch land .204, 679, 

730 

Payment to the father by an executor of 

a legacy given to a child, held ill, 
though the teſtator by parol on his 
death-bed had directed it. 285 

A reſiduary legatee, where there was a 
deficiency of aſſets, on the particular 
circumſtances of the caſe, permitted 
to come in pari paſſu with the other 

legatees. 305 

Deviſe to truſtees and executors, as an 
incouragement to accept of the truſt, 
of 1004. a-piece, 12 J. for mourning 
and a ring, and 107. per aun. a- piece 
for their trouble; one refuſes, yet he 
hall have his mourning and ring, but 
not the 100 J. legacy, nor the 101. per 
annum; both which in ſuch caſe ſhall 
not go to the acting executors, but 
ſink in the eſtate. 334 

Pecunmry legacies are given by the will, 
and afterwards greater legacies given 
to the tame perſons by 8 codicil; 
theſe no ſatisfaction for the legacies by 
the wWill, but the legatees to have 
both, becauie the codicil is part of 
the wil! ; a fortiori if the legacies by 
the will and codicil are of different 
Natures. | 421, 423, 424 

One gives legacies by his will, and 
other legacies by his codicil, charging 
his land with the legacies in the will 
only; on the perſonal eſtates not be- 
ing ſufficient to pay all the legacies, 
the land ſhall bear the charge of the 
legacies by tne will, and thoſe given 
by the codicil be paid out of the per- 
ſonal eſtate. 422 
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Where the real eſtate was by will charged So a legacy given to the wife in con- 


with the payment of the legacies 
above-mentioned, this was held not to 
extend to the legacies in the codicil ; 
ſecus had the land been charged with 
the payment of legacies generally. 

| Page 423 

A legatee's name very falſely ſpelt, re- 
ferred to a maſter to ſee who was in- 
tended. | 425 
Where the will was wrote blindly, and 
hardly legible, and the legacies in 
figures, the court referred 1t to a ma- 
ſter to examine what thoſe legacies 
were, and he to be aſſiſted by ſuch 
as underſtood the art of writing. 425 
One deviſes a legacy out of a fund which 
fails, whether, and in what caſes the 
legacy ſhall be paid out of the perſonal 
eſtate. | 778 


Donatio cauſa Mortis. 


One by will diſpoſes of his perſonal 
eſtate, and afterwards by parol gives 
100. bill to A. to deliver over 
to his nephew, if the teſtator ſhould 


die of that ſickneſs; ſuch gift de- | Deviſe of a rent-charge out of a term, 
as much a ſpecific deviſe as of the 


creed good, | 404 
Huſband upon his death-bed delivers to 


ſideration that ſhe releaſe her dower 
on a deficiency of aſſets, ſhall not 
abate in proportion. Page 127 


Specific legacy not to be broken into in 


order to make good a pecuniary one; 
much leſs ſhall pecuniary legatees, 
on a deficiency of aſſets, have any 
remedy for their legacies againſt a 
deviſee of land; as where one ſeiſed in 
fee owes debts by bond, and deviſes 
land to his heir in tail, giving ſeveral 
legacies, and the heir who was alſo 
executor, with the perſonal eſtate paid 
off the bond-debts, by which means 
there was a deficiency of aſſets to pay 
the legacies ; the legatees were held to 
be without remedy ; otherwiſe had the 
land deſcended to ſuch heir in fee. 

2C1, 678 


One ſeiſed in fee of ſome lands, and poſ- 


ſeſſed by leaſe for years of other lands 
deviſes the fee to A. and the leaſe to 
B. and dies indebted by bond; both 
theſe deviſes being ſpecific, ſhall con- 
tribute equally to the payment of 
the bond debts. 403 


term itſelf. this, 


his wife a purſe of 100 guineas, bid- | Specific legacies on a deficiency of aſſets 


ding her apply it to no other uſe than 


are not to abate in proportion 422 


her own; this is a good legacy to the | A legacy of 1500/7. to be laid out in 


wife. 441 
Not neceſſary to prove a gift which takes 
effect as donatio cauſa mortis (though in 


land, though to be taken as land, yet 
is not ſpecific, but on a deficiency of 
aſſets ſhall abate in proportion. 539 


nature of a legacy) with the will, it | A ſpecific legacy is what veſts by the 


operating as a declaration of truſt on | 
the executor, ibid, 


Huſband on his death-bed draws a bill on | 


Specific Legacies, See alſo Abatement 
and Refunding of Legacies, 


Money ordered by will, or articled to be 
laid out in land, or in an annuity, to be 
looked upon in equity as land, or an 
annuity, and as a ſpecific legacy; conſe- 
quently on a deficiency of aflets not to 
abate in proportion with other lega- 
cies. i 127 

Jide autem. £49 1: 


conſent of the executor; and as in 


ſome reſpects it has the advantage, fo 


in others it has the diſadvantage of 2 


his goldſmith to pay his wife 100/, | pecuniary legacy. $49 

for mourning ; this a good appoint- 

ment. 442, 443 | Legacies or Portions veſted, lapſed or ex- 
tinguiſhed, 


A. deviſes to B. 400 J. which he owed 


A, provided he thereout pays ſeyeral 
particular ſums to his children, the 


reſt he freely gives him, directing his 


executors to deliver up the ſecurities 
and not to claim any part of the debt, 
but to give ſuch releaſe as B. his exe- 
cutors, Ec. ſhall require; B. dies in 


the life of the teſtator; decreed that 
| 10 


vi 
One 


6 i. 99. a A. 
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ſo much of the 400 J. as was to remain 

to B. was a lapſed legacy. Page 83 
A will which deſigns to prevent the lapſ- 
ing of a legacy by the death of the 
Jegatee in the life of teſtator, ought to 
be ſpecially penned. 86 
One deviſes portions to his children, A. 
B. and C. and if any die before ten- 
tv-one or marriage, the portion of 
the child ſo dying to go to the ſur- 
vivors or ſurvivor ; one of the child- 
ren dies ia the life of the teſtator, this 


he ſurviving children. 274 
1 annuity is left by will to the teſtator's 
grandaughter, but if ſhe marries with 
the executor's conſent, then a portion; 
the grandaughter without conſent of 
the executor marries a man worth 
nothing; the huſband is not entitled 
to the money, the having married with 
conſent, Sc. being a condition pre- 
cedent to the veiung of the portion. 

| 284 
One poſteſſed of a perſonal eſtate deviſes. 


ed 


that then Sol. fhall be paid to his 
brother, the brother dies in the life 
of the wiſe, who afterwards dies 
without iſſue 5 decreed the legacy to 
be paid to the repreſentatives of the 
brother. 563 

A. devites the ſurplus of his perſonal 
eſtate to four equally ſhare and ſhare 
alixe, leaving J. S. exceutor in truſt ; 
one of the four dies in the life of the 
teſtator, his mare is lapſed, and on 


to the ſtatute of diſtribution. 700 
4A. amongſt other legacies, leaves 1000/7. 
to his niece B. at erghteen or marriage, 
and gives the reſidue of his perſonal 
ekate to be laid out in land, and ſet- 
tledin ſtrict ſettlement on C. for nine- 
ty-nine vears, remainder to his firit, 
Ec. ſon in tail; afterwards . by 
coun] deviſes, that the 1000/7. given 
by the will to his faid niece ſhould be 
made up 6oool. payable at twentv- 
one or marriage, the niece was eigh- 
teen at the time of the teſtator's mal - 


not a lapſed legacy, but ſhall go to 


it his wife dies without iſſue by him, | 


tae teſtator's death ſhall go according 


teſtator, and that C. was only en- 
titled to the re/iduum, excluſive of the 
6oool.. Page 783 


Abatement and refunding of Legacies. See 
alſo under Specific Legacy. 


Charity legacies that are pecuniary, ſhall, 
on a dekciency of aſſets, abate in pro- 
portion with other pecuniary legacies. 
423 

Whether a legacy of 200 J. given by the 
teſtatrix fora monument for her mother 
ought, on a deficiency of aſſets, to 
abate in proportion. 423 


ſo if an executor pays one legatee, and 
there is not enough to pay all, the 
legatee who is paid ſhall refund in 
proportion; ſo if one legatee recovers 
his legacy in equity, and there is not 
enough to pay the reit, he ſhall re- 
tund ; /ecus if the deficiency of ailets 
ariſes by the waſting of the executor, 
: 495 

One having two ſons and a daughter, 
by will gives to each 2000. payable 
at twenty-one, provided if aſſets fall 
ſhort to pay the legacies, the abate- 
ment to be borne out of the ſons le- 
gacy ; the teſtator leaves aſſets to pay 
the whole, but the executor afterwards 
waſtes; the daughter's legacy ſhall 
have the preference. 608 


In what Caſes a Legacy ſhall or ſhall not 
be a Satisfation of a Debt or ether De- 
mand on the Tefiator's Eſtate. 


A man has one daughter to whom 
gooo I. was ſecured by marriage ſet- 
tlement, and afterwards he gives her 
80007. by his will for her portion, 
and 200. per annum; the daughter 
ſhall have but one 8000/7. though the 
may ele& which of the portions tae 
pleaſes. | 147 

Where a father is bound to give a por- 
tion with his child, and afterwards by 
his will gives a legacy to ſuch child of 
as great or greater value than the pore 
tion, this is a ſatisfaction of the por- 
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ig dis codicil and under twenty-one ; | tion. 299 
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decreed the thould have the intereſt of 


tne GO. from the death of the 


But a legacy is not to be taken in ſatis- 
faction of a debt upon an open ac- 
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fide the balance lies; nor in ſatisfac- 
tion of a debt contracted after the 
making the will. Page 299 
One covenants to leave his wite 620 /. 
party dies inteſtate, and the wife's 
diſtributory ſhare comes to more; 


this is a ſatisfaction. 324 


One being indebted to his ſervant for 
wages in 100 J. gives her a bond for 
this 1001. as due for wages, and 
afterwards by will gives her 500. 
for her long and faithful tervices ; 
this is not a ſatisfaction for the bond. 

408 

Pecuniary legacies are given by the will, 


and aſterwards greater legacies are 


given to the ſame perſons by the co- 
dicil; theſe latter no ſatisfaction for 
the en becauſe the codicil is part 
of the will, eſpecially where they are 
not ju em generis. 423 


Surplus and reſiduary Legatee. Vide 
title Executoz, and in wha: caſe the 
Executor ſhall be only a Truſtee for the 
Surplus. 


Ademption of a Legacy. 


Teſtatrix deviſed to her grandchild a 
debt of 40007. owing to her by F. S. 
provided if any part of the debt ſhould 
be paid in before the teſtatrix's death, 
then ſo much to be made good to the 
grandchild out of the ſurplus of the 
teſtatrix's eſtate; afterwards the teſtatrix 
releaſed 2000. of the ſaid debt to F. S. 
without having received any of the mo- 
ney; decreed that this was no ademp- 
tion of the legacy pro tanto, but that the 
legatee or her repreſentatives were en- 
titled to the whole 40001. as much as 
if the fame had been pars in to the 


deſtatrix. 3610 


A fertiori if the teſtatrix had called in 
the debt, it would have been no 
ademption. 464 

A father by will gives his daughter a 
portion of 500 J. and afterwards in his 
life-time gives her 300 J. for her por- 
tion in marriage, and four years after- 
wards dies without revoking the will, 
the huſband 1s.a bankrupt; the aſiig- 
nees not entitled to the 500 J. legacy, 


nor auy part thereof. 6810 


Limitation of Terms fox Pears, 
Vide this Title unde Efare for Year, 


Statute of Limitations. 


Where a bill in equity abates by death, 
it the executor or adminiſtrator will 
not revive within fix years, it is with- 
in the ſtatute of limitations; but if 
there be a decree to account, and 
the ſuit afterwards abates by, death, 
and the executor does not revine 
within ſix years, this is not within 
the ſtatute, Page 74 


London and the Cuſtom thereof. 


A. a freeman of London purchaſes in the 
name of B. who at the time of te 
purchaſe executes no declaration d 
truſt, A. dies, after which B. gives 
declaration of truſt ; this good again 
the cuſtom. | 321 
Where a freeman of London leaves 19 
wife, the children are entitled to one 
moiety of his perſonal eſtate, tit 
other moiety being the dead man 
part. i 340 
Grandchildren of a freeman are un! 
within the cuſtom to come in for at 
orphanage part, itil, 
A freeman's fon has had ſeveral {un 
from his father, the certainty whereat 
does appear, he has likewiſe had f. 
veral other ſums, the certainty where 
of does not appear otherwiſe than | i 
the ſon's anſwer; theſe being 
brought into hotchpot, the ſon ſal 
come in for his orphanage part. 34 
A jointure made by a freeman on 
wife in bar of dower, will not bar it! 
of the cuſtomary part, unleſs that be 
al ſo expreſsly mentioned. FF 
Land, or money covenanted to be 146 
cut in land, not within the cuſton d 
London. : $358 bf 
freeman ef Lexdon may at any un 
"is his life, even in his lat ſick 
neſs, inveſt his perſonal eſtate in land 
which will ſtand good, though ® 
freeman ſhall have faid he did this d 
purpoſe to 93 92 the cuſtom. 1 
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Where 2 freeman leaves his widow a le- 


ts. gacy, and there is ſufficient out of his 
171. teſtamentary part to pay the ſame, ſhe 
ſhall have her legacy and cuſtomary 


part alſo. Page 533 
on a freeman's widow's cuſtomary part 
being barred by compoſition, ho 


ae hall have the benefit of it; whether 
| the huſband or children; alſo whether 
: 1 | achild's orphanage part be barrable 
= by a releaſe or covenant for a valuable 
all con ſideration ; : 6 34 
. On a child's releaſing to his father his 
* Fin orphanage part, if the. releaſe be 


gained by threats or unduly, the ſame 
will be ſet aſide in equity. 639 
esſes given to a child by a freeman to 
be brought into hotchpot and valued, 

| 042 


in the One for a valuable conſideration contracts 
f the to become a freeman of London, but 


les before he has taken up his tree- 
dom; his perſonal ettate ſhall be di- 
vided as if he had been a freeman, 
but his children not to be city orphans. 

710 


on df 
gives 
again 

31 
ves 10 
to one 


+18 7 
e, de Lunatich. 
man's | | 

540 nere the huſband was a lunatick, the 
re 0 


wife, though an Irißß peereſs, com- 

wy mitted for not producing him, 701 
100150. ä 

al ſums 

wheredl 

had ſe 


where 

ha by Huatenance ko: Children. See alſo 
eing a Poztions. | 

ſon {hal 

rt. 36 On his ſon's marriage ſettles lands 
1 on on himſelf for life, remainder to 
t bar he tne fon for life, remainder to truſtees 


{s chat d tor 1000 years for railing portions for 
* daughters payable at twenty- one or 


be lal marriage, with maintenance in the 
cuſtom d mean time, to commence the firſt 
537, 1 err after the father's death; the 
any time «ner dies leaving one daughter, and 
| laſt ick Ih grandfather living; the bill pray- 
e in E ortgage of the reverſion for the 
zough l. ps maintenance, dut the court 
id this c 4 inclined againſt it. 488 
om. 55% | © COUTL'S allowing maintenance out 

"10 "a Jew's eſtate to his daughter turned 

Wben | 4 
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proteſtant, by virtue of 1 Arn. cap. 
30. it is no objection that the daugh- 
ter is above forty years of age, or 
married, or that the Jew is dead. Page 


524 
Mandamus. 


A Mandamus lies to the ſpiritual court 
to direct them to do right, as a pro- 
hibition does to ſtop them from doing 
wrong. 

Whether error lies on a rule or award of 
a mandamus. 348 

Writ of error on a judgment on a man- 
damus ſince the ſtatute ꝙ Arr. no ſuper- 
ſedeas to a peremptory mandamus. 351 


Marriage, ſee under title Baron and 

Femc. -:greements en Marriage, and 
Underhand Agreements in Fraud © 
Marriage Agreements, ſee under title 
Agreement. 


Marriage-brocage Bonds. 


Huſband before marriage covenants, to 
give a releaſe to the wife's guardian 
of all accounts; this agreement ſet 
aſide in equity, being within the ſame 
miſchief as a marriage- brocage agree- 
ment. 118 
A fon on his marriage being to have 
3000 J. portion with his wife, private- 
ly, without notice to his parents who 
treated for the match, gives a bond to 
the wite's father to pay back 1000 l. 
of the portion ſeven years afterwards ; 
this bond void in equity, and will not 
be made better by being aſſigned to 
creditors. _- 496 


Reflraints on Marriage. 


One by will leaves an annuity to his 
grandaughter, but it ſhe marries with 
the executor's content, then a portion; 
the daughter without the content, c. 
marries a man worth nothing; the 
huſband not entitled to the portion, 
the having married with the conſent 
of the executor being a condition 
precedent to the veniug of the por- 


tion, 284 
| £Doney. 
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Money agreed to be laid out in Land, ſee 
Agzeement; alſo Matters controwerted 
between the Heir and Executor, under 


Heir, and alſo Elettion. : 
Mortgage. Vide Intereſt. As to buy- 


As to Concealment of Mortgages, vide 


Where money 1s agreed by articles to be 


Huſband borrows money, and he and his 


Mortgage may be without a covenant or 


One agrees for a valuable confideration 


_ * „ CCC e — — 
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Money. 


inglin Incumbran.es, and what Lie may 
be made thereof, vide title Securities. 


Conceaiment. 


laid out in land, the party who would 
have the ſole intereſt in the land when 
bought, may (if of age) elect to have 
the money paid to him, and that it 
ſhould not be laid out in land. Page 


130, 389, 470 


wate levy a fine of the wife's land as 
a mortgage for it, after which the 
huſband by will gives legacies to 
charities ta the amount of his perſonal 
eſtate ; the mortgage ſhall be paid out 
of his perſonal affets, though the 
charitable legacies are loft thereby ; 
but all the hutband's debts, though 
by ſimple contract, ſhall be preferred 
to the mortgage. 264 


bond for payment of the money. 271 


to convey lands to F. S. and after- 
wards makes a mortgage for a valuable 
confideration, and without notice; 
the mortgagee ſhal] hold his mort- 


of the mortgage covenants to pay the 
money, and dies; B.'s perſonal 
eſtate not liable in equity to pay i. 
| | Tage 34 
Where a firſt mortgagee is a witneſ tg 
the ſecond mortgage, tho? no actual 
proof of his knowing the contents 
thereof, yet ſince the preſumption is, 
that he might have known the ſane, 
this ſhall poſtpone him. . 
Mortgagee of a ſhip by deed truſts the 
mortgagor with the original bill of 
ſale, who indorſes thereon ſubſequent 
mortgages or bills of ſale, of ſeveril 
parts of the ſhip, and mortgagee ac- 
quieſces; this is evidence of an aſſent 
in ſuch mortgagee, and ſhall poſtpone 
him. ibid. 
Mortgagee ſhall not onerate his pledge 
with coſts which he occaſions by at 
unjuſt defence. 85 303 
If there are not aſſets to pay all the |:- 
gacies, a mortgagee, where the fecu- 
rity is ſufficient, ſhall not be paid cu: 
of the perſonal eſtate. 730, 741 
Special Agreements touching the Redenjtin 
of Mortgages. 


One for Bool. conſideration grants 2 
rent-charge of 48 J. per ann. in fe, 
npon condition, that if the granter 

ſhall give notice, and pay in the #004 

by inſtalments, wiz. 1001. at the end 

of every fix months, and ſhall do tiu 
during his own life-time, the grant! 
be void; the mortgage was mad 
about 60 years fince, when the legt 
intereſt of money was 8 J. per ch 


gage againſt the intended purchater ; 
fecus of a judgment creditor who has 
only a general ſecurity, and no ſpe- 
criic hen upon the land. 277, 279 


upon payment of 300. and intereſt, 
upon any Mzricharlmas day upon fix 
months notice; mortgagor dies, hav- 
ing deviſed his perional eftate to his 
wie; perional eſtate liable to pay the 
mortgage. 291 


A covenant to pay the mortgage money 


not ſuable in equity, unleſs the cove- 
nantor receives the money; as where 


teme ſole ſeiſed of land mortgages 
and marrics 5. who on an aſſignment] gage of land. 


and the mortgagor dead ; decreed i 
| redeemable, . 20 
In caſe of a mortgage, no clauſe © 
' confine the equity of redemptions 


Mortgage in fee is made redeenavie| the life-time of the mortagor, el! 


him and the heirs male, or the * 
only ot his body. 2 


Redemption, Foreclaſurt. 


Exchequer annuities mortgaged ma 
ſold upon notice without a dect 
forecloſure. — 

Mortgage of a rent redeemabie 
greater diſtance of time than 2 


Mortgi 
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Mortgage tho” ever ſo old is redeemable, 
if intereſt has been paid. Page 271 
Firſt mortgagee takes a releaſe of the 
ultimate equity of redemption ; this 
does not oblige him to pay off the 
intermediate mortgages, if he will 
waive the releaſe. 395 
One ſeiſed in fee mortgages to A. and 
aſterwards binds himſelf and his heirs 
by bond to A. and dies; if the heir 
comes to redeem this mortgage, he 
muſt pay off the bond as wel} as the 
mortgage, but the aſſignee of the heir 
may redeem upon paying the mort- 
gage only. 775 
mortgages it to A. and afterwards be- 
comes indebted by ſimple contract to 
A. and dies, his executor ſhall not 
redeem the term without paying as 
well the note as the mortgage; /ecus 
if any creditor of the teſtator brings 
his bill to redeem. 776, 777 


{ 
4 


Ne excat Regno. See title Arit. 


Notice. 


J//HERE a firſt mortgagee who at- 
refts a ſecond mortgage will be pre- 
ſumed to have had notice, ſee under 
title Mortgage. 
he court cannot take notice of foreign 
laws and cuſtoms, unleſs they are, 


proved, 431 


— 


Obligations. Vide Bonds. 
. Oath. Vide alſo Yidavit. 
AT of the realm is to put in his | 


anſwer upon honour : But his ex- 
amination on interrogatories, Or as a 
_ Witneſs, muſt be upon oath. 146 
Where the ſuit was trivolous, a quaker 
Ceiendant was allowed to put in his 


| 


aniwer without oath or affirmation. 
| 781 


Occupant. 


A. by will deviſes lands to truſtees and 


their heirs, in truſt to divide the pro- 
fits equally between his wite and 
daughter (the heir of the teſtator) 
during the wife's life, and after her 
death he deviſes the ſame to the uſe 
of his daughter in tail, with remain- 
ders over; the daughter dies without 
ue and inteſtate during the mother's 
life; reſolved that the mother and 
daughter were tenants in common, 
and that the mother ſhould have a 
moiety of the profits during her life, 
and that the other moiety by the ſta- 


tute of frauds and perjuries ſhould go 


to the executors, &c. of the daugh- 
ter, as before that ſtatute it would 
have been liable to occupancy, and 
not to the heir of the teſtator, as 
profits undiſpoſed of and reſulting to 
him. - Page 34 


Ocker. 


An offer made during a treaty which 


afterwards breaks off, or upon terms 
which are not accepted, not binding. 


497 
Office, 


Appointment by deed of particular an- 


nuities to. be paid out of an office, 
countermandable, 101 


Oziginal. 


Aſter judgment in an action on a policy 


of inſurance, if error be brought to 
reverſe ſuch judgment for want of an 
original, the court will not permit the 
party to file an original, in regard if 
this judgment were reverſed, the 
plaintiff may begin a new action; 
ſecus were it in a quare impedit, ar in 
an action againſt the hundred for a 
robbery, where the ſuit muſt be com- 
menced within a limited time; or had 
the time been ſo far elapſed, as that 
the ſtatute of limitations had been a 
bar if the judgment ſhould be reverſ- 
ed. 413 
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The plaintiff recovered judgment in an 


action at law, but by means of the | 
iimeſs of hisjattorney, who had been 
diſordered in his head, an original 
was omitted to be filed, and for want 
thereof a writ of error brought; upon 
afidavit of this, the court gave leave 
upon paying the coſts of the writ of 
error, to file an original. P. 412, 413 


Inſtructions for an original againſt an 


hundred tor a robbery were brought 
to the curſitor within the year, but 
the writ paſſed the great ſeal after the 
year, though teſted within the year, 
wiz. when the inſtructions were 
brought ; this held good, being war- 
ranted by the practice of the curſitor's 
othce, 437 


Orphan. Vide London. 
Dutiawry. 


A. having outlawed B. brings a bill 


Where an executor in truſt was outlaw 


* 


againſt B. and likewiſe againſt C. 
a truſtee for B. with reſpect to an 
annuity, to ſubject this annuity to the 
plaintifl's debt; the attorney general 


ought to be made a party, and the 


plaintiff muſt get a leaſe or grant in 
the court oi exchequer from the crown. 


445 


ed, and a witneſs proved that he had 
inquired after, and could not find 
him; held not neceſſary ro make him 
a party. | 684 


Debt againſt the ſherif for an eſcape of 


one in execution on an outlawry after 
judgment, may be brought either in 
the tam quam, Or at the ſuit of the 
party only. 687 


Papiſt. 


V HERE a papiſt 3s diſabled to 


take land, how far equity will 
help the next proteſtant heir to take 
advantage of his diſabilitv. 353 


By the ſtatute of 11 & 12 V. 3. againſt 
| the growth of popery, a papiſt under 


eighteen is diſabled to take only til 
conformity; if above eighteen, if. 
abled for ever. Page 3:4 


Paraphernalia. 


One dies indebted by bond more than a! 
his perional aſſets can pay; the widoy 
ſhall have her 60na paraphernalia, pro. 
vided there be real aſſets to ſatich 
the bond, | 729 

Bona paraphernalia not deviſable any 
more than heir-looms. 730 


Pardon. 


A general act of pardon, tho' with an | 


exception of all offences and contempt; 
proſecuted at the charge of any pri. 
vate perſon or perſons, yet. held to 
pardon a contempt in marrying 4 
ward of a court of equity. © 66 


Parol. Vide Agreement Parol. 
Parol Evidence. Vide Evidence. 
Parliament (Act of) | Vide Statutes. 
Privilege of Parliament. 


Suing the bail below, pending a writ & 
error in parliament, is a contempt and 
breach of privilege, 68; 


Partners. 


A. and B. partners in a goldſmith's trace, 
are bound in a bond to J. S. A. and 
B. break off the partnerſhip and di. 
vide their ſtock; J. S. the obligee 1 
the bond, knows this, and that 4 

took upon him to pay the debts, anc 
after a great diſtance of time brings 
bill againſt the executor of B.; yet l- 
(7. S.) ſhall recover. 655 


Parties. 


One ſeiſed of lands in fee binds hint 
and his heirs in a bond, and deni 
his lands to F. S. in fee, and dies 3" 
a bill brought by the obligee in ® 
bond to ſubject the deviſee to the Pl 

ment 
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ment of the debts, the deviſor's heir 
muſt be made a party. Page 99 
Where a bill wants proper parties, it is 
in the power of the court to diſmiſs 
the bi! /ans prejudice, or to give leave 
to amend, paying coſts. 428 


4, hein outlawed B. brings a bill 
ap:init . and likewiſe againſt C. a 
true for 2, with reſpect to an an- 
nu'ty, to fubject this annuity to the 
plain debt; the attorney general 


ought to be made a party. 445 
In a ſuit on behalf of a charity for the 
arrears of a reat-charge, not neceſſary 
to make ali the ter-tenants of the land 
out of Whigs the rent iſſues, parties. 


They only are parties to a bill againſt 
whom proceſs is prayed. 593 
Where an executor ip truſt was outlaw- 
ed, and the witneſs proved that he 
had inquired after, and could not. 
find him, held not neceſſary to make 
him a party. 684 


Partition. 


On a partition in chancery every part 
of the eſtate need not be divided, but 
iuthcient if each tenant in common, 
Oc, has an equal ſhare of the whole. 


440 
Patronage. See Pꝛeſentation. 


Payment of a Legacy, to whom to be made. 
Vide Legacy. 


Deer. 


A peer of the realm is to put in his anſ- 
wer upon honour, but his anſwer to 
interrogatories and examination as a 

. witneſs, muſt be upon oath. 146 

Firſt proceſs of contempt againſt a menial 
ſervant of a peer is a ſequeſtration 2/4, 
as againſt the peer himſelf. 535 

Since the union, a Scetch peer made an 
Engliſh peer cannot by virtue thereof 
ut and vote in parliament, 582 


A peerage granted to an infant cannot 
be waived by him when he comes of 
age. 


Whether the crown may create one a 
peer againſt his wall, Page 592 


Perpetuity. Vide alſo Limitations of 
Terms for Years under title Eſtates. 


Deviſe of lands to a corporation, in truſt 
to convey the premiſſes to the teſtator's 
godſon A. for life, and ſo to his firſt 
ſon for life, and afterwards to the firſt 
ſon of that firſt ſon for life, and in de- 
fault or failure of ſuch iſſue of A. to 
convey them to B. for life, &fc. this 
is a perpetuity ; but the conveyance 
ſhall be mae as near the intent of the 
party as the rules of law will admit, 
(viz.) by making all the perſons in 
being tenants for life only, but the 
limitation to the ſons unborn muſt be 
in tail. 332 


Perſonal Eſtate. 


Where the perſonal Eftate ſhall be applied 
to exonerate ihe real, Vide title Beal 
Eſtate. 


One deviſes all his money in the govern- 
ment funds to be laid out in the pur- 
chaſe of land to be ſettled on the 
eldeſt ſon of A. and the heirs male of 
his body, remainder over, and de- 
viſes the reſt of his perſonal eſtate to 
be ſettled in the ſame manner; the 
perſonal eſtate cannot be intailed but 
the whole veſts in the eJdeft ſon. 290 


PlaintiF. 


The court cannot make an order to ex- 
amine a plaintiff de bene eſſe, as they 
will to examine a defendant; and 
if the plaintiff is an immaterial one, 
the detendant ought to have demurred 
to him, | $95 


Plate. 


By wohat Words it ſhall paſs. See Ex- 
| polition of Wozds, | 


Plea, 


A plea upon the ſtatute of 4 f7 5 Anne, 


— 


cap. 17. in relation to bankrupts muſt 
x x 4 con 


D 


r 
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conclude to the country, and not to 


the court. Page 258 
By imparling generally the juriſdiction 
Is admitted, and no foreign plea will 
be received afterwards, 477 


Pooz. 


A bequeſt to one's poor relations how 
conitrued. 327 
See E xpefition of Moꝛds. 

Liberty of the Relis in Mgaleſeæ is with- 
in the pariſh of St. Dunſtan's in the 
Wet, London, and contributes a fitta 


towards the repairs of the {aid church; 


but having Giſtin& overſcers, and 
maintaining its poor ſeparately, is not 
entitled to a ſhare of the charities given 
by will or deed to the poor of St, 
Dunſtau's, though entitled to a fifth 
of all collections mace at the church- 
dcr or at ſacraments. 60 
Fe'ore the ſtatute of 43 Eli. no ſuch of- 
ficers as overſeers of the poor. 670 


Peztions oz Pꝛoviſions foz Children. 
Sce alſo title Maintenance. Sce 
Legacies or Portions wefied under title 
Legecp. See Trufts fer raifing Per- 
ticns and Payment of Debts under title 


Trp 


A min has one daughter to whom 
8cco . is ſecured by marriage ſettle- 
ment, and afterwards he gives her 

* $co0 l. by his will for her portion, and 
2001. fer annum; though the daugh- 
ter when of age may elect which por- 
tion ſhe pleaſes; vet ſhe ſha]! have but 
one Boood, 147 

The eldeſt daughter, where there is a 
ton, or where the eſtate by a ſettle- 
ment goes all to a remainderman, is as 
a younger child in equity, and as ſuch 
entitled to a ſhare of the proviſion ap- 
pointed for younger children. 244, 451 

Where a father is bound to give a por- 
tion with his child, and afterwards by 
his will gives a legacy to ſuch child 
of as great or greater value than the 
portion; this thall be taken in fatiſ- 
iaction of the portion. 299 


In a term raiſed to fecure a daughter's 


portion, the truſts were declared, that 
if che huſband ſhould leave no heir 


male by the marriage, and ſhould 


leave a daughter or daughters, then 
the truſtees were to raiſe portions pay. 
able to daughters at twenty-one or 
marriage; provided that if the hu. 
band ſhould die without leaving a 
daughter living at his death, then the 
term to ceaſe ; there is no iſſue male 
by the marriage, but there is a daugh- 
ter who attains twenty-one and mar. 
ries ; the mother dies, and the daugh. 
ter alſo dies in the father's life time, 
leaving iſſue, her huſband adminittrs 
to her, he ſhall have no portion, Page 

; | 401 

Truſt of a term to raiſe portions out of 
rents and profits, to be paid as ſoon as 
conveniently might be ; by virtue of 
the words profits truſtees may fell or 
mortgage; /ecus if ſaid annual profits, 

? 415 
Proviſion for children 2 be begotten, ſhall 
extend to children already begotten. 426 
Term created for daughters portions, 
commencing after the death of the 
father and mother, upon truſt to 
raiſe the portions rem and after the 
commencement of the term ; father dies 
leaving a daughter ; decreed the por- 
tion is veiled, but not raiſable during 
the life of the mother. 448 
Father by will gives a portion of 500! 
and afterwards in his life-time gives 
her 3001. for her portion in marriage, 
and four years afterwards dies with— 
out revoking the will; the huſband 
is a bankrupt ; the aſſignees not en- 
titled to the 500 J. legacy, nor any 
part thereof. 683, 
A reverſionary term decreed (though 
reluftante curia) to be ſold for railing 
a daughter's portion, 707 


Poſſibilitp. See alſo Limitations of 
Terms for Years under title Efate fir 


Nears. 


Whether a poſſibility be not aſſignable by 
the commiſſioners of bankruptcy. 385 
A. deviſes a term for years to B. for lite, 
remainder to C. who in the lite ct 
B. deviſes his remainder to D. this 
is a good deviſe, though of a poſſibili- 
ty, and amounts in equity to a de- 
claration by will, that C.“s _— 


- 


ma 
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truſt for the deviſee. 
Poſthumous. 


Where there is a power to charge lands 


Page 572 


for portions for younger children 


living at the father's death, a poſt- 
humous child is within that power. 
2 
One deviſes the ſurplus of his ee 
his children and grandchildren living 
at his death; a child or grandchild 
in ventre ſa mere at the teſtator's death 
will take. 342 
One deriſes, in caſe he leaves no ſon at 
the time of his death, to F. S. the 
teſtator dies leaving his wife privement 
enlent with a ſon; this poſthumous 


jon is a child living at the teſtator's 
death, and F. S. not entitled. 486 


Power. 


Where tenant in tail has a power to 
make leaſes, this not void, being in- 
tended to enable him to bind the re- 
verſion or remainder without fine or 
recovery, which power he has not by 
32 Bs #» I 44 

Deviſe to A. (the teſtator's wife) for 
lite, and then to be at her diſpoſal, 
provided it be to any of his children, 
gives her an eſtate for life, with a 
power to . diſpoſe of the fee; and 
where ſuch deviſee with an after-taken 
huſband did by leaſe and releaſe and 
nne convey the premiſſes to a truſtee 
and his heirs, to the uſe of herſelf for 
lite without impeachment of waſte, 
remainder to her daughter by her 
firſt huſband, and the heirs of her 
body, remainder to the ſon by her 
brit huſband and his heirs; this ad- 
Judged a good execution of the power. 

Pow 3 

er to charge lands for portions for 
younger children living at the teſtator's 
death; a child in wentre /a mere is a 
child within the power. 245 

Where lands are ſettled on 4. for life, 
remainder to ſuch woman as he ſhall 
marry for life, remainder over, with 
Power for him to charge the premiſſes 
wich any ſum of money; ſuch power, 
unleſs there be a clauſe inſerted to the 
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ſhall ſtand poſſeſſed of the term in | | 


over-reach all the eſtates. * Page 246 
A ſettlement is directed to be made on 
A. with a power to make a join ure 
of a moiety, A. before the ſettlement 
makes a jointure of what exceeds a 
moiety; the court will take no notice 
of this during the huſband's life, for 
it may never-take effect. 604 
Where there is a power to appoint an 
uſe of land by deed or will; a will 
atteſted by two witneſſes not a good 
appointment, it being to be intended 
ſuch a will as 1s proper to diſpoſe of 


land. 741 
So though it be by any writing in na- 
ture of a will. ibid. 


Tenant for ninety-nine years, if he ſo 
long live, with power of charging the 
premiſſes with ſums of money, joins 

in ſuffering a recovery, and in declar- 
ing new uſes thereof; thisextinguiſhes 
the power of charging. 777 

Diverſity betwixt a power annexed to an 
eſtate, and one collateral thereto, the 
firſt paſſing with the eſtate, the other 
not, | 778 


Power of Revocation. See Bevo- 
cation. 


Pzerogative of the Croton. 


In proſecutions of the crown, though 
ſince the late ſtatute of the 4 C 5 
Anne, the wenire facias which was 
awarded de vicineto, and not de corpore 
comitatiis, was held good. 223 

On the crown's bringing a /cire facias 
to repeal a charter, the defendant 
ſhall pay coſts on a new trial. 224 

A choſe in action may be aſſigned to the 
king, and he or his grantee ſue for it 
in their own name. 252 

The king may reſerve a rent out of 
things incorporeal, and may diſtrain 
for this rent on any other lands of 


the tenant, but not on ſuch lands of 


the tenant as are let out by him or 
extended. | : 307 
An appeal lies from a decree in the Ze 
of Man to the king in council, to pre- 
vent a failure of juſtice ; altho' in the 
grant made of that ifland by the 
crown there may have been no reſer- 
vation of the king's right to determine 


on ſuch appeals. 39 
| Whether 


contrary, will, like a power of leaſing, 
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Whether the king has power to make a 
man a peer againſt his will. Page 592 
Upon an outlawry, the crown is not a 


truſtee for the plaintiff, but it is 


merely ex gratid that a grant is made 
of the goods of the perſon outlawed to 
the plaintiff in ſatis faction of his debt. 


690 


Jzelentation to a Church oz Chapel. 


The building and endowing of a church | 


originally entitled one to the patron- 
. 774 
The impropriator of a pariſh has no 
right to nominate a preacher to every 
e ERR the pariſh, much leſs is 
he compellable fo to do. ibid. 
One may build a private chapel for 
himſelf and neighbours, or for him- 
ſelf and twenty neighbours, and this 
will not give the parſon a right to 
nominate a preacher there. ibid, 


' Privilege. See Parliament. 
Pzobate. See under title Will. 
Procels. 


If the party's clerk in court be dead, na 
proceſs can be taken out againſt the 
party until he has appointed a new 
clerk in court, for which purpoſe a 
Jubpena ad faciend attorn' muſt be 
taken out, the leaving of which at 
the houſe of the party 1s good ſervice. 
| 420 

A. being beyond ſea ſues B. at law, who 
brings a bill in equity againſt . the 
court will order that ſervice on the de- 
fendant's attorney at law ſhall be good 
ſervice, but not that ſuch attorney 
ſhall put in his anſwer without oath, 
Qu. If thedefendant was in an enemy's 
country where no commiſſion could go 
to take the anſwer 2 

They only are defendants to a bill a- 


gainſt whom proceſs is prayed. 593. 


Sequeflration. 


Whether a grantee of a fee-farm rent 
may diſtrain for the ſame upon lands 
under ſequeſtration. | 307 


Firſt proceſs of contempt againſt a me. 
nial ſervant of a peer of the realm i; 
a ſequeſtration 2, as againſt the peer 


himſelf. | Page 535 
Pꝛocurations. 


Procurations are due of common right 
for the biſhop, or his vicar the arch- 
deacon's inſtructing the clergy, and 
properly demandable of the curate, in 
caſe of an impropriation, in the eccle- 


Pzohibition. 


In vacation-time, on the ſpiritual or 
other court's exceeding their juriſ 
diction, the court of chancery will 
grant a prohibition. 43, 476 


Proportion. Vide alſo Average. 


Where there was tenant for life, remain- 
der to an infant in tail, remainder to 
tenant for life in fee, the court would 
not value the life eſtate at more than 


vide Heir. 
Purchaſe and Purchaſer. 


On caſualties happening between the 
articles for a purchaſe and the ſealing 
of the conveyance, who ſhall bear the 
lofs. ; 61 

In marriage articles the iſſue to be con- 
ſidered as purchaſers. 145, 291 

A purchaſer before a maſter ſubmitting 
to loſe his depoſit, is not bound tv 
proceed in the purchaſe. 745 


— Nuaker. 
HERE the ſuit was frivolous, 


a quaker defendant allowed to 
put in his anſwer without oath or 
athrmation. 781 


Real 


ſiaſtical court. 3 


one third. 65 


Purchaſe, as difingui/h:/ from Deſcent, 


Sc 
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Beal Eſtate. 


Where the perſonal Eftate ſhall or ſhall not 


be afppiiea to exorerate the real. 


AROL proof admitted to ſhew 
P the teſtator's intention that his exe- 
cutrix ſhould retain the perſona] 
eſtate, and not apply it towards the 
diſcharge of the mortgage. P. 9, 116 
Mortgage in fee is made redeemable on 
pay ment of 3000. and intereſt, upon 
any Michaelmas day on fix months 
notice; mortgagor dies, having de- 
viſed his perſonal eſtate to his wife; 
the perſonal eſtate is liable to pay the 
mortgage. : 2 | I 
One having mortgaged his fee-ſimple 
eſtate, deviſes his leaſehold to A. and 
his fee-fimple to B. and dies, leaving 
no other perſonal eſtate; the deviſee 
of the tee-fimple muſt take it cum ere, 
and ſhall not charge the leaſehold 
eltate ſpecifically deviſed with the 
mortgage. | 693 


Perſonal eſtate not to be applied in exo- | 


neration of the real, in caſes where a 
ſpecific or other legatee would be 
prejudiced ; much lets ſhall the bona 
paraphernalia of the wite be ſo ap- 
pled, 730 


Becognizance. Vide alſo under title 
Decuritics. 


A recognizance not inrolled ſhall be 
looked upon only as a bond, and paid 
as a debt by ſpecialty. 

So a recognizance not regularly taken 
may be tued as an obligation. 336 

Where the court permits the inrolling of 
a recognizance after the time elapſed, 
it always takes care not to hurt an in- 

 tervening purchaſer. 340 

Committee of un infant Geireſs having 
given a recognizance, conditioned 
that he ſhould not ſuffer the infant 
to marry without the conſent of the 
court ; the form of this recognizance 
was afterwards moderated, viz. that the 
infant ſhould not marry with the com- 


m'tee's privity without the conſent of 


the court, 


698 


Recovery. See alſo Entrp. 


Where a purchaſe is directed to be 
made, and the land to be ſettled on 
A. in tail, the remainder over, it is 
moſt reaſonable for equity to decree 
the truſt to be executed, and the eſtate 
ſettled with remainder over; that fo 
ſuch remainder-man may have the 
benefit of the chance of tenant in 
tail's dying before his having ſuffered 
a recovery. Page 91 

Nothing leſs than a common recovery 
ſuffered by ceſui que truſt in tail is 
ſufficient to bar the remainder-man, 
or even the iſſue. By the opinion of 
lord Coxper, ibid, 

Upon a ſettlement 4. is made tenant 
for life, remainder to the heirs of his 
body by his wife, and in the ame 
deed A. covenants not to ſuffer a re- 
covery, but that the lands ſhall be 
enjoyed according to theſe limitations; 
A. does ſuffer a recovery, and deviſes 
' theſe lands; the covenant good to 
bind the aſſets; but 4. being tenant 
in tail, and as ſuch having power to 
ſuffer a recovery, the lands deviſed 
ſhall not be affected. 104 

Where money is directed to be laid out 
in a purchaſe of land, and to be ſettled 
on A. for life, remainder to B. in 
tail, remainder to C. in fee; if 4. 
and B. bring a bill for the money, 
they ſhall not have it, becauſe of the 
contingency to C. which cannot be 
barred without a common recovery; 
ſecus where ſuch remainder can be bar- 
red by a fine only. 470 

One ſeiſed in fee of the manors of A. 
and B. deviſes them to C. for lite, 
and if C. ſhall have iſſue male, then 
to ſuch iſſue male and his heirs for 
ever; but if C. ſhall leave no iiſue 
male, the manor of A. to J. S. in 
fee, and that of B. to J. NV. in fee; 
C. ſuffers a recovery of theſe manors, 
it will bar the contingent eſtates 
limited to F. S. and J. MN. 509 

In a marriage ſettlement the huſband 

was made tenant for ninety- nine 

years, if he ſo long lived, remainder 
to truſtees during the life of the huſ- 
band, Oc. remainder to the firſt, 8 co 

on 
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ſon by the marriage in tail male, yl eſtate, reſerving a rent to him and his 
mainder to the firſt, &c. ſon by any | executors, and dies; his executors, 
other wife, remainder over; a ſon is and not his heirs, are entitled to the 
born and of age, the wife dead, and | rent, | Page 555 
there are no other ſons by a ſubſequent | | 
marriage, the truſt for preſerving con- 
tingent remainders deſcends to an in- Fee- Farm Rent. 
fant ; if for the benefit of the family, | 
equity will decree the infant truſtee | Patentees of fee-farm rents have the 


to join in a recovery. Page 536 ſame power of diſtreſs as the king had, 
| and ſo may diſtrain on other lands of 
Beleaſe. | the tenant, though not ſubject to the 


rent, but not on ſuch other lands as 
A will cannot operate as a releaſe. 85 are let out by the tenant, or extended, 
No reaſon to ſet aſide a releaſe becauſe | Q. If they may diſtrain on other 

the party releaſing had a right; /ecas lands of the tenant under ſequeſtra- 


if ignorant of his right, or if the ſame tion. 306, 507 

: was concealed from him. 239, 728 

As to. the Child of a Freeman's releaſing __ Nuit-Rent, 

his Orphanage Part, ſee under title ; | 
Loudon. An owner of a quit-rent ought to pay 


taxes in proportion only to what the 
Bent. Sce alſo Matters controverted be- | land pays; but it the matter has been 


tavern the Heir and Executor, under | examined by the commiſſioners of the 
Heir. | land-tax, this court will not re- 
examine it. 328 


Leſſor dies on Michaelmas day, and be- 
fore ſun- ſet; the heir or jointreſs, not : 
the executor, ihall have the rent. Rehearing. 


eiern 


177 h 3 oF: 
[2z. If the leſſor had died after ſun-ſer, | On the plaintiff's petition to rehecr, 
and before midnight. ibid.] | the caule is open with reſpect to him 
If the tenant had paid the rent on the 25 to thoſe parts only complained 0! 
day, the payment had been good, in the petition 3 whereas the defend- 
tho? the leflor had died before ſun- ant is at liberty to object againit every 
ſet ; but the executors to account for | Part of 1t, 300 
this to the jointreſs, ibid. 
Here flamen. f 

leſſor reſerves a rent, and dies on Kevocation. 
the rent-day about twelve at noon, : 
if the leaſe muſt determine by his | Revocation of a Will, ſee under tit 

death, the rent, rather than be loſt, | C11. | 
ſhall go to his executors ; ſecus if the | 8 
leaſe is to have a continuance. 180 An appointment by deed of particu 
Tenant for life leaſes for years, render- | annuities to be paid out of an once, 
ing rent half-yearly, and dies in the | is in its nature revocable. 45 
middle of the half-year; equity will | Of two volvetary ſettlements, if the hr 
not apportion the rent as to time. | is made without a power of revocation 
| 392 againſt the intent of the party, “ 
Jide autem 11 Geo. 2. by which rent is] ſecond ſhall prevail. gol 
apportioned in point of time. 
J. S. leſſee of land to him and his heirs 1 
for three lives, aſſigns the whole | Dat! , 


n Fr 74 
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A xe exeat regno lies to prevent one's 
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 Datisfaftion. | | 


In aka Caſes a Legacy ſhall be a Satis- 
faction, ſee under title Legacy, and 
Poztions. 


NE covenants to leave. his wife 
620/, and dying inteſtate, her 
ſhare comes to more; this held a ſa- 
tis faction. Page 324 


School and School-Maſters. 


The ſpiritual court has juriſdiftion of 
grammar ſchools ; but in caſe of a 
libel for teaching ſchool penera'ly, 
without licence, if it does not appear 


what ſchool, the temporal courts will) 


grant a prohibition. 29 
Two ſchools in- the ſame town, one a 
free ſchool and the other a charity 
ſchool for boys and girls; 4. deviſes 
Fool. to the charity ſchool, though 
both be charity ſchools, yet only that 
for boys and girls ſhall take. 674 


Scotland. 


going to Scotland; but in ſuch caſe 
the condition of the recognizance 
muſt be particularly worded 263 
Since the act of union, a Scetch peer 
made an Engliſh peer cannot by virtue 
thereof fit and vote in parhament. 5 82 
In Scetlaud the trials and proſecutions 
for treaſons are by the late ſtatute of 
union the ſame as in England. 617 


Securities and Incumpꝛances, Judg- 
ment, Statute and Recognizance. 


A ſtatute creditor of F. S. if J. S. be- 
comes bankrupt, and the ſtatute not 
ſued and executed before the bank- 
ruptcy, ſhall come in only pro rata 
though there were lands in fee bound 


by the ſtatute, 20S 
A truſtee confeſſes a judgment; this will 
not in equity bind the eſtate. 278 


A. conveys an eſtate by a conveyance 
that is defective, (as for want of live- 


ment; this ſhall not in equity affect 
the eſtate. Page 279 
Mortgagee of a ſhip is witneſs to a ſecond 
mortgage thereof; though no actual 
proof of his knowing the contents, 
yet ſince the preſumption is, that he 
might have known them, this ſhall 
poſtpone him. 394 
Mortgagee of a ſhip by deed intruſts the 
mortgagor with the original bill of 
ſale, who indorſes thereon ſubſequent 
mortgages or bills of ſale of ſeveral 
parts of the ſhip, and the mortgagee 
acquieſces; this is evidence of an 
aſſent in ſuch mortgagee, and ſhall 
poſtpone him. | ibid, 
One agreeing to leave his wife 10001. 
within three months after his death, 
cannot be inforced in equity to a- 
mend the ſecurity. 460 
A. a trader, ſeiſed in fee of lands, gives 
judgment to B. and having ſold the 
land to C. becomes a bankrupt ; tho? 
the judgment creditor cannot come in 
for more than his proportion with the 
other creditors of the bankrupt, whe- 
ther he may not extend the land in C. 
the purchaſer's hands. 737 
So if A. the trader had given judgment 
to B. and having articled for a valu- 
able conſideration to fell to C. had be- 
come a bankrupt, the judgment ſhould 
have bound the land in the hands of 
C. but whatever money the purchaſer 
had been to pay to the bankrupt 
ſhould have been liable to the bank- 
ruptcy. ibid. 


Dequeltration. Sce under title Peoceſs. 


Sherikk. 


Debt againſt the ſheriff for an eſcape of 
one in execution on an outlawry after 
judgment, may be brought either in 
the tam quam, or at the ſuit of the 
party only. 687 


Solicitoz. Sce Attoznep. 
© South-Dea Stock. 


A bill in equity will not lie for a ſpecific 
performance of an agreement to tranſ- 


ry) and afterwards confeſſes à jadg- 


ter Sruth. ſea ſtock. 570 
Speciic 


der. 


3 


22 


Or I I wo ß ² Ä ¼v ELIAS TS 


wy 

* 

DR. 

WY 
by 
y 
WR 
8 
oy 


A Table of the. 


Enecific Perfozmance, when 70 be de- 
creed and when not, ſee under title 


Agreement. 


Specific Deviſe o: Legacy. See 
Legacies. 


Specific Lien, oz not. 


Upon a ſettlement A. is made tenant for 
life, remainder to the heirs of his body 
by his wife; and in the ſame deed 
A. covenants not to ſuffer a recovery, 
but that the lands ſhall be enjoyed 
according to theſe limitations; A. 
does ſuffer a recovery, and deviſes 
the lands; the covenant good to bind 
the aſſets, but 4. being tenant in 
tail, and as ſuch having power to 
ſuffer a recovery, the lands deviſed 
ſhall not be affected. Page 104 

One agrees for a valuable conſideration 
to convey lands to F.S. and after- 
wards confeſſes a judgment to J. X. 
if the conſideration money paid by 
J. S. be any ways adequate to the 
value of the lands, it binds the lands 
in equity, and ſhall defeat the judg— 
ment; ſecus of a mortgage, or if the 
conſideration were 1.1:dequate, 277 

A. ſurrenders a copyhold by way of {ale 
or mortgage, but the ſurrender is not 
preſented, and A. becomes a bank- 
rupt; this will bind the eſtate in e- 
quity. = | 280 

One covenants before marriage to fettle 
certain lands on his wife for life, and 
afterwards deviſes theſe lands for pay- 
ment of debts, the covenant is a 
ſpecific lien on the lands; /zcus of a 
covenant to ſettle Jands of the value 
ot 60/1. per annum, without mentioning 
any lands in certain. 429 


Spiritual Court. 
The ſpiritual court has juriſdiction of 


grammar ſchools ; but in cafe of a 
libel for teaching ſchool generally, 


_ . ©, » F 
without licence, it it does not appear 


what ſchool, the temporal courts will 
grant a prohibition, | 29 
A mandamus lies to the ſpiritual court 
to direct them to do right, as a pro- 


Principal Matters. 


hibition does to ſtop them from doing 
wrong. Page 47 
An injunction upon an attachment or 
dedimus, Oc. does not extend to ſtay 
proceedings in the ſpiritual court with- 
out ſpecial order. 301 
An executor proves a will of a perſonal 
eſtate, wherein one of the legacies 
is forged ; the ſpiritual court having 

a proper juriſdiction of this matter, 
the executor is without remedy in equi- 


ty. 1 
The ſpititual court has no power to make 
a tranſlation of a will. 527 


The ſpiritual court cannot compel a dif- 
tribution of the undiſpoſed ſurplus of 
a perſonal eſtate, and why. 549 
The ſpiritual court has power to deter- 
mine concerning the right of proxies 
or procurations. 657 
Where a thing is claimed by cuſtom in 
the ſpiritual court, it muſt be intend- 
ed according to their law, by which 
forty years make a cuitam or pre- 
ſcription. 663 


Dtatutes. 


Whether a preamble of an ad of parlia- 
ment be proper to explain the general 
words in the body. 317 


[4 
, 
7 


Statute of Limitation, See Limitation. 


| Statute of Frauds and Perjuries. Vide 
under Igrecment. 


Subpoe na. See title Pꝛocels. 
Surcty. See Bail. 


Durvivo:, See Jointenants. 


— 


Taxcs. 


N owner of a quit-rent ought to 
pay taxes in proportion to what the 
land pays; but if the matter has been 
examined by the commiſſioners of the 
land-tax, this court will not re-examine 


it. 32 


Tenants in Common. Sce Joint- 
tenants, 
Term 
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Term fo2 Pears and Attendant * 
the Inheritance. See Limitation of 
Term for Years under Eſtate for Years. 


Term and Uacation. 
In vacation-time one may reſort to the 


chancery for a prohibition returnable 
into B. R. or C. B. Page 43, 470 


Though the next day after the laſt day | 


of the term be not in ſtrictneſs part of 
the term, and therefore no motion can 
then be made on the petty-bag's fide 
in chancery, yet as to other purpoſes 
it 1s part of the term; for which 
reaſon a motion made at that time to 
diſmiſs a bill for want of proſecution, 
on a certificate that there had been no 
proſecution within three terms, of 
wiich the laſt term was one, was 
denied. 522 
So where the laſt ſeal continued three 
days, and computing the third day 
according to the day of the month, 
the time would be expired for making 
a report abfolute; yet this not ſo, it 
being only a continuance of the firſt 
day. | ibid. 


- 


Trade. 


Captain of a ſhip dies leaving money 
on board, the mate becomes captain 
and improves the money in trade; 
he ſhall, on allowance made him for 
his care in the management of ſuch 
money, account for the profits, and 
not for the intereſt only. 140 

A bond or promiſe to reſtrain one's ſelf 
trom trading in a particular place, if 
upon a reaſonable conſideration, is 
good; /ecus if it be not given on a 
tealonable conſideration, or to re- 
iran a man from trading at all. 

ä 181 


Trees. See Waſte. 
Trial and new Trial. 
Bill lie i 
es to perpetuate teſtimony before 
trial, on athdavit annexed that the 


Plaintiff's witneſſes are infirm and un- 
able to travel. | = 307 


Where the jury bring in their verdict 
contrary to the direction of the court, 
a new trial may be granted even after 
a trial at bar, Page 212 
In proſecutions of the crown, though 
ſince the late ſtatute of 4& 5 Anne, 
cap. 16. the wenire facias which was 
awarded de wicineto, and not de corpore 
comitatis, held good. 223 
On a /cire facias to repeal a charter, the 
defendant ſhall not have a new trial 
without paying coſts, 22, 
In caſe of a truſt- eſtate deviſed to be ſold, 
or deviſed to F. S. if the will be diſ- 
puted, equity, after two trials in its 
favour, will grant a perpetual in- 
junction. 671 
So after ſeveral trials in ejeAment, and 
verdicts in all in favour of the will, 
equity, on a bill of peace, will grant a 
perpetual inj unction. 672 


Truſt and Truſtees. 


Where a purchaſe 1s directed to be made, 
and the land ſettled on 4. in tail, with 
remainder over; the court ought not 
to decree the money to be paid to 4. 
but a ſettlement to be made and the 
truſt executed, that ſo the remainder- 
man may have the beneit of tae 
chance of tenant in tail's dying be- 
fore his having ſuffered a common 
recovery. | 91 

Bare articles, or only a deed executed by 
ceſtui que trujt in tail, ſeems hardly 


ſufficient to bar the intail. ibid. 
| Truſt-eftates are to be governed by the 
' ſamerules as legal eſtates. 109 


One deviſes lands for pay ment of debts, 
and then to A. for life, with power to 
make leaſes, Cc. remainder to the 
heirs male of the body of A. though 
this: be but the devife of a truſt and 
executory, and expreſſed to be to A. 
for life, yet it is an eſtate-tail in 4. 
barrable by a fine; ſecus in caſe ot 
marriage articles to ſettle lands in 
that manner. 142, 290 
One who is a bare truſtes, is a good 
witneſs to prove the execution of a 
decd to himſelf. 290 
A. a freeman of Lenden purchaſes lands 
in the name of B. but no truſt declar- 
ed, A. dies, and B. gives a declara- 
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tion of truſt; this good apainſt the 

cuſtom. Page 321 
Evidence of a truſt, where an eftate is 

purchaſed in another's name. ibid. 


A. is a truſtee for B. as to an eſtate, and 


lays out money in relation thereto, 
after which B. aſſigns the truſt to C. 
who brings a bill for a conveyance of 
the eſtate; C. ſhall have no convey- 
ance until A. is paid all the money by 
him expended or due in relation to 
the premiſſes. 780 


In what Caſes an Executor ſhall be only a 
Truſtee. See title Executoz. 


Reſulting Truſt, and Truft by Implication 
and Conſtruction. 


Father buys an eſtate in the name of a 
younger ſon and of a truſtee, it ſhall 
be taken as an advancement; ſo 
theugh a reverſion be ſettled on the 
younger ſon expectant on the mother's 
death, or though the father received 
the profits; provided it was done 
only as guardian, and during the 
ſon's minority. 111 

Secus if the father received the profits 
after the child's coming of age, and 
when of diſcretion to claim his right. 

608 

The ſtatute of frauds and perjuries, 
which ſays that all conveyances, where 
truſts or confidences ſhall ariſe or re- 


ſult by implication of law, ſhall be as 


if that act had never been, muſt relate 
to equitabje intereſts, and not to an 
uſe, which is a legal eſtate, 112, 113 
A truſt reſulting by implication or con- 
ſtruction may be rebutted by parol 
evidence. | 113, 115 
One deviſes lands to his executors (who 
are no relations) to ſell for the beſt 
price, and to pay his debts, legacies 
and funerals, ſo far as the ſame will 
extend, giving legacies to his heir at 
law, and 1001. to the children of 


one of his executors, but nothing to 
decreed \ 


the executors themſelves ; 
that the exccutors were but truſtees 
for the heir at law after debts and 
legacies paid. 390 


A grandmother buys an annuity in the 


14 J. per cent, lottery for 1001. in 


| 


the grandchild's name; the child's 
father gives the grandmother a bond 
to repay the 100/. if the child dies 


before the grandmother, who receives 


grandchild making no claim; this no 
truſt for the grandchild. Page 607 


Truſt for raiſing Portions and Payment if 
Debts. See alſo under title Mill. 


A truſt-term 15 raiſed to pay all debts 
equally, and the party dies indebted 
by bond and fimple contrat; the 
bond-creditors may be paid part of 
their debts out of the perſonal eſtate, 
and ſhall nevertheleſs come in upon 
the truſt-term for the remainder 
equally with the ſimple contract cre- 
iter, 228 

Where a truſt 15 raiſed to pay debts, this 
is like a mortgage, and the ſimple 
contract debts ſhall carry intereſt. 

| 229 

Where there is a power to charge lands 
for portions for younger children 
living at their father's death, a poſt- 
humous child 1s within the power. 

245 

Where the truſt of a term was to raiſe 
portions out of rents and profits, to be 
paid as ſoon as conveniently might 
be ; by virtue of the word profits the 
truſtees were held to be impowered to 
ſell or mortgage; {ects if ſaid annual 
profits. 415 

One deviſes lands to his wife for life, 
and after her death to his ſon in fee, 
upon condition to pay his daughter 
1000/7, within a year after the death 
of J. S. provided, if the money be 
not paid, the daughter may enter and 
receive the profits till payment; J. 5 

dies living the wife; the daughter 
ſhall have the 10001. during the life 
of the mother, and in default of pay- 
ment, equity will decree a ſale of the 


reverſion. 47 
Where a truſt was created for a provi 
for daughters 7 be born, this Was 
held to extend to daughters ther w_ 
: 4 : 
One deviſes his lands for payment © 
his debts; bond and ſimple contras 
debts ſhall be paid equally ; but if he 


only charges his lands with the 0 
m 


| 
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ment of his debts, ſo that the lands 
deſcend ſubject to the debts, the bonds 
ſnall be preferred to the ſimple con- 


| tract debts. Page 430 
> zut if the heir ſells the land before any 
) action brought, then both to be paid 
7 equally, | 431 
One deviſes all his real eſtate to pay 
f | debts, having part freehold and part 
copyhold, and dies without having 
5 ſurrendered the copyhold to the uſe 
d of his will ; regularly the copyhold 
e ſhall not paſs without being mention— 
of ed, and if not mentioned, equity will 
e, on behalf of creditors ſupply the 
be want of a ſurrender ; but if the free- 
er hold eſtate be not ſufficient to pay the 
oY | Cebts, the copyhold, being real eſtate, 
28 ſhall be liable. 1 443 
Ea A term was created for raiſing daugh- 
le ters portions commencing after the 
|, death of the father and mother, upon 
29 truſt to raiſe the portions from and 
ds after the Commencement of the term; 
Meh father dies leaving a daughter; de- 
&t- creed the portion was veſted, but not 
3 raiſable during the life of the mother. 
245 Ee | 445 
5 Baron gives feme the foul diſtemper, 4. 
* lends the wife 30 J. to pay the doctor 
zht tor her cure; baron deviſes lands for 
Ns the payment of his debts; this 3o/. 
18 15 2 debt of the huſband's, and 4. a 
1 creditor in the doctor's place. 482 
115 One deviſes lands to his executors until 
lie, his debts paid, the remainder over, 
"Ih the executors miſapply the profits ; 
s they ſhall hold only until they might 
th have paid the debts by the produce, 
ho atter which the lands are to be diſ- 
3 charged, and the executors only to be 
| ö. liable, 18 
Ree | One borrows money during his infancy, 
17 3 it to the buying of neceſ- 
7 8 afterwards coming of age, he 
f the 8 po his lands for the payment of 
-$ "15 debts; this debt contracted during 
57 im fancy 15 within the truſt. 558 
vilion le truſt of a term was to raiſe portions 
3 Was tor daughters by f 1 
pom. 5 ers by ſale or mortgage, 
426 wen, baer or profits, and to be paid 
* 0 = ONE ages of twenty-one, 
trad. 1 ries if after fourteen, or 
ib he OY it with conſent of the mo- 
pay the mother dies leaving four 
pa) ol. I. 


ment 
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ö 


daughters; the eldeſt after the age of 
fourteen married, and with her huſ- 
band brought a bill for the raiſing of 
her portion in the life-time of the 
father; court decreed a ſale of the 
reverſionary term for the raiſing there- 
of, | Page 707 


7. ruſtees for preſerving Contingent Re- 


mainders. 


Truſtees for preſerving contingent re- 
mainders join in a conveyance before 
the birth of a ſon; this is a breach of 
truſt againſt which equity will relieve. 

: 128 

Truſtees for preſerving contingent re- 
mainders in a voluntary ſettlement, 
decreed to join in a ſale for payment 
of debts. 358 

A ſettlement was made by a third perſon 
to the uſe of the huſband for ninety- 
nine years, remainder to truſtees du- 
ring his life, Sc. remainder to the 

wife for life, remainder to the firit, 
Oc. fon of the marriage, remainder 
to the heirs of the body of the hul- 
band, remainder to the right heirs 
of the huſband ; there was no iſſue of 
the marriage, and the truitees joined 
in cutting off the remainders; yet the 
court refuſed to puniſh them at the 
ſuit of a remote remainder- man. 359 

A. ſettles lands to the ute of himſelf for 
ninety-nine years, if he ſhould fo 
long live, remainder to truitees during 
his life, Sc. remainder to the heirs of 
his body, remainder to A. in fee; A. 
has two ſons, and he, the truſtees and 
the eldeſt ſon, join in a mortgage by 
feoffment ; the eldeſt ſon dies without 
iſſue; the ſecond jon, during the life 
of the father, has nv pretence to ſet 
aſide the mortgage, though this ſeems 
a breach of truit in the truitees. 387 

In a marriage ſettlement the huſband is 
made tenant for ninety-nine years, if 
he ſo long live, remainder to truſtees 
during the life of the hutband, re- 
mainder to the firſt, &c. fon of the 

marriage in tail male, remainder to 
the firit, Sc. fon by any other wife, 
remainder over; a fon is born and of 
age, the wife dead, and there are no 


other ſons by a ſecond marriage, the 
1 truſt 
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Ti ruftee, when aud hoaw to oe charged and 
diſcharged, and what Allowance to 


Two truſtees in a mortgage join in an 


. Otherwiſe where exccutors join in ſales, 


Captain of a ſhip dies leaving money on 


Where an executor puts cut money, 
though without the indemnity of a 


10,000]. Truſt money being agreed io 


A Table of the Principal Matters, 


truſt for preſerving contingent re- 
mzainders deſcends to an infant; fl 
for the benefit of the family, equity 
will decree the infant truſtee to join 


in a recovery. 


Page 536 


Eave. . 


aſſignment of the term, and in a re- 


ceipt for the whole, each receiving a |. 


moiety only of the mortgage money; 
to be anſwerable only for what they 
reſpectively receive. 81, 241 


there being no neceſſity for their ſo 
doing. 83 


board, the mate becomes captain and 
improves the money; he ſhall, on al- 
lowance made to him for his care of 
the management of ſoch money, ac- 
count fer the profits, and not for the 
intereſt only. | 140 


decree, upon a real ſecurity, which 
there was no reaſon then to ſuſpect; 
but afterwards ſuch ſecurity proves 
bad, he is not accountable for the 
loſs, any more than he would have 
been entitled to the profit, had it 
continued good, 141 


be laid out in land and ſettled in the 
tcrmon form of marriage ſettlements, 
is employed in buying Seuth-/za ſtock, 
and improved to 30.000/7.; as the 
truſt would have ſuffered by the fall, 


ſo ſhall it have the benefit of the riſe | 


of the tuck. 648 


V : HERE a covenant was to ſettle 


Ualuation. 


lands, (without mentioning any 
Iinds in certain) this no ſpecific hen, 
but the wife decreed to come in as 2 


eltate for life at, but ſhe to have the 
arrears before incurred, as well as the 
valuation of her eſtate for life. P. 429 
Tenant for life, remainder to the $3 
| ſon in tail, remainder to the father in 
fee; father's intereſt valued but 2 
one third, and the eftate-tail of the 
ſon (tho? an infant) at two thirds, 
| 650 


Uenire Facias. Sce under title (Uritg, 


Uerdift. See Trial. 
Uoluntarp. See alſo Fraud. 


A voluntary conveyance to the brother 
of the half blood, but which was void 
and deſective at law, made good by: 
court of equity againſt the hcir. 5 

Vide autem, where it is ſaid a voluntary 
conveyance of a copyhold, or other 
eſtate, is not to be helped in eguit! 
againſt the heir. 554 

A freeman of London figns a note, 
which he owns himſelf indebted in 


the brotker knows nothing of it; the 
freeman keeps this note always in hi 
own cuſtody, and on his death it 1 
found among his papers; adjudged 2 
void note, and as a matter intended 
and not perfected. 204 
Truilces to preſerve contingent remain. 
ders in a voluntary ſettlement decreed 
to join in a ſale for payment of debis. 
35 

4. makes a voluntary ſettlement on he: 
nephew, keeping the deed in bei 
power, in which ſettlement there 1 
no power of revocation ; afterwardi 
one ſecretly and by fraud, on behalf d 
the nephew, gets an atteſted copy cf 
this ſettlement, and then the pa) 
who made the ſettlement burns 1, 
and ſettles the premiſſes on another 
nephew, delivering to him the ſecond 
ſettlement ; the firſt nephew's bill to 
eſtabliſh the copy of the firſt ſettlemen 
diſmiſſed with coſts, and the atteſied 
copy ordered to be delivered up ® 
the ſecond nephew; for tho? of ©? 
voluntary ſettlements the firſt $4 


editor in general, and to be entitled 
te „hat the miller mould value her 


take place, yet this is not fo where 
any traud has been uſed in gas 


5000/7, to his brother and heir, bit 


the firſt ſettlement, or a 
„ | Page 577 
Or if the firſt was made abſolute againſt 
the intention of the party. 581 


copy of | 


Waſte. 


OR D of a manor may bring a bill 
for an account of oar dug, or 
timber cut, by the defendant's tefta- 
tor; otherwiſe of plowing up meadow 


or antient paſture, or ſuch torts which 


die with the perſon. 406 

{ flee for years, /ans waſte, remainder 
in fee to a biſhop; leſſee enjoined 
from digging the ground for brick, 

| 33 

One in conſideration of marriage ſettle, 
an houſe to the uſe of himſelf, /ans 
waste, remainder to his firſt, fc. fon ; 
tne tenant for life ſhall not pull down 
the houſe; 
Hard that leſſre for years, ſans waſte, 
ſhould enjoy the trees or materials of 
the houſe when he pulls it down, the 
Inteation of that clauſe only being 
that the leſſee for years ſhould be as 
!ree from waſte as he was before the 
ſtatute of Glogceſier, ibid, 
ill and Teſtament. See alſo Ex: 

polition of Aozds. 


Hos for parnl Proof may be adiiited 20 
plain @ Nail of pexonal Eflate, See 
ue Evidence. | 


ward Here is a difference between wills and 
halt of conveyances at law as to their con- 
copy > ſtruction, and why. 20 
e panty " will cannot operate as a releaſe; 8 5 
urns U, Bong a will cannot ſpeak or take any 
another tiiecX until the teſtator's death, yet it 
e ſecond > 1dChoate, though not conſuramate, 
; bull to irom the execution of it, and to many 
ttlemend purpoſes in law relates to the time of 
atte the making. 97 
d up y eviie of a perſonal eſtate to a feme 
of * covert for her ſeparate uſe, without 
rſt wal ming ruſtees; paare whether good 
0 _ do bar the huſband. 125 
gains | 


the 


528 


| 
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A will of land may be good it law; is 
being well executed, and yet ill in 
equity, as if obtained by fraud. 

| Page 288 

One being on ſhipboard, and entitled to 
part of a conſiderable leaſehold eſtatè 
by the death of his father, which he 
did not know he had a right to, made 
his will at fea; and déviſed to his 
mother, if living, his rings, making, 
A. his executor, to whom he be- 
queathed his red box, and n/l things 
nat before bequeathed ; this held not to 
paſs the leaſehold intereſt; or what 
the teſtator did not know he was en- 
titled to, but to be reſtrained to things 
ejuſdem genrris. f 302 

One deviſes the ſurplus of his petfonal 

| eſtate to his relations; only ſuch ſhall 
take who are capable of taking within 
the ſtatute of diſtribution. 327 

One deviſes the ſurplus of his eſtate to 
his poor relations, how conſtrued, & 
ãꝛuære. 327 

One deviſed the ſurplus of his perſonal 
eſtate to his children and grandchild- 
ren; a grandchild in a entre ſa mere 
at the teſtator's death ſhall not take; 
ſecus had it been to the children and 
grandchildren living at his death: 


| 342 

And ſuch children and grandchildren 
ſhall take per capita, riot by way of 
repreſentation. 343 
Deviſe to A. and his iſſue, tzmainder to 
B. and his iſſue, remainder to the heirs 
of A. A. dies without iſſue in the 
life of the teſtator, B. dies in the life 
of the teſtator, leaving iſſue, who is 
alſo the heir of 4. the iſſue ſhall not 
take an eſtate-tail as iſſue of H. nor 
the remainder in fee as heir of A. 


| 3 39 

Deviſe to A. for life, temainder to 4 
for life, remainder to the tight heirs 

of A. A. dies in the teſtator's hfe- 
time; his right heirs ſhall never take; 


„„ 
| Where a feal eſtate is by a will charged 


with the legacies nbowe mentioned, this 

will not extend to the legacies in the 

codicil ; /ecas if the lands were chargs 

ed with. the payment et the legaries 

enerally- | 423 
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Where a will wes wrote blindly and 


hardly legible, and the legacies in 
figures, the court referred it to a 
maſter to examine what thoſe legacies 
were, with directions that he ſhould 
be aſuſted by ſuch as underſtood the 
art of writing. Page 425 
In cafe of a will where the remainder is 
des 21d in contingency, the reverſion 
in te e Is not in abeyance in the mean 
While, but deſcends to the heir. 516 
* . feb a will money is to be paid by 
exccutors as the teſtator by deed ſhall 
appoint, and the teſtator afterwards 
makes a decd of appointment; this 
deed referring to the will ſhall be held 
as part thereof. 530 
Diverity betwixt a deviſe of a real eſtate 
and the deviſe of a perſonal eſtate; as 
if I devite all my real and perſonal 
eſtate, and aiterwards purchaſe more 
of each kind; only the dente dd de 


that i: 5 purchaſed aiter Wa al * 3 Mall Pa ls, 


and why. $75 


P revato. 


An executor proves a will of a perſona! 
eſtate wherein one of the legacies 1: 
forged ; the executor has no remedy 


In equity, but ought to have provec d 


the will, with a ſpecial reſervation to 
hat!. gacy. 388 
A wylt - made in Freucl and the pro- 
bate in Enc/ifp, and varies from the 
original; the P robate 8 in a dif- 
ferent language, is not cencloſwe. 526 
An executcr cannot brin g a bill without 
ſnewing th ercby that he HAS PI ved the 
will in the f ſpiritual court; if he does, 
this is go0d cauſe cf demurrer; but 
it is enough to alledge that he has 
duly proved the will, without ſaying 


in w hat cours. 755 


If an executor brings a ſeire facias to 


revive a decree, he mult ſnew he has 
proved the 1% ; and w here there are 
ena nctalilig in divers dioceſes, if he 


ſew proof of the will in the ipiritual | 


= hb 1 > 133 N 
court of one of the ordinaries, this is 


not good; but in ſuch cafe the proof 
mut be in the archbiſbop's court. 
O . * 5 ' 766 


Sn Nuncupative # 2 7 


Deviſe by a NUNCUPATIVE will by tenant 
in tall of rent out of land to a charity 


do 92 


' 

4 hs S » 1:2 
cal of marriage articles. 66 
i 


void, though the will was made be. 
fore the ſtatute of frauds. Page 29 


Will Suppreſſed bz the Heir. See Deed, 


Der iſe ta a Charity. See under titk 
Charitp. 


Deviſe and Deviſee. 


Der ſes of Remainders over of Leaſe, 
Money, &c. See Limitations of Tiras 
for Years, Money, &c. under title 
Eftate fer Tears. 


A,. deviſed lands to truſtees and their 
heirs, in truſt that the. profits ſhould 
be equally divided between his wif 
and daughter (the heir of the teſlatcr) 
during the wife's life, and after he 
death he deviſed the ſame to the uk 
of the daughter in tail, remainder 
over ; the daughter died before the 
mother without iſtue and inteſtate; 
this held to be a tenancy in comma 
between the mother and daughter, 
and that on the daughter's death her 
moiety did not re falt to the heir, but 
was an intereſt in nature of a tenancy 
far autre vic, which by the ſtatute 
trauds and perjuries belonged to thc 
daughter's adminiſtratrix. 30 

No late raiſed by implication in avi 
can de! uo an e eſtate; 4 
here a deviſe was to A. for life fe- 

r to his firſt ſon, and fo! 

every other jon in tail male, and #7 

avant of , male of A. remaindt: 

over; this gave no eſtate-tail in 4 
by implication. 54 

One deviſes lands fer the payment d 
his debts, and then to A. for lit, 
with power 00 male leaſes, c. kt. 
mainder to the heirs male of the 1. 
of A. though this be but the © 
viie of a ond and executcry, al 

expreſſed tobe to A. for life, yet it 5 

an eſtate-tail in 4. barrable by a re 


and recovery; ſecus had it been i 


i” 


—_ —— 


— 


Sore alſo | 200 
Deriſe to the teftator's wiſe for . 
| * and then to be at her diſpoſal, pros 
i edicbew any of his children; ; 5 
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gives the wife an eſtate for life, with a 
power to diſpoſe of the fee. P. 149. 
One deviſes all his freehold houſes in 
4. and has none but leaſehold houſes 
there, the leaſehold ſhall paſs; ſecus 
in a grant. 286 
Deviſe of lands to a corporation in truſt 
to convey the premiſies to the teſta- 
tor's godſon A. for life, and fo to his 
firſt ſon for Hife, and afterwards to the 
fr ſon of that firſt fon for life, then 
to B. for life, with the like limita- 
tions; this tending to a perpetuity 
will not be allowed, but the convey- 
ance ſhall be made as near the intent 
of the party as the rules of law will 
admit, viz. by making all the per- 
ſons in being only tenants for life, but 
the limitation to the ſons unborn muſt 
be in tail. | 332 
Where one deviſes his lands for the 
pay ment of his debts, bond and ſiraple 
contract debts ſhall be paid equally ; 
but if he only charges his lands with 
the payment of his debts, ſo that they 


deſcend ſubject to the debts, the bonds | 


ſhall be preferred to the ſimple con- 
tract debts. * 430 
But if the heir ſells the land before 
action brought, then both to be paid 
equally. 
One deviſes lands to his wife for lite, 
and after her death to his fon in fee, 
upon condition to pay his daughter 
10007, within a year after the death 
of J. S. with a proviſo that, if the 
money be not paid, the daughter may 
enter and receive the profits till pay- 
ment; J. $. dies living the wife; 
the daughter ſhall have the 1000/. 
during the life of the mother, and in 
default of payment, equity will decree 

2 ſale of the reverſion. 478 
One deviſes his eſtate, in caſe he leaves 
a0 fon at the time of his death, to J. 
§. the teſtator dies leaving his wife 
þrivement enfient With a ſon; this poſt- 
numous ſon is a fon living at the 
teſtator's death, and J. S. not en- 
title. 486 
One deviſes lands to his younger ſons at 
twenty-four, and in the mean time 
the rents and profits of the premiſſes 
to dis eldeſt ſon, and dies; the eldeſt 


Deviſe to 4. for life, 


431] 


$ 1 . OE . — a 
hon Ceviles all thoſe rents and proats 
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of the premiſſes to his younger hro- 
thers, but not to be paid to them un- 
til twenty-four; only the rents and 
profits accruing from the death of the 
| elder brother ſhall paſs. Page 500 


So if one poſſeſſed of a term for years 


deviſes all the profits thereof to J. S. 
only the profits aceruing from the 
death of the teſtator ſhall paſs, 503 

7 ; remainder to the 
right heirs of F. S. who is then living; 
the fee- ſimple deſcends to the heir at 
law of the teſtator, till the contin- 
gency happens. 511 


By a deviſe of an houſe cam pertinentiis, 


only the garden and orchard will paſs 
with it; but by a deviſe of an houſe 
ewith the land appertaining thereto, the 
land uſually occupied therewith will 
paſs. 603 
One deviſed that kis couſin 4. ſhould 
continue to live at his houſe, and be 
at the charge of keeping it, and the 
ſervants and coach-horſes which the 
teſtator employed in plowing the 
ground, and ſpend the corn àriſing 
-thereon in the houſe; here the land 
enjoyed with the houſe ſhall paſs to 
the couſin. ibid. 
One deviſes an houſe, and direfts by 
will, that an annuity of 1200 J. per 
annua be paid to his couſin, and that 
ſhe ſhall maintain her ſon there; the 
fon chuſes to go from her; ſtill the 
coulin ſhall have the 1200 J. per annum 
in the ſame manner as if the fon had 
died. g 604 
In a deviſe of land to A. for life, and if 
A. die without ue, then to B. the? 
here is an expreſs eſtate for life to A. 
yet the ſubſequent words will turn it 
into an eſtate-tail; but where lands 
are deviſed to A. for life, remainder 
to truſtees, Sc. remainder to his firſt, 
Fc. fon in tail male, c. and if . 
dies without iſſue, then, Sc. this wiel 
not give an eſtate-tail to A. but the 
words [without iſſue] muſt be intended 
to be without /uch iſſue. 605 
One deviſes his eftate to truſtees and their 
heirs, in truſt to convey the premiſes 
to A. for life, remainaer to his firſt, 
cc. ſon in tail male ſucceſſively, re- 
mainder to his daughters in tail gene- 
ral, and if 4. mould die without 

h | lituc, 
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iſſue, then the premiſſes to be ſettled | A witneſs to prove a will of lands ought 
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on B. C. D. and E. to each one 
fourth in fee, and in caſe any of, 
the four remainder perſons die with- 
out iſſue, the truſtees to convey ſuch 
fourth part in fee to the refpective 
heirs of the perſon ſo dying; one of 
the perſons dies without iſſue, her 
fourth in equity belongs to her bro- 
ther as her heir, Page 606 
Two ſchools in the fame town, one a 
free ſchool, and the other a charity 
ſchool for boys and girls; 4. deviſes 
$oo/. to the charity ſchool; tho? both 
de charity ſchools, yet only that for 
boys and girls ſhall take. 674 


Revocation. 


Subſequent marriage and having chil- 

dren conſtrued a revocation of a will. 

; . 304 

A will, or writing revoking a former 

will, muſt be ſubſcribed by three 

witnefles; but this need not be in the 
preſence of the teſtator. 


A void will or codicil, tho? there wy 
clauſe of revoking all former wills, 
will not however operate as a revo- 
cation. 

Cancelling a former will by miſtake, or 
on a preſumption that a latter will 
is good, which proves void, will not 
let in the heir. 8 

One makes duplicates of his will and 
cancels one of the duplicates; this is 
a revocation of the whole will. 346 


Witneſs ts @ Will. 


A child of a refiduary legatee no witneſs 


to prove a will relating to a perſonal 


eſtate, by the civil law, by which 
law only ſuch will is determinable. 
10 


One of the witneſſes to a will is deviſee 


of part of the land. Queœre if not a 
good witneſs if he aliens the land 
without covenant or warranty. 

A watnefs proving a will of land, ſwears 
that he ſubicribed it in the ſame room, 
and at the teſtator's requeſt; this held 
good though not faid in the teſtator's 
prelence. bf 740 

2 


ö 


properly to prove that the will was 
executed in his preſence, and alſo in the 
preſence of the two other witneſſes, 
and that they ſubſcribed in the pte. 
ſence of the teſtator. Page 741 
Where there is a power to appoint an 
uſe of land by feed or will, a will 
atteſted by two witneſſes not a good 
appointment; becauſe in ſuch caſe by 
a will muſt be intended ſuch a will as 
is proper to diſpoſe of land; ſo though 


the words are; or other Writing in nas 


ture of a bill. 741, 742 


Witneſs. See alſo Euidence, Examin⸗ 
ation and Depoſitions, 


In a ſuit to eſtabliſh a former will, 4. 
is Examined by the plaintiff as a wit- 
neſs to prove the ill practices made 
uſe of in obtaining a latter will; af. 
ter which, and before the hearing of 

the cauſe, A. has a rent-charge de- 
viſed to him by the perſon claiming 
under the former will; the depoſition 
of A. who was diſintereſted at the time 
of the examination, but afterwards 
became intereſted and plaintiff in tit 
cauſe; allowed to be fead. 288 

The ſurviving witneſs to a bond is made 
executor of the obligee ; in an action 
brought by him on the bond, evidence 
ſhall be admitted to prove the plain- 

tiff's hand. 289 

A grantee, where he appears to be a bare 
truſtee, good evidence to prove the 
execution of a deed to himſelf. 290 

If a corporation would make uſe of one 
of their own members as a witne!+, 
they muſt disfranchiſe him. $56 

A pariſhioner is no good witneſs to 
prove a charity given to the pariſh ; 
ferns if only a lodger, and one wh 
does not pay to the poor; but te 
be intended a houſe-keeper; and to 
pay, unleſs the contrary be made to 
appear. 609 

A baukrupt's wife cannot be examined 
againſt her huſband to prove his bank- 
ruptcy, tho? the may by 5 Geo, cap. 24. 
be examined touching the duicovery 
of her huiband's effects. 611 


Bill 


N 


1 


— 


memoriam. 


A bill lies to perpetuate teſtimony, c. 
before trial, on affidavit annexed that 
the plaintiff's witneſſes axe infirm and 
unable to travel, Page 117 


Women. 


Women incapacitated from being wit- 
neſſes to wills by the civil law. 11 


Ttozds. See Expolſition of Mozds. 
Words no evidence againſt a deed 
ſolemnly executed. 482 


Urits. 


in a protecution of the crown, though 
fince the late ſtatute of 4 & 5 Anu. the 
venire fatias, which was awarded de 


was held good on account of the 
numker of precedents. 223 
Uſual for the curſitors to teſte original 
writs againſt hundreds and corpora- 
tions, Sc, the ſame day they are be- 
ſpoke, ++ .4026 


| Ne exiat Regno. 


A writ of ne exeat regno lies to prevent 


wvicineto, and not de corpore comitatus, |. 
3 


one's going to Scotland; and how the 


— 
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condition of the recognizance in ſuch 
caſe muſt be worded. Page 263. 


Mrits of Error. See Erroz. 
 Scire facias. 


A bill of revivor after a decree to ac. 


\ count, is in nature of a ſcire facias on 


a judgment, and not within the ſtatute 
of limitations. 742 
An executor bringing a /cire faciat to re- 
vive a decree, muſt ſhew he has proved 
the will; and there being bona notabi- 
lia in divers dioceſes, if he ſhews proof 
of the will in the ſpiritual court of one 
of the ordinaries, this not good, but 
in ſuch caſe the proof muſt be in the 
court of the archbiſhop. 768 


Super ſedeat. 


Writ of error of a judgment on a man- 
damus, ſince 9 Ann. cap. 20. no ſu- 
perſedeas to a peremptory mandamus. 

| 351 

Where the writ of excommunicato - 

endo has iflued, and not actually re- 

turned into B. R. the court of chan- 
cery, on a plain error appearing, may 

ſuperſede it. 439 
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